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ARGUMENT 

I. SUPPLEMENTAL QUESTION 1 

Is it correct, as Respondent suggests, that none of the claims in this 
case “arise in” Indian Country within the meaning of 28 U.S.C. 
section 1360; that, as a result, the exercise of adjudicative 
jurisdiction in this case does not infringe Indian sovereignty under 
Williams v. Lee (1959) 358 U.S. 217; and that, in the absence of such 
an infringement, state courts are free to exercise their general 
jurisdiction over civil cases in which Indians are parties?   

The first Supplemental Question posed by the Court incorrectly frames 

the jurisdictional issues arising from the State’s civil enforcement action 

against Appellant and appears to rest on a fundamental misunderstanding of 

the relevance of 28 U.S.C. § 1360, the codified version of section 4 of Public 

Law 2801 which section has been construed to apply only to “private civil 

litigation involving reservation Indians in state court” and not to state civil 

regulatory enforcement proceedings in state court.  (California v. Cabazon 

Band of Mission Indians (1987) 480 U.S. 202, 208 (“Cabazon”);  Bryan v. 

Itasca County (1976) 426 U.S. 373, 384-385 (“Bryan”);  Burgess v. Watters 

(7th Cir. 2006) 467 F.3d 676, 682-683, 686, cert. denied, (U.S. Feb. 20, 

2007) 75 U.S.L.W. 3438;  In re Burgess (Wis. 2003) 655 N.W.2d 124, 132.)  

As the State explained in its July 21, 2015 Respondent’s Brief, “[a]t no time 

have the People claimed to base this action on Public Law 280.”  

                                                
1. Public Law 280 (Pub. L. 83–280, August 15, 1953) is codified as 18 

U.S.C. § 1162 (state criminal jurisdiction), 28 U.S.C. § 1360 (private civil 
litigation), and 25 U.S.C. §§ 1321–1326 (criminal jurisdiction and 
retrocession). 
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(Respondent’s Brief, p. 13.)  Instead, Respondent based its assertion of 

regulatory jurisdiction on the inherent authority of the state, quoting 

Cabazon, “in the absence express congressional permission . . . .” (Cabazon, 

supra, 480 U.S. at 215.)  Nonetheless, Appellant will respond to each of the 

three issues embedded in the Court’s first Supplemental Question.   

A. All of Respondent’s regulatory claims “arise in” Indian 
Country, but none have a jurisdictional basis in 28 U.S.C. § 
1360 because that section of Public Law 280 only grants 
“States jurisdiction over private civil litigation involving 
reservation Indians in state court,” not general civil regulatory 
jurisdiction. 

 
First, all the claims in this case “arise in” Indian Country as that term 

is defined in 18 U.S.C. § 11512 because Respondent’s regulatory intervention 

directly and adversely affects (i) business activity and conduct that 

incontestably occurred on the Wiyot Indian reservation, (ii) individual Wiyot 

Indians living and working on that reservation as well as (iii) the Wiyot 

Tribe’s right of tribal self-government, which is a federally protected interest 

inextricably grounded in the federal reservation trust land that constitutes 

“Indian Country” in this case.  Indian Country has the same meaning in 18 

                                                
2. In 18 U.S.C. section 1151, except as otherwise defined in provisions not 

relevant here, “Indian Country” means “means (a) all land within the limits of 
any Indian reservation under the jurisdiction of the United States Government, 
notwithstanding the issuance of any patent, and, including rights-of-way 
running through the reservation, (b) all dependent Indian communities within 
the borders of the United States whether within the original or subsequently 
acquired territory thereof, and whether within or without the limits of a state, 
and (c) all Indian allotments, the Indian titles to which have not been 
extinguished, including rights-of-way running through the same.”  (18 U.S.C. 
§ 1151.) 
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U.S.C. § 1151 as it does in 28 U.S.C. § 1360, but that fact is only a necessary 

but insufficient condition for the application of 28 U.S.C. § 1360.  The U.S. 

Supreme Court has excluded from state adjudicatory jurisdiction under 28 

U.S.C. § 1360 any action seeking to enforce state civil regulations.  The U.S. 

Supreme Court has interpreted § 1360 as merely granting “States jurisdiction 

over private civil litigation involving reservation Indians in state court, but 

not [granting] general civil regulatory authority.” (Cabazon, supra, 480 U.S. 

at 208;  Bryan, supra, 426 U.S. at 382-393.)  The judicial proceedings here 

are enforcement proceedings, impermissible under 28 U.S.C. § 1360, and not 

a mere private civil tort or contract action devoid of civil regulatory subject 

matter. 

As the U.S. Supreme Court elaborated in Nevada v. Hicks in the context 

of determining the scope of tribal court jurisdiction, “adjudicatory 

jurisdiction” follows and may be limited by “regulatory jurisdiction.”  

(Nevada v. Hicks (2001) 533 U.S. 353, 397 (emphasis added) (“Hicks”).)  

Where the state lacks any civil regulatory jurisdiction to adopt and 

implement substantive laws, state courts would be similarly, but perhaps not 

identically, deficient in civil adjudicatory jurisdiction to hear the case other 

than to declare the state’s regulatory enactment ultra vires or, in other words, 

beyond the state’s power to legislate.     

Thus, although all of the claims arose in “Indian Country” within the 

meaning of 28 U.S.C. § 1360, none of the claims are actionable under 28 
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U.S.C. § 1360 because all of the claims in this case are civil regulatory in 

nature and manifestly do not collectively constitute a private civil action 

involving an Indian litigant, the only type of case for which jurisdiction under 

28 U.S.C. § 1360 is available in state court.  

B. Although all of the Respondent’s claims arose in Indian 
Country but lack jurisdictional foundation under 28 U.S.C. § 
1360, the exercise of adjudicatory jurisdiction in this case 
infringes the right of tribal self-government under Williams v. 
Lee (1959) 358 U.S. 21 because the state court enforcement 
proceedings are an integral part of and inseparable from the 
state tobacco laws Respondent seeks to impose on Appellant 
and the Wiyot Tribe.  

 
Second, the exercise of adjudicatory jurisdiction in this case, whether 

exercised pursuant to 28 U.S.C. § 1360 or completely independent of Public 

Law 280, would necessarily infringe the Wiyot Tribe’s federally protected 

right of tribal self-government under Williams v. Lee (1959) 358 U.S. 217 

(“Williams”) because the state judicial proceedings themselves are 

“regulatory in nature” and, as such, constitute an integral part of the state 

civil regulations the state is seeking to enforce against Appellant and the 

Wiyot Tribe.  (Cohen’s Handbook of Federal Indian Law (Nell Jessup 

Newton, ed., 2012) States Not Granted Regulatory and Taxing Authority, § 

6.04[3][b][ii], p. 545 (“Cohen’s Handbook”).)  In other words, it is not the 

assertion of adjudicatory jurisdiction per se that infringes the Wiyot’s right 

to self-government under Williams, but that the state judicial proceedings 

here are an integral extension of and inseparable from impermissible, ultra 
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vires civil regulation by the state.  The challenged state tobacco regulatory 

regime is impermissible and ultra vires because its enforcement results in the 

effective nullification of tribal law and the internal tribal political processes 

which produced that law. (Appellants’ Reply Brief, pp. 9-11.)  California has 

chosen to regulate the manufacture and sale of cigarettes restrictively, but the 

Wiyot Tribe has, pursuant to its federally protected right of self-government, 

chosen a more permissive approach based on its own policy preferences and 

economic development needs.  Consequently, the state and tribal tobacco 

regulations here are inherently inconsistent and incompatible.  The assertion 

of adjudicatory jurisdiction as an instrument of state regulatory 

enforcement, therefore, infringes the Wiyot tribal right of self-government 

just as surely does the underlying tobacco regulatory regime that effectively 

nullifies tribal law and policy in violation of the Wiyot’s right of self-

government.  The very act of enforcing the tobacco regulations at issue here 

by a California court in specialized judicial proceedings infringes the Wiyot 

Tribe’s right of self-government under Williams to the extent it invokes state 

judicial process in an effort to enforce a comprehensive civil regulatory 

regime that nullifies Wiyot tribal law and internal democratic political 

processes.  (Williams, supra 328 U.S. at 220.)   

In this case, the assertion of adjudicatory jurisdiction in ongoing, 

coercive judicial proceedings is inseparable from the underlying ultra vires 

regulatory regime that the assertion of jurisdiction is designed and intended 
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to enforce.  Both the challenged tobacco regulations themselves and the 

assertion of adjudicatory jurisdiction in the state judicial enforcement action 

here infringe the right of self-government.  In Williams, it was not merely 

that Arizona courts had asserted adjudicatory jurisdiction over a contract 

dispute involving Navajo debtors which infringed the tribal right of self-

government, it was that in asserting such jurisdiction Arizona courts 

displaced and impaired the jurisdiction of Navajo tribal courts and, to that 

extent, impermissibly violated “the right of reservation Indians to make their 

own laws and be ruled by them.”  (Williams, supra, 358 U.S. at 220.)  

Similarly, here, it is not the mere fact that adjudicatory state court jurisdiction 

exists or was asserted that runs afoul of Williams, but that the resulting state 

judicial proceedings constituted an integral part of an impermissibly invasive 

regulatory regime the state has sought to enforce against Appellant and the 

Wiyot Tribe in an effort to nullify tribal law and policy.  (Ibid.)  

Assuming en arguendo that Respondent’s factually incorrect position is 

that no enforcement action on the Wiyot reservation would be required to 

secure compliance with the State’s tobacco regulatory regime, the absence of 

on-reservation enforcement activity does not render Williams irrelevant.  

Williams does not require physical on-reservation enforcement in order for 

an infringement of tribal self-government to occur.  Just the opposite is true.  

If the Arizona state courts in Williams had been allowed to assert jurisdiction 

over the contract action against the two Navajo defendants, there would have 
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been no disruptive physical invasion of the Navajo reservation and no 

threatening state enforcement presence in Indian Country.  No Arizona state 

official would even have had to cross the reservation boundary.  It was 

merely the theoretical displacement of tribal court jurisdiction by Arizona 

courts that infringed the right of self-government in Williams.  As the 

Williams court emphasized, it was the subversive impact of the state assertion 

of jurisdiction on the “authority” of a tribal governmental agency “over 

Reservation affairs” that constituted the gravamen of the violation of the right 

of tribal self-government:  “There can be no doubt that to allow the exercise 

of state jurisdiction here would undermine the authority of the tribal courts 

over Reservation affairs and hence would infringe on the right of the Indians 

to govern themselves.”  (Williams, supra, 358 U.S. at 223 (emphasis added).)   

Analogously, in the instant case, it is the effect of imposing supervening 

state tobacco laws that conflict with and purport to override Wiyot tribal laws 

that is the gravamen of the infringement of tribal self-government, not the 

risk of physical on-reservation seizure of Appellant’s cigarettes by state law 

enforcement officers.  The crux of the impairment of tribal self-governance 

lies in the subversion of tribal law and democratic processes by preemptive 

state enforcement action, not in the occurrence of on-reservation cigarette 

seizures.  The irreparable harm here, as in Williams, is to the authority, 

integrity and autonomy of the tribal government when a state government 

wrongfully assumes it may impose its civil regulations on a tribe and its 
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members though such action effectively nullifies tribal law and the internal 

democratic political processes which produced that law. 

Any attempt to reduce the landmark case of Williams v. Lee to a narrow 

holding about the territorial jurisdiction of Navajo tribal courts or on-

reservation enforcement of state laws, rather than about a fundamental 

theoretical affirmation of tribal sovereignty, self-determination over 

termination and assimilation, and Indian equality under law, grossly misses 

the essential, enduring thrust of that seminal decision.  Williams v. Lee has 

been called “the first case in the modern era of federal Indian law” because 

it is fundamentally about preserving the authority of tribal government 

against the ceaseless attempts of state governments to subordinate 

recalcitrant reservation Indians to their will.  (Berger, Williams v. Lee and 

the Debate Over Indian Equality (2011) 109 Mich. L. Rev. 1463, 1465 p. 

137-139 (“Indian Equality”);  Wilkerson, American Indians, Time and the 

Law:  Native Societies in Modern Constitutional Democracy (1987)  pp. 1-3 

(“Wilkerson”).)  As one leading commentator has elaborated, Williams v. Lee 

“laid a legal foundation for the emerging tribal self-determination movement 

and created a core precedent for subsequent cases rebuffing state jurisdiction 

and protecting the integrity of tribal legal institutions.”  (Indian Equality, 

supra, pp. 1465, 1519-1525;  see, e.g., Warren Trading Post Co. v. Arizona 

State Tax Commission (1965) 380 U.S. 685, 687 n.3 (effectively holding that 

the burden was on the state to establish that its laws “clearly do not interfere 
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with federal policies concerning the reservations.”) (“Warren”).)  Above all, 

Williams stands for the proposition that “tribes have the right to govern their 

territories, even when nonmembers might be affected as a result.”  (Indian 

Equality, supra, p. 1523.)   

With this understanding of Williams v. Lee in mind, the Court’s 

September 25, 2018 holding that “[t]o the extent enforcement occurs off-

reservation, the Wiyot right to self-governance is not implicated” is clearly 

erroneous because it presumes a fortiori that some physical intrusion would 

be necessary to violate the tribal right of self-government.  (Slip op., p. 37.)  

Such a proposition is untenable on its face.  If physical intrusion were the 

gravamen of a violation of the right to tribal self-government, then Arizona 

courts could never have violated the Navajo Tribe’s right of self-government 

in Williams because the assertion of state court jurisdiction requires no 

disruptive physical intrusion onto the reservation.  (The only imaginable 

possible need for crossing reservation boundaries would be for service of 

process, but, ironically, Nevada v. Hicks held that type of physical intrusion 

into Indian Country does not infringe the right of tribal self-government and 

is necessary to prevent Indian reservations from becoming “an asylum for 

fugitives from justice.”  (Hicks, supra, 533 U.S. at 364, quoting Fort 

Leavenworth R. Co. v. Lowe (1885) 114 U.S. 525, 533.))  Arizona’s mere 

claim of competing state court jurisdiction over the contract dispute in 

Williams, even without cognizable physical intrusion, would have been 
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sufficient to violate the right of tribal self-government as embodied in the 

inherent authority of the Navajo Tribe to assert the jurisdiction of its tribal 

courts over the same dispute.  The Court appears to be looking for an easily 

applied mechanical rule to dispose of the apparent violations of the Wiyot 

Tribe’s right to tribal self-government that result from the preemptive 

application of state law at the expense of tribal law and self-governance.  

Pretending that off-reservation enforcement would avoid burdening the right 

to tribal self-government only obscures the fundamental nature of the 

violation.  Federally protected rights, such as the right of tribal self-

government, exist first and foremost as legal principles which may be 

violated regardless of the specific locus of some ancillary enforcement 

action.  This is the central teaching of Williams v. Lee:  if state law, unaided 

by federal statute, subverts the authority of tribal government, the federally 

protected right of self-government is violated without more.  Legal rights are 

not cargo;  they are abstract entitlements.  The rights of owners, so to say, 

can be infringed without physically disturbing the thing or premises owned.  

When California adopted its tobacco regulations that purported to preempt 

conflicting tribal laws and policies, the violation of the right of tribal 

government was complete, regardless of the location where the state might 

seek to physically enforcement those regulations. 

In Santa Clara Pueblo, the U.S. Supreme Court expressly recognized 

that the mere provision of an extra-tribal forum can constitute “an 
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interference with tribal autonomy and self-government beyond that created 

by the . . . substantive law itself.”  Santa Clara Pueblo v. Martinez (1978) 

436 U.S. 49, 59 (“Martinez”) (federal forum at issue);  Fisher v. District 

Court (1976) 424 U.S. 382, 387-388 (recognizing that “State-court 

jurisdiction plainly would interfere with the powers of self-government 

conferred upon the Northern Cheyenne Tribe and exercised through the 

Tribal Court.”)  In the present case, the exercise of adjudicatory jurisdiction 

clearly infringes the right of tribal self-government under Williams v. Lee 

because the state court enforcement proceedings are an integral part of and 

inseparable from the state tobacco laws respondent seeks to impose on 

Appellant and the Wiyot Tribe.  (Williams, supra, 358 U.S. at 223.)    

C. In the absence of any infringement of the federally protected 
right to tribal self-government under Williams v. Lee, (1959) 
358 U.S. 21, state courts would nonetheless not be free to 
exercise their general jurisdiction over civil cases in which 
Indians are parties. 

 
Third, even in the absence of any infringement of the right of tribal 

self-government as recognized in Williams as a result of the exercise of 

adjudicatory jurisdiction in this case, state courts would not be free to 

exercise their general jurisdiction over civil cases in which Indians are 

parties.  State courts would be constrained in two fundamental respects.  

First, the state courts could not assert adjudicatory jurisdiction under 28 

U.S.C. § 1360 to enforce state civil regulations regardless of whether or not 

the civil regulations at issue infringed tribal self-government.  No jurisdiction 
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exists under 28 U.S.C. § 1360, the codified version of section 4 of Public 

Law 280, for state civil regulatory enforcement actions, as Cabazon and 

Bryan make clear.  (Cabazon, supra, 480 U.S. at 208;  Bryan, supra, 426 

U.S. at 382-393.)   

Second, state courts would not be free to exercise their general 

jurisdiction over civil cases in which Indians are parties where federal law 

has preempted the state civil law at issue in the case.  (White Mountain 

Apache Tribe v. Bracker (1980) 448 U.S. 136, 142-143 (“Bracker”).)  

Bracker identified “two independent but related barriers to the assertion of 

state regulatory authority over tribal reservations and members.  First, the 

exercise of such authority may be preempted by federal law. . . .  Second, it 

may unlawfully infringe ‘on the right of reservation Indians to make their 

own laws and be ruled by them.’”  (Williams, supra, 358 U.S. at 220.)  The 

two barriers are independent because either, standing alone, can be a 

sufficient basis for holding state law inapplicable to activity undertaken on 

the reservation or by tribal members.”  (Bracker, supra, 448 U.S. at 142-

143.)  Even in civil cases in which Indians are parties and there is no 

infringement of the right to tribal self-government, state courts may only 

exercise jurisdiction conditionally subject to the limitations that (1) the state 

is not seeking to enforce civil regulations against the Indian litigant under 28 

U.S.C. § 1360 and (2) the state law at issue has not been preempted by federal 

law. 
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D. Pursuant to Rules 3.1 and 3.3 of the California Rules of 
Professional Conduct, counsel for Appellant is compelled to 
expressly correct a misstatement of law made by his 
predecessor counsel after having made repeated statements to 
the Court in filings and oral argument attempting to remedy 
that misstatement:  California courts have adjudicatory 
jurisdiction in this case independent of Public Law 280. 

 
Appellant’s current attorney of record in this appeal, Dario Navarro, 

was substituted for Appellant’s predecessor attorney of record, Michael A. 

Robinson of the law firm of Fredericks Peebles & Morgan LLP, on July 16, 

2015.  Attorney Robinson filed his Appellant’s Opening Brief on May 22, 

2015, fifty-five (55) days prior to the substitution of appellate attorneys.  

Appellant’s current attorney of record in Humboldt County Superior Court 

in this case, Dario Navarro, was substituted for her predecessor attorney of 

record, Michael A. Robinson, on or around April 28, 2015, twenty-four (24) 

days prior to filing of Appellant’s Opening Brief on May 22, 2015.  

Appellant’s current attorney of record, Dario Navarro, had no involvement 

whatsoever in the conception, research, drafting or review of Appellant’s 

Opening Brief prior to its filing. 

Since first reading Appellant’s Opening Brief in May 2015, Appellant’s 

current counsel of record was concerned that Appellant’s predecessor 

counsel had misstated the law concerning the legal effect of Public Law 280 

on the trial court’s jurisdiction in this case based on an apparent innocent 

misunderstanding devoid of any deliberate intention to mislead this court.  In 

Appellant’s Opening Brief, predecessor counsel argued that “Public Law 
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280 prohibited the Trial Court from exercising [subject matter] 

jurisdiction over the case below.”  (Appellant’s Opening Brief, p. 9 

(boldface in original rubric) (“AOB”).) More fully stated, as developed in 

Appellant’s Opening Brief, section 4 of Public Law 280, as codified in 28 

U.S.C. § 1360, “prohibits state courts from exercising adjudicatory 

jurisdiction over civil regulatory actions directed at the on-reservation 

conduct of Indians” and that 28 U.S.C. § 1360 was the exclusive basis for 

any state court assertion of adjudicatory jurisdiction over civil regulatory 

subject matter involving the on-reservation conduct of Indians.  (AOB, pp. 9, 

10-15.)  In other words, the extreme position taken was that it was legally 

impossible for California state trial courts to assert adjudicatory jurisdiction 

over civil regulatory subject matter involving the on-reservation conduct of 

Indians independent of Public Law 280 on the basis of the inherent regulatory 

jurisdiction of the state.  That position, while arguably within the scope of 

permissible adversarial license if it had been presented as a “good faith 

argument for an extension, modification, or reversal of the existing law” 

under Rule 3.1(a)(2) of the new California Rules of Professional Conduct 

(effective on November 1, 2018) or under the old Rule 3-200(B) (in effect in 

2015), was nonetheless objectively incorrect as a statement of current law.  

(Cal. Rules of Prof. Conduct, rule 3.1(a)(2);  superseded Cal. Rules of Prof. 

Conduct, rule 3-200(B).)  Appellant’s current counsel believes in good faith 

that his duty of candor to this Court under Rule 3.3(a)(1) requires him to 
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disclose, correct and clarify his predecessor counsel’s mistaken statement of 

the law in this highly complex and confusing area of federal Indian law, as 

he has consistently sought to do since filing his Reply Brief after substituting 

in as Appellant’s attorney of record.  (Cal. Rules of Prof. Conduct, rule 

3.3(a)(1).) 

The source of the confusion is easy to identify.  Appellant’s Opening 

Brief does correctly state that the U.S. Supreme Court has clearly held that 

the sliver of civil jurisdiction granted to state courts under 28 U.S.C. § 1360 

to adjudicate cases in which Indians are a party does not allow the state to 

assert, on the basis of that narrow delegation, “general civil regulatory 

authority” or jurisdiction over on-reservation conduct of Indians.  (Cabazon, 

supra, 480 U.S. at 207-208;  Bryan, supra, 426 U.S. at 385, 388-390.)  

Appellant’s predecessor counsel, however, interpreted the U.S. Supreme 

Court’s refusal to recognize the exercise of “general civil regulatory 

authority” through the narrow jurisdictional aperture afforded by 28 U.S.C. 

§ 1360 as a general affirmative prohibition in Public Law 280 against any 

exercise of such general civil regulatory authority, even where the state 

claims the authority and jurisdiction independent of Public Law 280 and, 

more specifically, that part of Public Law 280 codified at 28 U.S.C. § 1360, 

as Respondent has done here.  (Cabazon, supra, 480 U.S. at 208;  AOB, pp. 

9-15.)  Public Law 280 neither contains nor is currently construed as 

containing any such general affirmative prohibition, as numerous U.S. 
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Supreme Court cases make abundantly clear.  Independent of Public Law 

280, states retain limited inherent authority to regulate on-reservation 

conduct of tribal members, especially where such conduct has off-reservation 

effects.  (Hicks, supra, 533 U.S. at 361–362;  Cabazon, supra, 480 U.S. at 

215;  Three Affiliated Tribes of Fort Berthold Reservation v. Wold 

Engineering, P.C. (1984) 467 U.S. 138, 150 (“Wold”);  New Mexico v. 

Mescalero Apache Tribe (1983) 462 U.S. 324, 331–332 (“Mescalero”);  

Bracker, supra, 448 U.S. at 141.)  States may, in certain limited contexts, 

exercise civil regulatory jurisdiction independent of any delegated authority 

under Public 280, but only if such exercise (1) has not been preempted by 

federal law or (2) does not unduly burden the tribal right of self-government.  

(Bracker, supra, 448 U.S. at pp. 142-143.)   

In  Appellant’s Reply Brief of October 29, 2015, Appellant’s current 

counsel attempted in good faith to convey to this Court that state civil 

regulatory law and adjudicative jurisdiction could, “in certain narrow 

contexts,” apply to cases involving on-reservation Indian conduct, thereby 

correcting on the record the misstatement of law made by Appellant’s 

predecessor counsel.  (Appellant’s Reply Brief, p. 21 (“ARB”).)  This 

correction was made in the context of Appellant’s argument rejecting any 

form of a bright-line “litmus test,” such as the mere existence of off-

reservation effects, to determine the validity of state civil regulation of on-

reservation conduct of Indians.  (See, e.g., Bracker, supra, 448 U.S. at p. 141 
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(noting that “there is no rigid rule by which to resolve the question whether 

a particular state law may be applied to an Indian reservation or to tribal 

members.”))  Appellant’s Reply Brief attempted to correct the prior 

misstatement of law in the following passage: 

Nevada v. Hicks . . . makes clear that “the Indians’ right to make 
their own laws and be governed by them does not exclude all state 
regulatory authority on the reservation.  State sovereignty does not 
end at a reservation’s border.  Though tribes are often referred to 
as ‘sovereign’ entities, it was ‘long ago’ that ‘the Court departed 
from Chief Justice Marshall’s view that ‘the laws of [a State] can 
have no force’ within reservation boundaries.[”] [Citations 
omitted.]  
 
(ARB, p. 21.) 
 
In a continuing effort to correctly represent the current law of state 

adjudicatory and legislative jurisdiction applicable in this case, Appellant’s 

Reply Brief qualified, in the very next paragraph, the limited right of the state 

to civilly regulate the on-reservation conduct of tribal members:   

Although Appellant freely acknowledges a limited scope for 
unobtrusive state regulation in Indian country in certain narrow 
contexts, Hicks also powerfully reminds us that “States” may not 
“exert the same degree of regulatory authority within a reservation 
as they do without.  To the contrary, the principle that Indians have 
the right to make their own laws and be governed by them requires 
‘an accommodation between the interests of the Tribes and the 
Federal Government, on the one hand, and those of the State, on 
the other.’” [Citations omitted.] 
 

(ARB, pp. 21-22.)  The foregoing argument was part of a deliberate strategy 

of Appellant’s current counsel to correct the misstatement in law made by 

Appellant’s predecessor counsel and refocus the attention of this Court on 
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the issue of whether the tobacco regulations at issue infringed the federally 

protected right of tribal self-government.  Indeed, the main thrust of 

Appellants’ Reply Brief was devoted to the development of the tribal self-

governance defense to the state infringement of tribal self-governance.  

(ARB, pp. 6-12, 20-31.)   

The good faith efforts of Appellant’s current counsel to correct the 

earlier error of her predecessor counsel and refocus this Court’s attention on 

the overriding importance of the tribal self-government defense continued 

during oral argument on August 21, 2018, as the following extended excerpt 

makes clear: 

THE COURT:  . . . . [D]o I understand correctly that your 
fundamental objection here is lack of subject matter jurisdiction 
which is different from preemption[?]  . . . [W]ere we to agree 
with you on the subject matter jurisdiction issue on the UCL 
[Unfair Competition Law] claim, . . . where would alleged 
violations of . . . the UCL be enforced?  . . . . 

 
[APPELLANT’S COUNSEL NAVARRO]:  Your Honor, the 
argument that the court lacks adjudicatory jurisdiction was made 
by, and we’re bound by it obviously, . . . my predecessor Counsel 
in the opening brief[.] . . . .  I substituted in after that brief was 
filed. . . . 
 
. . . [T[he state . . . claims they do not rely, and we agree, . . . on 
Public Law 280 or any federal statute to aid their assertion of 
authority.  They, in fact, argue that Public Law 280 is irrelevant 
and they are exercising their independent authority as a state 
government over territory within their state to assert the power to 
regulate off reservation activity and on reservation activity to the 
extent that it has off reservation effects.   
 
If the state does that, . . . it has to meet the Bracker two part test.  
It has to show that that regulation does not unduly infringe, as 
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William[s] versus Lee made absolutely clear, the right of Indians 
to govern themselves. . . . We are saying . . . under Bracker there’s 
an independent way to invalidate this overreaching by the State of 
California, and that is to test to see whether the state law infringes 
the right of self-government which is a federally protected right. 
 

*   *   *   *   * 
We’re . . . assuming for the sake of argument, there is jurisdiction 
in this court and clearly when you look at cases like McCovey, and 
Rose, and Black Hawk, and other cases, state courts have assumed 
jurisdiction where there . . . [are] off reservation effects.  The 
Appellant’s opening brief is correct as far as it goes. It says that 
there is no jurisdiction . . . under Public Law 280, but the state here 
is . . . not relying on any federal statute . . . . 
 

*   *   *   *   * 
The tribal law and the state law occupy the same field.  Under 
Bracker the Trial Court was absolutely required to look at the 
impact of the state law on tribal self-government.  [B]ut Judge 
Watson [the former trial court judge] said categorically, [in effect,] 
I do not have to balance state, federal, and tribal interests and[,] in 
fact, in the entire opinion, you will not find the words . . . tribal 
self-government appearing once. . . .  By omitting that analysis and 
jumping to the conclusion that just because there’s an off 
reservation effect ipso fact[o] the state [law] preempts the tribal 
law, that . . . [is] contrary to Williams versus Lee, White Mountain 
Apache versus Bracker, and even Colville . . . . 
 
(Transcript of Oral Argument (Aug. 21, 2018), pp. 11-17 (edited for 

clarity; case names italicized; paragraph spacing added) (“TOA”);  Bracker, 

supra, 448 U.S. at 142;  Washington v. Confederated Tribes of Colville 

Indian Reservation (1980) 447 U.S. 134, 155-161 (“Colville”);  Williams, 

supra, 358 U.S. at 220;  People ex rel. Becerra v. Rose (2017) 16 Cal.App.5th 

317, 325-26;  People ex rel. Harris v. Black Hawk Tobacco, Inc. (2011) 197 

Cal. App. 4th 1561, 1569-1570;  People v. McCovey (1984) 36 Cal.3d 517, 

525-527.) 
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Appellant’s counsel has consistently sought to correctly state the law to 

this Court while minimizing any risk of prejudice to his client.  After this 

Court issued its decision of September 25, 2018, however, it became apparent 

that the Court had adopted a manifestly mistaken construction of adjudicatory 

jurisdiction under Public Law 280 and essentially predicated its entire 

opinion on that misunderstanding.  Consequently, Appellant’s counsel 

believed himself morally and legally compelled to present even more 

emphatically and explicitly to this Court the correct statement of law 

concerning the effect of Public 280 on the adjudicatory jurisdiction of the 

trial court.  (Hicks, supra, 533 U.S. at 361–362;  Cabazon, supra, 480 U.S. 

at 215;  Wold, supra, 467 U.S. at 150;  Mescalero, supra, 462 U.S. at 331–

332;  Bracker, supra, 448 U.S. at 141.)   

This Court has mistakenly embraced the erroneous argument that Public 

Law 280 effectively created a general affirmative prohibition on any exercise 

of state adjudicatory jurisdiction over civil regulatory subject matter 

involving an Indian litigant, even assertions of state adjudicatory jurisdiction 

independent of Public 280.   (Slip op., at 12-14;  Bryan, supra, 426 U.S. at 

385;  Cabazon, supra, 480 U.S. at 209.)  Appellant’s counsel believes, with 

respect, the Court is objectively incorrect in adopting the position that 28 

U.S.C. § 1360 creates a general affirmative prohibition barring any assertion 

whatsoever of independent state adjudicatory jurisdiction over state civil 

regulatory subject matter involving Indian litigants or the on-reservation 
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conduct of tribal members.  (Hicks, supra, 533 U.S. at 361–362;  Cabazon, 

supra, 480 U.S. at 215;  Wold, supra, 467 U.S. at 150;  Mescalero, supra, 

462 U.S. at 331–332;  Bracker, supra, 448 U.S. at 141.)   

This Court has further held that it lacked adjudicatory subject matter 

jurisdiction to even hear Respondent’s Unfair Competition Law (“UCL”)3 

claims which relied on violations of the Directory Act4, the Fire Safety Act5 

and the Tax Stamp Act6 as predicate “unlawful acts” warranting entry of a 

permanent injunction and an award of civil penalties, even though 

Respondent had expressly rejected any reliance whatsoever on Public Law 

280 in support of any of those claims.  (Slip op., at 5, 14;  RB, p. 13.)  As far 

as Appellant has been able to determine, no other court has ever so held and 

such a holding is manifestly erroneous.  Appellant believes this holding is so 

completely contrary to the weight of authority that the holding would be 

virtually indefensible on appeal before the California Supreme Court, in the 

event a subsequent petition for review were granted.   

The pernicious consequences of this mistaken reasoning cascaded 

throughout the Court’s September 25, 2018 opinion by effectively 

constraining the Court to hold that the remaining non-UCL claims were 

                                                
3. Bus. & Prof. Code, §§ 17200-17209 (“UCL”).   
4. Rev. & Tax Code, § 30165.1 (“Directory Act”). 
5.  Health & Saf. Code, §§ 14950-14960 (“Fire Safety Act”). 
6. Rev. & Tax Code, §§ 30108, 30131, 30121, 30161 & 30474 (“Tax 

Stamp Act”). 
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criminal/prohibitory in nature to avoid dismissal.  By applying the same 

mistaken reasoning to the Respondent’s non-UCL civil regulatory claims, the 

Court would have been compelled to find that it lacked adjudicative subject 

matter jurisdiction over all such claims and would, therefore, have had no 

choice but to dismiss the case brought by Respondent in its entirety and 

vacate the permanent injunction.  Instead, the Court fundamentally changed 

course and held the Directory Act and Fire Safety Act civil claims were 

actually criminal/prohibitory in nature so that they could be enforced by 

California courts under Public Law 280 delegation of criminal jurisdiction.   

In Section III-C of the Court’s September 25, 2018 opinion, the court 

raised this previously unlitigated issue as follows: 

Having concluded that this case falls outside the grant of civil 
adjudicative jurisdiction in Public Law 280, we come to the next 
question posed by the holding in Bryan—whether subject matter 
jurisdiction exists over any of the claims alleged in this case 
because the statutes being asserted here may be deemed 
criminal/prohibitory in nature and thus within the grant of criminal 
jurisdiction in section 2 of Public Law 280 (codified in 18 U.S.C. 
§ 1162). 
 
(Slip op., at 20-21.) In the foregoing passage, this court converted an 

appeal about the scope of California’s civil regulatory jurisdiction, both 

within and without Indian Country, into an appeal about whether the 

challenged civil regulatory statutes were actually “criminal/regulatory in 

nature and thus within the grant of criminal jurisdiction in section 2 of Public 

Law 280 (codified in 18 U.S.C. § 1162).”  (Ibid.)  Thus, the Court found itself 
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compelled to construe what had otherwise been universally assumed to be 

quintessential civil tobacco regulations as essentially criminal/prohibitory in 

nature to avoid the necessity of immediate dismissal for lack of any 

adjudicatory jurisdiction.  It is apparent this same path that led the Court to 

pose the following second Supplemental Question to which Appellant will 

respond in the next section. 

II. SUPPLEMENTAL QUESTION 2 

Does the Superior Court have subject matter jurisdiction to 
entertain any of Respondent’s three claims under 18 U.S.C. § 1162?    

The Superior Court has no subject matter jurisdiction to entertain any 

of Respondent’s three claims7 under 18 U.S.C. § 1162, the provision of 

Public Law 280 that authorizes California to apply state criminal law on 

reservations against individual Indians, because all those claims are civil 

regulatory in nature and may not be reasonably deemed criminal/prohibitory 

in nature.  

Prior to applying the relevant legal standards, Appellant wishes to 

emphasize at the outset of this analysis that the momentous issue of whether 

the ostensibly civil regulatory statutes at issue here were actually 

                                                
7. Appellant assumes for purposes of this submission that the Court’s mention of 

“three claims” in Supplemental Question 2 was intended to refer to the three 
causes of action originally pled in the complaint concerning (1) alleged 
violation of the Directory Act, (2) alleged violation of the Fire Safety Act, and 
(3) alleged violation of the UCL, specifying three violations of the Tax Stamp 
Act, the Directory Act, and the Fire Safety Act as predicate “unlawful acts” 
warranting entry of a permanent injunction and an award of civil penalties.   
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“criminal/regulatory in nature” had never previously been suggested by any 

party to the proceedings, had not formed the basis of any part of the lower 

court’s decision to issue the challenged permanent injunction and had not 

even been raised by the California Attorney General in the Respondent’s 

Brief.  Indeed, the term “criminal/prohibitory” does not even appear in either 

the Respondent’s Brief or the decision of the lower court.  That is so because 

all the parties in this case and the trial court itself assumed implicitly and 

without question that the Directory Law, the Fire Safety Law and the Tax 

Stamp Act were all obviously civil regulatory in nature and not 

“criminal/prohibitory in nature.”  (See Order Granting the People’s Motion 

for Summary Adjudication, Denying Defendant’s Motion for Summary 

Judgment, and Entering Permanent Injunction, Clerk’s Transcript (“CT”), 

pp. 001367–001372;  Respondent’s Brief, passim.) 

In the U.S. Supreme Court’s seminal 1987 decision in Cabazon, the 

majority articulated two highly ambiguous, overlapping and often 

contradictory tests for determining whether a challenged state law was 

“criminal/prohibitory” or “civil/regulatory” in nature under Public Law 280.  

(Cabazon, supra, 480 U.S. at 209.)  Under the first Cabazon test, often 

referred to the more specific or narrower of the two, “if the intent of a state 

law is generally to prohibit certain conduct, it falls within Pub. L. 280’s grant 

of criminal jurisdiction, but if the state law generally permits the conduct at 
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issue, subject to regulation, it must be classified as civil/regulatory and Pub. 

L. 280 does not authorize its enforcement on an Indian reservation.”  (Ibid.)   

The majority described the second Cabazon test as a “shorthand test” 

which uses such broad language that is has virtually no practical value as a 

guide to distinguishing between the two categories of state law.  “The 

shorthand test,” as the Cabazon majority declared, “is whether the conduct at 

issue violates the State’s public policy.”  (Ibid.)  The Cabazon Court itself 

admitted that the announced bipartite standard did not amount to “a bright-

line rule,” and emphasized that the application of such open-ended standards 

to challenged state laws under Public Law 280 would have to be “examined 

in detail before they can be characterized as regulatory or prohibitory.”  (Ibid, 

at 210, 211 n.10.)   

Prior to any new application of these amorphous standards, this Court 

should be aware that they do not alone offer definitive guidance and the 

confidence the U.S. Supreme Court originally expressed in Cabazon that 

they would serve as a useful practical guide to lower courts has generally 

been viewed as “misplaced” given the contradictory results of state and lower 

federal court decisions applying them.  (Cohen’s Handbook, supra, § 

6.04[3][b][ii], pp. 541-542, 543.)  As the leading treatise on federal Indian 

law has concluded, “[b]ecause these tests often dictate contrary results, state 

and lower federal courts applying the regulatory/prohibitory distinction have 

been able to select the formulation that best supports a particular outcome.”  
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(Cohen Handbook, supra, at § 6.04[3][b][ii], p. 543;  Foerster, Divisiveness 

and Delusion:  Public Law 280 and the Evasive Criminal/Regulatory 

Distinction (1999) 46 U.C.L.A. L. Rev. 1333, 1335-1336 (noting that in 

applying the Cabazon tests, “different courts interpreting essentially the 

same laws have reached conflicting results by relying upon arbitrary or 

irrelevant considerations.” (“Evasive Distinction”);  Garrison, Baffling 

Distinctions Between Criminal and Regulatory: How Public Law 280 Allows 

Vague Notions of State Policy to Trump Tribal Sovereignty (2004) 8 J. 

Gender Race & Just. 449, 459, 460-469 (observing that “lower courts 

applying the Cabazon test often yield unpredictable and varied results for 

nearly identical statutes.” (“Baffling Distinctions”).)   

The Cabazon “public policy” shorthand test has received widespread 

critical attention as being especially vacuous given that any Indian conduct 

that violates “any statute would in some sense violate the public policy of the 

state.”  (Cohen Handbook, supra, at § 6.04[3][b][ii], pp. 543-544;  Evasive 

Distinction, supra, at p. 1358 (noting that the “public policy analysis is often 

used to disguise a court’s decision to base a case’s outcome on the criminal 

or regulatory importance of the law to the state and not on the actual criminal 

or regulatory nature of the specific regulation.”);  Baffling Distinctions, 

supra, at p. 459 (arguing that “[b]ecause the concept of ‘violating state public 

policy’ is so amorphous and abstract, it is very easily manipulated.”)  The 

fundamental problem is simply that there are areas of law that “do not 
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squarely fall under one category within the criminal/prohibitory—

civil/regulatory dichotomy.”  (State v. Burgess (2003) 262 Wis.2d 354, 369 

(“Burgess”).) 

 Due to the ambiguous nature of the Cabazon bipartite test, as will be 

subsequently discussed in greater detail, the canons of construction of federal 

Indian law have a decisive role to play in determining which side of the 

criminal/regulatory divide a challenged state law falls.  (Cohen’s Handbook, 

supra, § 6.04[3][b][ii], p. 545 (reasoning that “when it is unclear whether 

state laws are regulator or prohibitory, courts should follow the canons of 

construction and deny jurisdiction under Public Law 280.”)) 

A. Since the intent of the California tobacco regulations was not 
generally to prohibit certain conduct, they fall outside Public 
Law 280’s grant of criminal jurisdiction, and since they 
generally permit the conduct at issue, subject to regulation, 
they must be classified as civil/regulatory and Public Law 280 
does not authorize their enforcement on an Indian reservation.   

 
Under the first prong of the amorphous Cabazon test, the determination 

whether the state tobacco regulations challenged here are 

“criminal/prohibitory” in nature and, therefore, enforceable against 

Appellant under Public Law 280, or “civil/regulatory” in nature and, 

therefore, not enforceable under Public Law 280 turns on the application of 

the following criteria: 

[I]f the intent of a state law is generally to prohibit certain conduct, 
it falls within [Public Law 280’s] grant of criminal jurisdiction, 
but if the state law generally permits the conduct at issue, subject 
to regulation, it must be classified as civil/regulatory and [Public 
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Law 280] does not authorize its enforcement on an Indian 
reservation.  
 

(Cabazon, supra, at 480 U.S. at 209.) 
 

In its September 25, 2018 opinion, the Court correctly came to the 

conclusion that Respondent’s third claim under the UCL, which included an 

alleged Tax Stamp Act violation as a predicate unlawful act under the UCL, 

was not “criminal/prohibitory” in nature and, thus, was not within the 

delegation of criminal jurisdiction to California under section 2 of Public 

280, as codified at 18 U.S.C. § 1162.  (Slip op., at 23-24.)  The Court 

pretermitted any discussion of why it did not consider the Tax Stamp Act 

“criminal/prohibitory” in nature, but did indicate that the UCL’s lack of a 

broad categorical ban on certain unlawful conduct made it “civil/regulatory” 

in nature.  The Court reasoned that the “UCL applies to business competition 

generally, which is not only permitted but promoted in California, and 

outlaws only specific practices comprising a subset of competition.”  (Slip 

op., p. 24.)   

In contrast, the Court viewed the Directory Act and the Fire Safety Act 

as each creating a “categorical ban” that somehow transformed each of them 

into a “criminal/prohibitory” rule under Public Law 280.  (Slip op., pp. 22-

23.)  The “categorical ban” the Court supposed was created by the Directory 

Act was a general prohibition on “the sale of cigarettes purchased from 

manufacturers who have not certified their compliance with the MSA [i.e., 
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Tobacco Master Settlement Agreement]8 or made escrow payments in lieu 

thereof.”  (Ibid, p. 22.)  The Court analogized this ban to “statutory 

prohibitions on cigarette sales to minors or underage drinking” which had 

both been found to be “criminal/prohibitory” in nature.  The “categorical 

ban” that the Court supposed was created by the Fire Safety Act was a general 

prohibition on “all [cigarette] products offered for sale that do not meet 

certification requirements for noncombustible packaging.”  (Slip op., p. 23.)  

The Court analogized this ban to “statutes prohibiting the general possession 

and/or sale of certain classes of fireworks subject to narrow exceptions.”  

(Slip op., p. 23.) 

The Court’s reasoning that the Directory Act and the Fire Safety Act 

are “criminal/regulatory” in nature because they each allegedly create a 

“categorical ban” is deeply flawed.  First, every form of civil or criminal 

                                                
8. The Tobacco Master Settlement Agreement (“MSA”) is a November 23, 1998 

contract originally signed by the four largest United States tobacco companies.  
The MSA is the largest civil settlement in the history of the United States.  
(Fairclough & O’Connell, Co-Dependents:  Once Tobacco Foes, States Are 
Hooked on Settlement Cash (April 2, 2003) Wall St. J., at A1.)  Under the MSA, 
the major tobacco companies have promised to pay the settling states about 
$246 billion over a 25-year period, contingent upon the states’ compliance with 
the MSA, including MSA Section XVIII(ff) which provides as follows: 

 
Actions Within Geographic Boundaries of Settling States.  To the 
extent that any provision of this Agreement expressly prohibits, 
restricts, or requires any action to be taken “within” any Settling 
State or the Settling States, the relevant prohibition, restriction, or 
requirement applies within the geographic boundaries of the 
applicable Settling State or Settling States, including, but not 
limited to, Indian country or Indian trust land within such 
geographic boundaries. 
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regulation creates some kind of “categorical ban.”  According to the 

California Court of Appeal in Middletown Rancheria and Cohen’s 

Handbook, for example, workers’ compensation law constitutes a 

quintessentially civil/regulatory regime under the Cabazon test, yet under 

Labor Code § 3700, all employers in California are affirmatively required to 

provide workers’ compensation benefits to their employees on pain of 

criminal punishment.  (Middletown Rancheria v. Workers’ Comp. Appeals 

Bd. (1998) 60 Cal. App. 4th 1340, 1352-1355 (“Middletown Rancheria”);  

Lab. Code, § 3700;  Cohen’s Handbook, supra,§ 6.04[3][b][ii], p. 542.)  

Under Labor Code § 3700.5, “[t]he failure to secure the payment of 

compensation . . . is a misdemeanor.”  (Lab. Code, § 3700.5.)  In other words, 

California employers are subject to a categorical ban prohibiting them from 

denying workers’ compensation benefits to their employees, yet the 

existence of such a categorical ban did not transform an essentially 

administrative civil/regulatory legal regime into a criminal/prohibitory one.  

Categorical bans exist in every regulatory regime, whether civil or criminal.  

Such a criterion alone cannot meaningful distinguish between the two types 

of legal regimes. 

Second, the Fire Safety Act does not even create a “categorical ban.”  

Cabazon test requires that the state law under consideration be “examined in 

detail before they can be characterized as regulatory or prohibitory.”  

(Cabazon, supra, 480 U.S. at 211 n.10.)  Such a careful examination of the 
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Fire Safety Act quickly reveals that the so-called “categorical ban” to which 

the Court alludes in Health and Safety Code § 14951, subdivision (a) is 

subject to numerous exceptions in subdivisions (b) and (c).  The gaping 

exceptions render the Fire Safety Act ban conspicuously uncategorical.  (Slip 

op., p. 23;  Health & Saf. Code, § 14951(a)-(c).)  For example, § 14951, 

subdivision (b) creates exceptions for “distributors, wholesalers, or retailers” 

selling old inventory, while subdivision (c) creates an exception for persons 

or entities “manufacturing or selling cigarettes that do not meet the 

requirements of subdivision (a) if the cigarettes are or will be stamped or 

metered for sale in another state or are packaged for sale outside the United 

States.”  (Ibid.)  Thus, even by the Court’s own interpretation of the narrow 

version of the Cabazon test, the Fire Safety Act should not be deemed 

“criminal/prohibitory” in nature because it to obviously seeks to regulate 

selectively targeted conduct, rather than impose an absolute categorical ban.  

Further, this so-called ban continues to allow cigarette sellers to engage in 

cigarette commerce and cigarette smokers to continue smoking, despite 

Respondent’s repeated claims for the concern about the negative health 

effects of smoking among California citizens.   

Third, the Court’s analogy to California fireworks statutes only serves 

to underscore the inherently arbitrary nature of its classification of the Fire 

Safety Act as “criminal/prohibitory” in nature.  Similar state fireworks 

statutes have infamously been the subject of contradictory rulings by state 
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courts. (Baffling Distinctions, supra, p. 467 (noting “[c]ourts have also 

reached opposite results regarding statutes that regulate fireworks.”))  

Furthermore, the analogy is weak at best since the underlying activities being 

regulated are so different:  using fireworks is not like smoking.  The state’s 

regulatory interest in each activity is different and the risk of harm and nature 

of the potential harm are wildly divergent.   

Fourth, close examination of the Directory Act unmistakably reveals it 

to be a civil/regulatory statute.  The Directory Act was adopted to implement 

a civil settlement agreement, known as the Tobacco Master Settlement 

Agreement (“MSA”), that ended over 40 civil lawsuits by states against 

major tobacco companies.  (Star Scientific, Inc. v. Beales (4th Cir. 2002) 278 

F.3d 339, 344-346 (“Star Scientific”);  Dreveskracht, Forfeiting Federalism:  

The Faustian Pact with Big Tobacco (2015) 17 Rich. J. L. & Pub. Int. 291, 

293-296 (“Forfeiting Federalism”).)  The Directory Act created a complex 

and carefully focused civil regulatory regime that only incidentally imposes 

a prohibition on persons selling, offering or possessing for sale, shipping, 

distributing or importing “cigarettes of a tobacco product manufacturer or 

brand family not included in the directory.”  (Directory Act, Rev. & Tax 

Code, § 30165.1, subd. (e)(2))  Under the terms of the MSA, if a participating 

state did not enact and diligently enforce a so-called escrow statute, also 

known as a qualifying statute, it could lose future settlement payments. (Star 

Scientific, supra,  278 F.3d  at 346.)  These escrow  statutes require each 
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nonparticipating manufacturer (“NPM”) of cigarettes to either (1) join the 

MSA as a subsequent participating manufacturer (“SPM”) or (2) establish 

and fund an escrow or reserve account in an amount determined by the 

manufacturer’s sales volume in the state.  In order to ensure that they 

complied with strict MSA requirements after enactment of the escrow 

statutes, states passed so-called certification statutes, also known as 

contraband statutes, that require NPMs to annually certify to the state 

attorney general that they are either (1) signed onto the MSA, or are (2) 

making escrow deposits.  (Grand River Enterprises Six Nations, Ltd. v. Pryor 

(2d Cir. 2005) 425 F.3d 158, 163-164 (“Pryor”).)  The California Directory 

Act is such a certification statute.  (Rev. & Tax Code, § 30165.1)  As such, 

its essential purpose and function was not to impose punishment for the 

commission of crimes, but to establish an elaborate civil/regulatory regime 

for the administration of MSA compliance.  Neither the penalties it imposes, 

nor the purposes of the civil sanctions are criminal/prohibitory in nature.   

Fifth, as with the supposed “categorial ban” under the Fire Safety Act, 

the supposed “categorical ban” under the Directory Act, upon closer 

examination, turns out not to be riddled with exceptions, rendering it a poor 

exemplar of a general criminal prohibition.  Subdivision (h) of section 

30165.1 of the Revenue and Tax Code (i.e., the Directory Act) expressly 

provides for multiple affirmative defenses to civil violations of subdivision 

(e) as well as graduated punishment based on the number of offenses ranging 
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from license suspension or revocation to the imposition of civil fines.  The 

Directory Act contains no comprehensive uniform ban, but rather a complex 

web of overtly civil rules, certification procedures, exceptions, defenses and 

punishments designed to secure compliance with the MSA for the purposes 

of raising revenue for the state.   

In its preemption discussion, even this Court has expressly recognized 

the fundamental economic nature of California’s tobacco regulations at issue 

in this case.  As this court explained incongruently in its preemption analysis: 

A key teaching of Moe, Colville, and Milhelm is that the high court 
views the issue of state regulation of cigarette sales on Indian 
reservations through an economic lens, looking not only at the cost 
advantages of selling noncomplying cigarettes, but to the 
incentives to lawbreaking that such sales create and the impact of 
upstream purchasing in the wholesale market for illicit cigarettes.  

 
(Slip op., 34 (emphasis added);  Moe v. Confederated Salish and Kootenai 

Tribes of Flathead Reservation (1976) 425 U.S. 463, 481-483 (“Moe”); 

Washington v. Confederated Tribes of Colville Indian Reservation (1980) 

447 U.S. 134, 154-155 (“Colville”);  Department of Taxation & Finance of 

New York v. Milhelm Attea & Bros., Inc. (1994) 512 U.S. 61, 73-76 

(“Milhelm”).)   

The court cannot have it both ways.  The Directory Act and the Fire 

Safety Act cannot be primarily economic and civil regulatory in nature for 

purposes of preemption analysis and suddenly become “criminal/prohibitory 

in nature” for purposes of the court’s jurisdictional analysis.  If they are 



43 

primarily economic in nature, they should not be deemed tantamount to 

criminal prohibitions.   

Sixth, rather than looking for illusory categorical bans, which always 

exist in every regulatory or prohibitory legal rule to some degree, the Court 

should instead seek to determine whether the “subset of outlawed conduct is 

small relative to the entire class of activity,” and if it is, then the law in 

question should be deemed “regulatory in nature and outside the scope of 

state jurisdiction under Public Law 280.”  That is the result that should obtain 

here.  (Cohen Handbook, supra, § 6.04[3][b][ii], p. 545;  Confederated 

Tribes v. Washington (9th Cir. 1991) 938 F.2d 146, 149 (interpreting 

Cabazon as focusing “whether the prohibited activity is a small subset or 

facet of a larger, permitted activity--high-stakes unregulated bingo compared 

to all bingo games--or whether all but a small subset of a basic activity is 

prohibited.”) (“Confederated Tribes”).) 

Applying that subset test to the facts of the present case leads quickly 

to the conclusion that the actual percentage of conduct prohibited by the 

tobacco regulations is small compared to the total amount of identical 

business activity legally permitted.  This is so because Respondent has 

chosen only to enforce the prohibitions of the tobacco regulations at issue in 

this case against privately owned Indian smoke shop businesses, such as the 

one formerly operated by Appellant, while leaving the vast bulk of Indian 

tobacco sales unregulated because the seller is an official agency of tribal 
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government protected from state enforcement suits by derivative tribal 

sovereign immunity.  Consequently, the subset of cigarette sales attributable 

to Appellant’s sole tobacco business must have been an extremely small in 

comparison to the total volume of unregulated Indian cigarette sales, 

including those sold by official agencies of tribal governments in California.  

Thus, if California has not filed enforcement actions against the tribally 

owned smoke shops responsible for the vast majority of unregulated Indian 

cigarette sales and has not concluded a single tribal-state compact attempting 

to bring tribally owned smoke shop sales under state regulation as mandated 

by the MSA, then it is virtually impossible to view the intent of the tobacco 

regulations at issue here as generally “criminal/prohibitory” in nature.  

Respondent knowingly permits the vast majority of sales to go completely 

unchallenged and unregulated.   Respondent’s selective targeting of only 

individually Indian-owned cigarette businesses, while leaving tribally owned 

cigarette businesses unmolested by civil enforcement actions, clearly 

suggests that the law and public policy of California is not intended, under 

the Cabazon test, to “generally prohibit certain conduct,” such as Appellant’s 

cigarette sales activity.  Rather California openly permits “the conduct at 

issue” (i.e., unregulated Indian tobacco sales) and subjects to regulation only 

a small subset of the otherwise permitted conduct, as reflected in the selective 

filing of civil enforcement actions against privately owned cigarette 

businesses such as Appellant’s.  Here, as in Confederated Tribes, the 
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“prohibited activity is a small subset . . . of a larger, permitted activity,” i.e., 

privately owned Indian cigarette businesses compared to all Indian-owned 

cigarette businesses, including especially those owned by tribal governments 

and, therefore, immune from suit.  (Confederated Tribes, 938 F.2d at 149;  

Okla. Tax Com. v. Potawatomi Tribe (1991) 498 U.S. 505, 510;  Martinez, 

supra, 436 U.S. at 59.)   

Seventh, if Respondent or this Court were to dispute the assumption that 

the quantity of tobacco sales from privately owned Indian smoke shops is 

vastly smaller than the total sold by all Indian-owned cigarette businesses, 

including especially those owned by tribal governments, then due process 

would demand that this Court vacate the decision of the trial court and 

remand this case to allow Appellant to research and present evidence on this 

crucial factual predicate to a determination by any Court that the challenged 

tobacco regulations are actually “criminal/prohibitory” in nature under the 

narrow version of the Cabazon test.  (U.S. Const., amend. XIV, § 1;  Cal. 

Const., art. I, § 7;  Brinkerhoff-Faris Trust & Saving Co. v. Hill (1930) 281 

U.S. 673, 681 (“Brikerhoff”).)  By raising a new issue on appeal, the Court 

must allow Appellant, as a matter of due process of law, to prove that there 

is no factual foundation for the legal conclusion that the challenged tobacco 

regulations are “criminal/prohibitory” in nature to the extent that “the 

prohibited activity is a small subset . . . of a larger, permitted activity.”  

(Confederated Tribes, supra, 938 F.2d at 149.)  In Brinkerhoff, the Supreme 
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Court ruled that the Missouri Supreme Court had violated due process by 

overruling sua sponte its own precedent without affording the affected party 

an opportunity to be heard.  Writing for the Brinkerhoff majority, Justice 

Brandeis reasoned, “[o]ur present concern is solely with the question whether 

the plaintiff has been accorded due process in the primary sense—whether it 

has had an opportunity to present its case and be heard in its support.”  

(Brinkerhoff, supra, 281 U.S. at 681 (emphasis added).)  Appellant would be 

denied the due process right to present her case if this Court were to refuse 

to afford her an opportunity on remand to factually establish under the 

Cabazon subset test that “the prohibited activity is a small subset . . . of a 

larger, permitted activity.”  (Confederated Tribes, supra, 938 F.2d at 149.) 

Eighth, since the entire thrust of the narrow version of the Cabazon test 

is to determine the “intent” of the challenged “state law,” the Court cannot 

avoid the necessity of evaluating the legislative intent that motivated the 

adoption of the challenged tobacco regulations in this case.  (Cabazon, supra, 

at 480 U.S. at 209.)  Since the construction of the challenged regulatory 

statutes under the Cabazon test will determine the jurisdiction of this Court, 

they must be construed with the same care and deliberation as if they were 

purely jurisdictional statutes.  A “jurisdictional statute . . . must be construed 

both with precision and with fidelity to the terms by which Congress has 

expressed its wishes.”  (Cheng Fan Kwok v. Immigration and Naturalization 

Service (1968) 392 U.S. 206, 212;  Bread Political Action Committee v. 
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Federal Election Commission (1982) 455 U.S. 577, 581.)  The legislative 

intent behind the many virtually identical so-called certification statutes 

adopted to conform to the requirements of the MSA, such as the  Directory 

Act challenged in this case, is well known and has been examined in detail 

in many reported decisions.  That legislative intent of the Directory Act is 

clearly civil/regulatory in nature.  (Star Scientific, supra,  278 F.3d  at 346;  

Pryor, 425 F.3d 158, 163-164;  Forfeiting Federalism, supra, p. 296.) 

B. The Cabazon “shorthand test” does not establish a dispositive 
criterion by which to classify the challenged tobacco 
regulations as “criminal/prohibitory” because the “conduct at 
issue” could just as plausibly be deemed to comport with “the 
State’s public policy” as violate it.   

 
As Appellant has earlier explained, the Cabazon “shorthand test” is so 

broad and amorphous as to be effectively useless as a coherent criterion for 

determining which side of the criminal/regulatory divide a state law falls.  As 

set forth in Cabazon, the “shorthand test is whether the conduct at issue 

violates the State’s public policy.”   (Cabazon, supra, 480 U.S. at 209.)  Since 

virtually every putative violation of a statute, whether ostensibly civil or 

criminal in nature, “would in some sense violate the public policy of the 

state,” the criterion is stillborn as a viable mean of making the required 

distinction.  (Cohen’s Handbook, supra, § 6.04[3][b][ii], p. 544;  Evasive 

Distinction, supra, pp. 1335-1336;  Baffling Distinctions, supra, pp. 459, 

460-469.)  What can be shown under such the amorphous “shorthand test” is 

that it is just as plausible to argue that the “conduct at issue” is consistent 
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with “the State’s public policy” as the Court’s argument that it violates public 

policy because it creates “hazards to public health and safety.”  (Cabazon, 

supra, 480 U.S. at 209;  Slip op., p. 23.)  

First, the Court’s expression of concern about “hazards to public health 

and safety” is hardly credible since by upholding the permanent injunction 

on appeal based on a finding that the challenged state laws are 

“criminal/prohibitory” in nature the Court will unlikely decrease to any 

significant extent the total volume of Indian cigarette sales given that 

Respondent has selectively targeted only individually Indian-owned 

cigarette businesses, while leaving tribally owned cigarette businesses 

unmolested by civil enforcement actions, with the predictable result that the 

volume of cigarettes sold by the individually owned smoke shops driven out 

of business by Respondent’s enforcement action will simply be redistributed 

through larger, better financed tribally owned cigarette enterprises that enjoy 

derivative sovereign immunity from suit.  Furthermore, California has not 

banned cigarettes; California residents are still allowed to smoke as much as 

they please; the public policy here permits California residents to encounter 

the same likelihood of nicotine addiction and life-threatening cancer risks as 

they did before the adoption of the Directory Act pursuant to the MSA.  The 

only real difference is that now California, as a major recipient of settlement 

payments under the MSA, directly profits from their misfortune and 

suffering.  Thus, it seems to be the case that a concern for the fiscal benefits 
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of the MSA predominated over any authentic concern about “hazards to 

public health and safety,” which suggests, in turn, that the protection of 

California citizenry from the deleterious health effects of smoking was not 

the primary animating force behind the tobacco regulations, especially in 

view of the fact there very little of the settlement payments were ever spent 

on remediating the adverse public health effects of smoking.  (Forfeiting 

Federalism, supra, pp. 296-300.) 

Second, the “conduct at issue” is just as plausibly characterized as being 

consistent with California’s public policy as it is characterized as being in 

violation of such public policy.  As a matter of administrative discretion, 

California does not enforce the challenged tobacco regulations against 

tribally owned cigarette businesses.  For whatever reason, the California 

Office of Attorney General has declined to initiate actions against tribally 

owned smoke shops on a discretionary basis.  Public policy is not only 

embodied in formal rules, but also in the discretionary decisions of 

policymakers.  (Koch, Judicial Review of Administrative Discretion (1986) 

54 Geo. Wash. L. Rev. 469, 494-511;  Shapiro, Administrative Discretion: 

The Next Stage (1982) 92 Yale L.J. 1487, 1509-1511.)  Indeed, the discretion 

to initiate action is generally considered judicially nonreviewable in the 

absence of a complete abdication of responsibility or abuse of discretion.  

(Heckler v. Chaney (1985) 470 U.S. 821, 831, 833 n.4 (“Heckler”) (holding 

agency decision not to initiate enforcement action nonreviewable in absence 
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of abdication of its statutory responsibilities);  McDonough v. Goodcell 

(1939) 13 Cal. 2d 741, 748-749 (“McDonough”) (holding agency discretion 

only reviewable when abused).)  Consequently, there can be no doubt that 

the public policy of State of California permits the widespread sale and 

distribution of unregulated cigarettes by tribally owned smoke shops as 

reflected in the nonenforcement policy favoring tribally owned businesses.  

Appellant’s conduct is consistent with that public policy and, therefore, the 

“conduct at issue” satisfies the Cabazon shorthand test at least as plausibly 

as the Court’s argument that the Appellant’s conduct does not.  This result 

confirms that the standards available to determine the prohibitory/regulatory 

classification are inherently and incorrigibly ambiguous, necessitating 

recourse to the canons of construction of federal Indian law, as will be 

discussed in the next section. 

C. Since Indian law canons of construction require that statutes 
involving Indian tribes be liberally construed in favor of 
Indians, the inherent ambiguity in classifying the challenged 
State tobacco law under Public Law to 280 as regulatory or 
prohibitory should be resolved in favor of the Wiyot Tribe and 
Appellant by denying the state criminal jurisdiction under 
Public Law 280. 

 
First, the Indian canons of construction require that statutes involving 

Indian tribes be liberally construed in favor of Indians.  The U.S. Supreme 

Court set forth the operative canon of construction applicable to 

interpretation of Public Law 280 in Bryan:  “statutes passed for the benefit 

of the Indian tribes . . . are to be liberally construed, doubtful expressions 
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being resolved in favor the Indians.”  (Bryan, supra, 426 U.S. at 392 (internal 

quotation marks omitted;  emphasis added) quoting Alaska Pacific Fisheries 

v. United States (1918) 248 U.S. 78, 89;  Bracker, supra, 448 U.S. at 143-

144, (“[a]mbiguities in federal law have been construed generously in order 

to comport with . . . traditional notions of [tribal] sovereignty and with the 

federal policy encouraging tribal independence.”);  Martinez, supra, 436 

U.S. at 59-60 (federal statute should not be interpreted to interfere with  

“tribal autonomy and self-government . . . in the absence of clear indications 

of legislative intent.”);  Northern Cheyenne Tribe v. Hollowbreast (1976) 

425 U.S. 649, 655 n.7 (quoting the canon in obiter dicta);  Antoine v. 

Washington (1974) 420 U.S. 194, 199-200;  Carpenter v. Shaw (1930) 280 

U.S. 363, 367 (observing that “doubtful expressions are to be resolved in 

favor of [the Indians].”);  Choate v. Trapp (1912) 224 U. S. 665, 675.   

Chief Justice Marshall articulated the first Indian canon of construction 

in his landmark 1832 opinion in Worcester v Georgia (1832).  (31 U.S. (6 

Pet.) 515, 551-552 (construing a protective provision in an Indian treaty in 

favor of the tribe) (“Worcester”).) The U.S. Supreme Court has described the 

Indian canon as “rooted in the unique trust relationship between the United 

States and the Indians.”  (County of Oneida v. Oneida Indian Nation (1985) 

470 U.S. 226, 247 (1985) (“Oneida”).)  The canons do not simply address a 

perceived inequality in bargaining power between tribes and state 

governments, but reflect broadly accepted interpretive principles.  Their 
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relevance does “not turn on the ebb and flow of judicial solicitude for 

powerless minorities.” (Cohen’s Handbook, supra, § 2.02[2], at p. 118.)  

Instead, Indian law canons “have quasi-constitutional status; they provide an 

interpretive methodology for protecting fundamental constitutive, structural 

values against all but explicit congressional derogation.” (Ibid, at 118-19.) 

Second, the inherent ambiguity in classifying the challenged State 

tobacco law under Public Law to 280 as regulatory or prohibitory should be 

resolved in favor of the Wiyot Tribe and Appellant by denying the state 

criminal jurisdiction under Public Law 280.  As the U.S. Supreme Court 

reasoned in Yakima, when a court is “faced with . . . two possible 

constructions, [the] choice between them must be dictated by a principle 

deeply rooted in this Court’s Indian jurisprudence:  ‘[S]tatutes are to be 

construed liberally in favor of the Indians, with ambiguous provisions 

interpreted to their benefit.’”  (County of Yakima v. Confederated Tribes and 

Bands of the Yakima Indian Nation (1992) 502 U.S. 251, 269 (“Yakima”);  

Montana v. Blackfeet Tribe (1985) 471 U.S. 759, 766.)  The “two possible 

constructions” this Court faces here are (1) classifying the challenged the 

Directory Act and Fire Safety Act under Public Law 280 as 

“criminal/prohibitory” or (2) classifying it as “civil/regulatory.”  The 

Cabazon tests provide no definitive guidance whatsoever.  Extreme 

ambiguity is inherent and unavoidable.  As controlling precedent and 

Cohen’s Handbook both suggest, “when it is unclear whether the state laws 
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are regulatory or prohibitory, courts should follow the [Indian] canons of 

construction and deny the state jurisdiction under Public Law 280.”  

(Cohen’s Handbook, supra, § 6.04[3][b][ii], p. 545.)  Therefore, given the 

extreme ambiguity in applying the Cabazon criteria to the state statutes in 

this case, this Court should find that the state laws upon which all three of 

Respondent’s claims based are all “civil/regulatory” in nature for purposes 

of Public Law 280 with the result that the Superior Court does not have 

subject matter jurisdiction to entertain any of those claims under 18 U.S.C. § 

1162 as if they were actually based on state criminal laws.   

III. SUPPLEMENTAL QUESTION 3 

If this court concludes that the Superior Court had subject matter 
jurisdiction to proceed with any of the claims in this case, must we 
address the question, suggested but not resolved in Washington v. 
Confederated Tribes of Colville Indian Reservation (1980) 447 U.S. 
134, whether Respondent’s power “to enter onto the reservation 
[and] seize stocks of cigarettes which are intended for sale to 
nonmembers” presents a risk of infringement to Indian 
sovereignty? 

A. This Court should address the issue of whether Respondent’s 
power to enter the reservation and seize cigarette stocks 
presents a risk of infringement to Indian sovereignty because 
it raises a question of great public import that transcends the 
concerns of the parties. 

 
Assuming that the Superior Court has subject matter jurisdiction over 

any of the claims in this case, this Court should address the issue left 

unresolved in Colville, whether Respondent’s power “to enter onto the 

reservation [and] seize stocks of cigarettes which are intended for sale to 
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nonmembers” would present a risk of infringement to Indian sovereignty 

pursuant to this Court’s inherent authority to decide a pending question even 

if technically moot as between the parties because it raises a question “of 

great public import” that “transcends the concerns of the particular parties.”  

(In re Stevens (2004) 119 Cal.App.4th 1228, 1232 (review in such 

circumstances appropriate for otherwise moot issue;  interior quotation marks 

omitted) quoting Beilenson v. Superior Court (1996) 44 Cal.App.4th 944, 

949;  In re Garcia (1998) 67 Cal.App.4th 841, 843-844 (addressed moot issue 

because of existence of analogous question in another pending case);  In re 

William M. (1970) 3 Cal.3d 16, 23-25 (1970) (holding “questions [of general 

public concern] do not become moot by reason of the fact that the ensuing 

judgment may no longer be binding upon a party to the action.”)) 

Appellant acknowledges that the seizure issue raised by the Court in the 

third Supplemental Question may seem either moot or not properly before 

the Court for at least four obvious reasons.  First, this specific issue was not 

raised by any of the parties to this appeal.  Second, Appellant has lost her 

tobacco business as a result of this litigation and is no longer engaged in such 

business nor plans to ever return to such business.  Third, Appellant currently 

has no stocks of cigarettes located on the Wiyot reservation.  So, there is 

nothing there to be seized.  Fourth, Respondent’s counsel answered a similar 

question posed by this Court during oral argument by noting (1) “the state 

has never gone onto the reservation to enforce activity” and (2) any seizures 
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the state were to deem necessary for enforcement purposes, should the 

occasion ever arise, could be made off reservation.  (TOA, supra, pp. 29-30.)   

Yet there is one word in the third Supplemental Question that cuts right 

to the heart of this case and saves the question from mootness:  “power.”  The 

Court has asked whether the state’s mere possession of the “power” to seize 

on-reservation cigarette stocks threatens the federally protected right to tribal 

self-government.  The answer is an unequivocal, resounding, “yes.”  It is the 

“power” and putative authority that California claims to regulate the conduct 

of Appellant, while resident on her own reservation licensed to do business 

by her own tribal government, by imposing a vast and and invasive regulatory 

regime governing the her individually owned cigarette business that is the 

gravamen of the infringement of the federally protected tribal right of self-

government.  Whether the manifestation of that on-reservation assertion of 

authority takes the form of an enforcement raid by state police officers or the 

intangible prohibition of a permanent injunction, falsely asserted power and 

authority by the state, not any particular single exemplar, is the real, sustained 

threat to tribal self-government here.  Further, state court enforcement 

proceedings would constitute an integral part of the infringing state tobacco 

regime Respondent seeks to impose on Appellant and the Wiyot Tribe, as 

Appellant has already explained at great length in Section I-B of this brief.  

(See text and authorities cited in section I-B, pp. 8-15;  TOA, pp. 28-29 

(concerning this Court’s question to Respondent during oral argument 
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concerning on-reservation enforcement of the lower court’s injunction.)  In 

addition, MSA Section XVIII(ff) expressly provides that MSA prohibitions 

shall apply in Indian Country.  See n.8, supra, p. 33.  The threat of wrongfully 

asserted power is real and great enough to completely subvert tribal self-

governance.   

B. The same “power” that would provide a pretext for the illegal 
seizure of on-reservation cigarette stocks in violation of the 
right to tribal self-government also serves as the spurious basis 
for the state’s nullification of Wiyot tribal law and subversion 
of federally protected tribal political process. 

 
Both the trial court and this tribunal have paid insufficient attention to 

the devastating ramifications of the California’s comprehensive tobacco 

regulatory regime on the Wiyot Tribe’s federally protected right to self-

government.  This tribunal mistakenly found that “trial court correctly 

concluded that the balance of federal, tribal, and state interests weighs in 

favor of California.”  (Slip op., p. 35.)  In fact, the trial court never engaged 

in any such balancing of federal, tribal and state interests, as it was required 

to do, never made any determination even remotely similar to such a 

balancing of interests and, indeed, expressly eschewed even the need to 

undertake any such balancing as a result of the off-reservation effects of 

Appellant’s on-reservation business operations.   (CT, p. 001371, ¶ 25.) 

What the trial court actually held on the issue of the infringement of the 

Wiyot Tribe’s federally protected right to self-government was the 

following:  “Where, as here, an Indian’s cigarette business extends beyond 
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the boundaries of her reservation, the state may enforce its cigarette laws 

without weighing the federal, state, and tribal interests at stake.” (Ibid.)  This 

is reversible error.   

Instead of actually balancing the federal, tribal and state interests, as 

required by Bracker, the trial court applied a procrustean litmus test based 

on off-reservation “contacts,” which, in its erroneous estimation, ipso facto, 

without further inquiry, (1) conferred adjudicative subject matter 

jurisdiction, as if it had discovered the “minimum contacts” necessary to 

assert long-arm jurisdiction under state law, and (2) established that the state 

assertion of civil regulatory jurisdiction was lawful irrespective of its impact 

on the federally protected right of tribal self-government.  (CT, pp. 001370-

71, ¶ 25;   Bracker, supra, 448 U.S. at 142-145.)   

Neither the trial court nor this tribunal has undertaken any serious, 

sustained examination of the adverse effects of the imposition of state 

legislative and adjudicative jurisdiction over Appellant on the Wiyot Tribe’s 

federally protected right of self-government.  Nor has either court 

realistically confronted the nullification of Wiyot tribal law and policy that 

took place when the state and the trial court decided California law, 

independent of Public Law 280 and unaided by any enabling federal 

delegation of authority, preempted all tribal business and tobacco 

regulations.  Although off-reservation effects concededly exist, so too does 

sweeping on-reservation nullification of Wiyot tribal laws and policies, 
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thereby subverting the authority of tribal self-government to an extent far in 

excess of the “minimal burdens” permitted by U.S. Supreme Court 

precedent.  (Hicks, supra, 533 U.S. at 362 quoting Colville, supra, 447 U.S. 

at 151.)   

The U.S. Supreme Court has never held that the moment there are off-

reservation effects, the need to balance federal, state and tribal interests 

automatically ceases.  When the State seeks to regulate Indian commerce that 

adversely affects tribal members on their own reservation, the reviewing 

court may not evade the legal necessity of balancing state, federal and tribal 

interests merely because of the presence of some off-reservation “contacts,” 

as the trial court put it, especially where, as here, the right to tribal self-

government is directly infringed by invasive state regulation.  (CT, p. 

001371, ¶ 25.)  

This court has also erroneously conflated two independent tests 

required by U.S. Supreme Court precedent to evaluate the legality of every 

assertion of state regulatory authority over Indian reservation and tribal 

members.  The Bracker court identified “two independent but related barriers 

to the assertion of state regulatory authority over tribal reservations and 

members.  First, the exercise of such authority may be preempted by federal 

law. . . .  Second, it may unlawfully infringe ‘on the right of reservation 

Indians to make their own laws and be ruled by them.’  Williams v. Lee, 358 

U.S. 217, 220 (1959) [Williams] . . . .  The two barriers are independent 
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because either, standing alone, can be a sufficient basis for holding state law 

inapplicable to activity undertaken on the reservation or by tribal members.”  

(Bracker, supra, 448 U.S. at pp. 142-143.)   

This court, however, failed to treat these two tests as independent, but 

instead expressly treated the right of tribal self-government as a subsidiary, 

dependent component of the federal “Indian preemption” test.  (Slip op., p. 

36 (emphasis added).)  In the foregoing quotation and subsequent discussion 

of the misstated, conflated preemption standard, the court incorrectly treats 

“the issue of possible infringement of tribal self-government” as a derivative 

prong of its “Indian preemption” analysis, rather than a stand-alone test that 

must be robustly applied to determine whether the state regulatory regime 

imposed on Appellant has impermissibly impaired the right of tribal self-

government.  (Ibid.)   

The unavoidable legal and practical effect of the coercive imposition of 

the Directory Act and the Fire Safety Act on Appellant’s on-reservation, 

tribally authorized business is the overt nullification of tribal law by 

operation of state law.  That nullification stems from the same illegitimate 

“power” on which would depend any future hypothetical seizure of on-

reservation cigarette stocks.  If by invoking such a hypothetical seizure, this 

Court will at last squarely address the grievous injury that California’s 

invasive civil regulatory regime has caused the Wiyot Tribe’s federally 
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protected right of self-government, Appellant welcomes this Court’s scrutiny 

of that long neglected but vitally important issue. 

CONCLUSION 

This Court has given each to Respondent and Appellant half a loaf, yet 

while such a gift might at first seem better than none, the bread bestowed 

may prove exceedingly difficult to digest by both recipients.  In its September 

25, 2018 decision, the Court has given Appellant half a victory by dismissing 

the UCL and Tax Stamp Act claims on the mistaken grounds that the Court 

lacks adjudicatory jurisdiction to hear them because it believes that Public 

Law 280 has somehow affirmatively prohibited all assertions of jurisdiction 

by state courts over state civil regulatory claims, even those brought 

independent of Public Law 280.  Appellant has thus been put in the untenable 

position of defending in any future appeal the indefensible proposition that 

California courts have absolutely no inherent civil adjudicatory jurisdiction, 

independent of Public Law 280 or any other federal statute, over the on-

reservation conduct of tribal members where their conduct has off-

reservation effects.   

Respondent, on the other hand, has been given an almost equally 

unpalatable half of a victory.  The Court has served Respondent the 

inscrutable Cabazon tests in an effort to save at least half of the state’s case 

from the inexorable illogic of its erroneous jurisdictional analysis.  

Respondent must now defend the state’s claims under the Directory Act and 
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the Fire Safety Act as being “criminal/prohibitory” in nature and, therefore, 

enforceable against Appellant under the federal delegation of criminal 

jurisdiction to California under Public Law 280, a position Respondent has 

never previously argued was the jurisdictional basis of its claims in this 

litigation.  Respondent has, thus, been placed in the unenviable position of 

trying to defend the proverbial distinction without a difference. 

Of course, what is missing from this compelled communion of broken 

bread is a true appreciation of the deep relevance of right of tribal self-

government as the manna capable of satisfying every true appetite for justice.  

The trial court expressly eschewed its mandatory duty to evaluate the effect 

of the state laws at issue here on the right of tribal self-government and this 

tribunal gave similar short shrift to the very same issue with the procrustean 

solution of declaring it “not implicated” because it imagined that all 

enforcement would occur off-reservation.  What both courts have failed to 

appreciate is that both state and tribal law occupy the same field in this case 

and apply to the same conduct, but with irreconcilably inconsistent rules.  

Federal law gives no special advantage to state law when the state acts 

pursuant to independent authority unaided by any federal delegation.  In fact, 

when asserting jurisdiction outside of Public Law 280 and unaided by other 

federal statute, the state may impose only “minimal burdens” on the right of 

tribal self-government.  When the trial court failed to assess the extent of the 

burden that state law imposed on the tribal government, it committed 
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reversal error which was compounded by this Court’s failure to accurately 

recount that glaring omission and its own neglect of the very same mandatory 

consideration in its initial opinion.   

What once was half a loaf can become whole if only this Court, in 

exercise of its adjudicatory jurisdiction over the civil regulatory claims 

brought outside Public Law 280 here on appeal, were to summarily dismiss 

them all as infringing the Wiyot Tribe’s federally protected right of self-

government.   

Dated:  November 15, 2018 

Respectfully submitted, 

 
Dario Navarro 
Attorney for Appellant 
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