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JURISDICTION 

 The district court asserted jurisdiction over this criminal case under 18 U.S.C. 

§§ 1153 and 3231. See United States v. Antelope, 430 U.S. 641 (1977). After this 

Court vacated Derrick Jim’s original sentence on appeal and remanded this case back 

to the district court for resentencing, the district court sentenced Derrick Jim to life 

in prison. Although the sentencing hearing was held on March 21, 2017, the court 

did not enter judgment until September 24, 2018. Vol. 1 at 74.1 Mr. Jim filed a timely 

notice of appeal on September 28, 2018. Vol. 1 at 81. This Court has jurisdiction 

under 18 U.S.C. § 1291. 

ISSUES PRESENTED 

I. Whether Derrick Jim’s life sentence – where he had pre-
viously been sentenced only to 360 months – is substan-
tively unreasonable because the district court abused its 
discretion in weighing the 3553(a) sentencing factors, 
overemphasizing the new guideline recommendation to 
the near exclusion of all other considerations, and other-
wise employed improper methodology. 

II. Whether this Court should instruct the district court to 
strike from its written judgment a special condition of su-
pervision that it did not impose during its oral ruling, and 
specifically stated would not be imposed. 

                                           

1 Record citations are to volume number and the page number in the bottom, 
right-hand corner of the page. 

Appellate Case: 18-2144     Document: 010110156521     Date Filed: 04/18/2019     Page: 11     



 2  

III. (Preserving for review: Mr. Jim’s conviction should be va-
cated, because the racial classification created by Major 
Crimes Act renders the statute unconstitutional.) 

 

STATEMENT OF CASE 

I. Procedural history. 

This is an appeal of a resentencing, after this Court vacated Derrick Jim’s 

original 360-month sentence because of a legal error calculating the applicable 

guidelines. At resentencing, the district court dramatically increased Mr. Jim’s sen-

tence to life, without the possibility of parole, based solely on the increase to the 

guidelines, not on any new facts. 

a. The original proceedings. 

At jury trial, Derrick Jim was convicted of two counts of aggravated sexual 

abuse against a single adult victim on the night of August 13, 2010. PSR at 4.2 The 

government’s evidence at trial was that Mr. Jim raped his victim vaginally and anally 

during a single incident at a party at the victim’s house, at which everyone had been 

consuming significant amounts of alcohol. Id. at 4-5. The victim testified that she 

                                           

2 Undersigned counsel will file a motion to supplement the record with the 
original Presentence Report (PSR) from 2012, which is not filed on the public docket 
but is in possession of the district court, and had been included in the record on Mr. 
Jim’s first appeal. 
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suffered serious short-term pain and some physical injuries that healed fully, along 

with psychological injury that is ongoing. Id. at 10. 

The assault allegation was made almost immediately, and Mr. Jim was ar-

rested shortly thereafter, on August 30, 2010. PSR at 1. He was released the follow-

ing day, with pretrial supervision. Id. Although he was fully compliant with the con-

ditions of his release, he was detained at a change of plea hearing on February 8, 

2011. Id. at 3; Doc. 26.3 

After firing his attorney, Mr. Jim was allowed to withdraw his guilty plea, in 

part because of his prior statements that he had misunderstood the purpose of his 

plea agreement: he believed that he was agreeing to a sentencing range that could be 

imposed after trial, not that he was waiving his right to a jury trial. Doc. 53 at 19.4 

But his admissions in the written plea agreement and at the change of plea hearing 

were used against him at trial. Jim, 786 F.3d at 808-09. Mr. Jim was convicted of 

both counts of aggravated sexual abuse that had been charged in his superseding 

indictment. Vol. 1 at 74.  

                                           

3 Undersigned counsel will file a motion to supplement the record with Doc-
ument 26 from the district court docket, which is the minutes from Mr. Jim’s change 
of plea hearing on February 8, 2011. 

4 Undersigned counsel will file a motion to supplement the record with Doc-
ument 53 from the district court docket, which is the Memorandum Opinion and 
Order permitting Mr. Jim to withdraw his guilty plea. 
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Before Mr. Jim’s sentencing hearing, the government objected to Probation’s 

guidelines calculations. Probation included a four-level enhancement for the use of 

force, based on the victim’s testimony about being overcome physically. PSR at 12. 

It included a four-level enhancement for abduction, based on the victim’s testimony 

that Mr. Jim had dragged her across her house. Id. It included a two-level enhance-

ment, arguing that the defendant knew or should have known that the victim was 

vulnerable due to her severe intoxication. Id. at 12-13. And it included a two-level 

obstruction of justice enhancement, after concluding that Mr. Jim’s trial testimony – 

that any sex act was consensual – was false. Id. at 13.  

However, Probation had not applied the serious bodily injury enhancement 

from U.S.S.G. § 2A3.1(b)(4)(B), and the government believed that the two-level 

enhancement should apply. Doc. 176 at 3-4.5 The district court determined that it 

could only apply the enhancement based on “[c]onduct which was intended to force 

the victim to submit to a criminal sexual act,” and not on “injuries directly related to 

the sexual contact.” Id. at 11-12. The court did not believe that “injuries to [the vic-

tim’s] head” and “bruises to her arms, legs, and back” were sufficient to support a 

serious bodily injury enhancement. Id. at 19.  

                                           

5 Undersigned counsel will file a motion to supplement the record with Doc-
ument 176 from the district court docket, which is the transcript of his original 2012 
sentencing hearing. 
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Although it denied the enhancement, the district court did consider the full 

scope of what it called the victim’s “severe injuries” when it decided to sentence Mr. 

Jim to the bottom of the applicable guideline range. Doc. 176 at 54. It explained that, 

based on “the doctor’s testimony” regarding the victim’s pain level, the court’s “own 

experiences from these cases,” and the “lacerations to the vaginal area,” the assaults 

Mr. Jim had been convicted of constituted “a particularly brutal and hard rape[6] for 

the victim.” Id. at 53.  

Even with these findings, the court explained, the evidence showed that the 

rape “seems to fit within the rapes that we see. They’re all very bad and have differ-

ent circumstances,” but this one “fits the profile for a sentence at the low end of the 

guideline range.” Doc. 176 at 55-56. The district court rejected the government’s 

request for a within-guidelines life sentence, instead committing Mr. Jim to prison 

to serve 360 months on each count, concurrently. Id. at 52, 57. 

Mr. Jim appealed. On appeal, he argued that his plea-related admissions 

should not have been used against him at trial. Jim, 786 F.3d at 804. The government 

cross appealed. It argued that the district court had committed legal error with its 

                                           

6 Although he was convicted of two counts of aggravated sexual abuse, they 
were part of a single transaction, against a single victim. The counts group under the 
guidelines. Both the district court and Mr. Jim refer to the event in the singular. 

Appellate Case: 18-2144     Document: 010110156521     Date Filed: 04/18/2019     Page: 15     



 6  

narrow interpretation of the serious bodily injury enhancement. Id. This Court re-

jected Mr. Jim’s appeal, finding no error in the district court’s ruling that Mr. Jim 

knowingly and voluntarily entered his guilty plea, including the Rule 410 waiver. 

Id. at 812-13. And this Court agreed with the government’s interpretation of the se-

rious bodily injury enhancement – that it does include injury caused by the sexual 

assault itself. Id. at 813-16. The Court vacated Mr. Jim’s 360-month sentences and 

remanded for resentencing, “after considering whether to apply” the serious bodily 

injury enhancement. Id. at 817. 

b. The resentencing. 

On remand, the district court concluded that the serious bodily injury enhance-

ment did, in fact, apply. Vol. 3 at 54-55. Because of the enhancement, Mr. Jim’s 

guideline recommendation went up from a range of 360 months to life, to a singular 

recommendation of life. Id. at 55. The district court sentenced Mr. Jim to life in 

prison. Id. at 99. 

The district court’s justification for its drastic increase of Mr. Jim’s sentence 

is discussed in more detail in the argument section below and is the focus of this 

appeal. The discussion here centers around the arguments made and evidence intro-

duced by the parties. 
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The government once again asked for a life sentence. Vol. 3 at 85. It presented 

no new evidence in support, relying instead on the arguments that it had made pre-

viously, along with this Court’s new instructions about when to apply the serious 

bodily injury sentencing enhancement. Id. at 84-86.  

Mr. Jim did not spend much time contesting the application of the serious 

bodily injury enhancement. Vol. 3 at 45-46. Instead, the defense focused on what it 

saw as the remedying of serious deficiencies of prior defense counsel. See, e.g., id. 

at 63. The defense hired a clinical and forensic psychologist, Susan Cave, to prepare 

a report and testify at the sentencing hearing about the attributes of Mr. Jim that 

caused him to repudiate what was a “reasonable plea” that contemplated a sentence 

of 151-188 months, and led him to a place where the government was asking for life 

in prison. See Vol. 3 at 28-41, 66-67; Doc. 220.7 This new psychological evidence 

was not intended to stand alone, but rather to explain what had happened, and 

thereby support an argument that Mr. Jim should not be so severely punished for 

withdrawing from the plea and going to trial. Vol. 3 at 72. 

Dr. Cave’s report provided something of a social history of Mr. Jim. That is 

discussed in the next section. It also discussed the cultural and cognitive limitations 

                                           

7 Undersigned counsel will file a motion to supplement the record with Doc-
ument 220 from the district court docket, which is hidden from public view. It is the 
sealed forensic evaluation report of Dr. Cave. 
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that led Mr. Jim to misunderstand the plea agreement, which started him down the 

slippery slope to trial. Mr. Jim has some mild memory impairment from two child-

hood head injuries that caused him to lose consciousness and left visible scarring. 

Doc. 220 at 3-4, 8. He also has deficiencies in language comprehension, which, in 

combination with his slightly better “motoric skills . . . predispose[] him to behave 

in an impulsive manner and limit[] his ability to use language and words as a coping 

skill.” Id. at 7. His limited language skills interact poorly with his naïveté as to the 

dominant American culture, and he presents “with what is known as ‘an acquiescent 

set,’ meaning that he generally agrees with authority figures, especially if he is con-

fused.” Id. at 8. As Dr. Cave testified during the resentencing hearing, “As his attor-

ney, you might tell him something five times, and he will have a limited comprehen-

sion of what you have told him. He doesn’t grasp complex abstract concepts. . . . I’m 

certain he can’t understand [the legal material generated on this case].” Vol. 3 at 33. 

The defense used this report and Dr. Cave’s testimony to explain to the court 

what “makes this case . . . truly tragic.” Vol. 1 at 33. The case “should have been 

resolved without his current exposure to lifetime imprisonment.” Id. Although the 

parties discussed the Rule 410 waiver in court, “Mr. Jim was hapless to understand 

the implications without explanation off the record.” Id. at 34. But for Mr. Jim’s 

“comprehension issues and difficulty in understanding his circumstances,” the case 

“would have almost certainly resulted in a non-trial resolution where his sentence 
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would be less than half the time he is facing.” Id. at 35. The defense did not ask the 

court to impose a sentence from the range in the plea agreement, however. Instead, 

it asked for a much more modest variance of “at least four points.” Id.; see also Vol. 

3 at 62.8 A four-point variance, from offense level 44 to offense level 40, would have 

resulted in a sentencing range of 324 to 405 months. 

The district court viewed Dr. Cave’s testimony about Mr. Jim’s deficiencies 

as putting “downward pressure” on Mr. Jim’s sentence. Vol. 3 at 96-97. It later made 

the same downward-pressure finding regarding both “the sad procedure in this case 

– where Jim withdrew his plea agreement while suffering under all these mental 

health problems,” and “the guilty plea/colloquy and withdrawal of the plea.” Vol. 1 

at 70-71; but see vol. 3 at 97 (stating that the decisions in the case were “largely . . . 

driven by Mr. Jim,” and therefore do not put downward pressure on his sentence). 

The court itself spent a good deal of the hearing discussing what had changed 

and what had not changed since the original sentencing hearing.  

The aggravating facts, for example, had not changed. The court acknowledged 

at the resentencing hearing that, although it had denied the serious bodily injury en-

hancement at the original sentencing, it had at the time explicitly recognized “that 

                                           

8 Mr. Jim simultaneously requested a four-point downward departure, vol. 3 
at 64, which the court denied, vol 3 at 78. Mr. Jim is not challenging this ruling. 
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[the victim’s] injuries were serious”; that she “suffered extreme emotional and phys-

ical pain”; and that the rape was “particularly brutal.” Vol. 3 at 91-93.  

The analysis relating to the purposes of sentencing set out in 18 U.S.C. § 

3553(a)(2) had not changed either. Before, the purposes of sentencing had been met 

by a 360-month sentence. Vol. 3 at 94-95. At the resentencing, the court explained 

that they continued to be met by both the defense’s requested sentence (324 to 405 

months) and by the government’s (life):  

We certainly want a sentence that promotes respect for the law, that 
provides just punishment, that affords adequate deterrence. But I think 
any sort of sentence that we’re talking about on the specific or general 
level is going to provide those.  

Vol. 3 at 97 (emphasis added).9 

The only relevant consideration that actually changed was the recommended 

guideline sentence: “Now, the guideline range has shifted upward, to a point where 

it’s not a range; it is a recommendation.” Vol. 3 at 93. The court followed this new 

recommendation, sentencing Mr. Jim to two concurrent terms of life. Vol. 3 at 99. 

                                           

9 Later in the sentencing hearing, and again in a Memorandum Opinion and 
Order regarding the sentencing that was issued almost 18 months later, the district 
court attempted to walk this statement back. See vol. 3 at 98; vol. 2 at 40-71. 
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Although Mr. Jim’s lifetime sentence came without the possibility of parole, 

the court imposed a term of supervised release and a number of conditions. The de-

fense objected to the imposition of a condition prohibiting contact with people under 

the age of 18, “since that does not seem to be a factor either in his history or in the 

offense conduct.” Vol. 3 at 106. The district court agreed to “take it out. I just don’t 

think it’s going to be a relevant factor by the time he gets out.” Id. However, the 

condition was later included in the written judgment. Vol. 1 at 78. 

II. Mr. Jim’s personal history. 

The defense did not much discuss Mr. Jim’s personal history and characteris-

tics during the sentencing hearings themselves. But the sentencing materials that the 

defense submitted, along with the Presentence Report, create a solid record support-

ing the court’s statement at the first sentencing hearing that “it’s troubling to put a 

man in jail at a time when he helps a family and seems to be a good family man and, 

outside of the drinking problems, seems to be fairly responsible.” Doc. 176 at 54. 

Derrick Jim grew up with his mother, aunt, and uncle, in Red Valley, Arizona. 

PSR at 16; Doc. 220 at 3. The Red Valley Chapter of the Navajo Nation has a pop-

ulation of approximately 1,400, living on over 200,000 acres of land. See Cindy 

Yurth, “Birthplace of RECA: The widows of Red Valley pressed for uranium jus-

tice,” Navajo Times (Jan. 16, 2014), at https://navajotimes.com/news/chap-

ters/011614redvalley.php. Although Mr. Jim graduated from high school, the school 
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he attended was one of the most underachieving high schools in the entire country. 

Vol. 1 at 31. After graduating from high school in 2000, he attended Dine College 

for several years. PSR at 19.  

After leaving Dine College without a degree, due to financial and transporta-

tion difficulties, Doc. 151 at 10,10 Mr. Jim was consistently employed for the next 

seven years, until shortly before his arrest in this case. He worked briefly as a field 

operator for Mountain States Incorporated in Red Valley. PSR at 19. In 2004, he 

began working at Aztec Well Services on drilling rigs. Id.; Doc. 220 at 3. By the 

time he left Aztec in February 2010, he was a foreman earning $25 per hour and 

traveling to Wyoming every other week for work. Id. at 19. During the years he 

worked for Aztec, only about 37% of Navajo adults over the age of 16 who lived on 

the reservation or neighboring trust land were employed. Ariz. Rural Policy Inst. et 

al., Demographic Analysis of the Navajo Nation Using 2010 Census and 2010 Amer-

ican Community Survey Estimates 60, at https://gotr.azgovernor.gov/sites/de-

fault/files/navajo_nation_0.pdf (providing estimated employment statistics for 

2006-2010).  

                                           

10 Undersigned counsel will file a motion to supplement the record with Doc-
ument 151 from the district court docket, Mr. Jim’s Sentencing Memorandum and 
Objections and Comments to the Presentence Report from the 2012 sentencing. 
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After his arrest and release on conditions the following day, Mr. Jim again 

began to work. PSR at 19. He was living at La Pasada, a halfway house in Albuquer-

que. Id. at 1. He participated in substance abuse counseling at New Awakenings on 

a weekly basis, and attended Alcoholics Anonymous (AA) meetings at La Pasada. 

Id. at 18. He got a job at an Octopus Car Wash. Id. He remained employed and in 

full compliance with his conditions of release until he was taken into custody at his 

change of plea hearing in February 2011. Id. at 3; Doc. 26. 

When he worked, Mr. Jim provided significant financial support to his unem-

ployed mother and retired uncle. PSR at 22; Doc. 220 at 3. He was making truck 

payments for his mother and uncle ($900/month), paying his mother’s vehicle insur-

ance ($60/month), paying rent to his uncle ($200/month), and paying significant util-

ity and grocery bills for his family ($800/month). PSR at 19. Although he maintained 

a high credit card balance, he was not delinquent on any payments. Id. 

 Mr. Jim was 27 years old when he was accused of the offenses charged in this 

case. His only prior arrests were for DWIs in 2003 and 2004, just before and just 

after he began his six-year career at Aztec Well Services. See PSR at 14-15. Both 

convictions were in the Aztec Magistrate Court in New Mexico. Id. His first convic-

tion was uncounseled, and involved driving with a BAC of only .07 or .06. Id. at 14. 

He completed probation around the time that he picked up his second set of charges, 
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which involved driving with a BAC of .08 or .09 with two juveniles in the car. Id. at 

14-15. (At the time, Mr. Jim himself was only 22 years old.) 

 After his second arrest, Mr. Jim pleaded guilty to a DWI second and partici-

pated in a 28-day in-patient substance abuse treatment program as part of his sen-

tence. PSR at 14-15; Doc. 145 at 112.11 He completed a year of counseling and AA 

meetings. Doc. 220 at 4. He successfully completed probation on time. PSR at 14-

15. He remained completely sober for three years. Doc. 220 at 4. 

 Mr. Jim was not accused of a crime again until this case arose in August 2010. 

Aside from this case, he has never been accused of assault or sexual misconduct. 

There is no evidence that he has ever been violent on any other occasion, or with any 

other person, whether sober or otherwise. There is no evidence that he ever again 

drove while intoxicated after his second arrest in 2004. 

SUMMARY OF ARGUMENT 

The district court overemphasized the guidelines in this case, to the near-ex-

clusion of the other 3553(a) sentencing factors, when it sentenced Mr. Jim to life in 

prison. It did so after having rejected the government’s request for a within-guide-

lines life sentence in 2012, when it sentenced Mr. Jim to 360 months. The court 

                                           

11 Undersigned counsel will file a motion to supplement the record with Doc-
ument 145 from the district court docket, which is the transcript from one day of Mr. 
Jim’s trial (February 22, 2012). 
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considered the very same facts that it had explicitly found inadequate to support a 

sentence above the bottom of the 360-to-life guideline range at the original sentenc-

ing. At the resentencing hearing, the court explained that the purposes of sentencing 

set out in Section 3553(a)(2), which form the basis of the parsimony principle, would 

be met by the 324- to 405-month sentence requested by the defense. But because the 

court’s guidelines calculation had changed, and for that sole reason, the court resen-

tenced Mr. Jim to die in prison. The district court “placed inadequate weight on the 

factors required by Congress.” United States v. Walker, 844 F.3d 1253, 1255 (10th 

Cir. 2017). “Under those factors, the sentence was substantively unreasonable.” Id. 

The court also made other errors that contribute to the substantive unreasona-

bleness of Mr. Jim’s life sentence. It placed weight on an erroneous factual determi-

nation about Mr. Jim’s alcohol use and treatment. And, using improper methodol-

ogy, it imposed what was a 300% or even a 500% trial tax. The life sentence should 

be vacated. 

Additionally, this Court should order the district court to strike a special con-

dition of supervision from the written judgment regarding contact with people under 

the age of 18. The court specifically stated that it would not order that special con-

dition of supervision during the resentencing. Its oral pronouncement of judgment 

controls.  
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(Mr. Jim also preserves for later review the argument that his conviction 

should be vacated, because the racial classification created by the Major Crimes Act 

renders the law unconstitutional – whether on its face, or as applied to him.) 

ARGUMENT 

I. Standard of Review 

“Substantive reasonableness focuses on the length of the sentence and re-

quires that sentences be neither too long nor too short.” Walker, 844 F.3d at 1255. 

Substantive reasonableness review “is informed by the district court’s consideration 

of [the § 3553(a)] factors and explanation for its sentence.” Id.  

Section 3553(a) of Title 18 of the U.S. Code requires a sentencing court to 

consider seven different factors when imposing a sentence. These factors are (1) “the 

nature and circumstances of the offense and the history and characteristics of the 

defendant;” (2) the purposes of sentencing, including the need “to reflect the seri-

ousness of the offense, to promote respect for the law, and to provide just punishment 

for the offense;” as well as “to afford adequate deterrence to criminal conduct; . . . 

to protect the public from further crimes of the defendant; and . . . to provide the 

defendant with needed educational or vocational training, medical care, or other cor-

rectional treatment in the most effective manner;” (3) “the kids of sentences availa-

ble;” (4) the “kinds of sentence and the sentencing range established” by the guide-

lines; (5) “any pertinent policy statement” of U.S. Sentencing Commission; (6) “the 

Appellate Case: 18-2144     Document: 010110156521     Date Filed: 04/18/2019     Page: 26     



 17  

need to avoid unwarranted sentence disparities”; and (7) “the need to provide resti-

tution to any victims of the offense.” 

This Court does not reweigh the 3553(a) factors de novo, but it does evaluate 

the “balance struck” by the district court for an abuse of discretion. United States v. 

Sells, 541 F.3d 1227, 1239 (10th Cir. 2008). A substantively unreasonable sentence 

can result from the district court placing “inadequate weight” on factors relevant to 

its sentencing decision. Walker, 844 F.3d at 1255. A substantively unreasonable sen-

tence can also result from “employ[ing] an impermissible methodology or rely[ing] 

on facts that would make the decision out of bounds.” United States v. Barnes, 890 

F.3d 910, 916 (10th Cir. 2018) (citing United States v. DeRusse, 859 F.3d 1232, 

1236 (10th Cir. 2017)). 

This court looks to a district court’s explanation of its sentence when review-

ing the sentence for both procedural and substantive reasonableness, because the 

court’s explanation “serves both procedural and substantive functions.” Barnes, 890 

F.3d at 916-17. In part, “the explanation is the procedural step that shows the 

[3553(a)] factors have been considered.” Id. at 917. And in part, “the content of the 

district court’s explanation is relevant to whether the length of the sentence is sub-

stantively reasonable.” Id. In a substantive reasonableness appeal, such as this one, 

the Court is to “consider the explanation given for the challenged sentence[]” in or-

der to determine whether “the district court abused its discretion in weighing the 

Appellate Case: 18-2144     Document: 010110156521     Date Filed: 04/18/2019     Page: 27     



 18  

§ 3553(a) factors—and thus” whether it imposed a substantively unreasonable sen-

tence. Id.; see also United States v. Jeter, 721 F.3d 746, 756 (6th Cir. 2013) 

(“[C]laims of substantive and procedural reasonableness overlap in that they both 

concern whether the district court properly considered certain § 3553(a) factors.”). 

On appeal, this Court applies a presumption of reasonableness to a within-

guidelines sentence. United States v. Kristl, 437 F.3d 1050, 1054 (10th Cir. 2006) 

(per curiam). Mr. Jim, however, “may rebut” this presumption “by demonstrating 

that the sentence is unreasonable in light of the other sentencing factors laid out in 

§ 3553(a).” Id.  

II. The district court abused its discretion in weighing the 3553(a) sentencing 
factors; it overemphasized the guideline recommendation, to the near ex-
clusion of all other considerations. 

At Mr. Jim’s resentencing, the district court explained in detail why almost 

every 3553(a) factor supported the court’s original 360-month sentence, and contin-

ued to support that sentence after remand. The only factor that truly supported a 

higher sentence at the resentencing hearing was the new guideline recommendation. 

But even that was not really new: The lifetime recommendation had been the ceiling 

of the guideline range at the first sentencing, and the enhancement was based only 

on facts that the court had specifically considered when it rejected the government’s 

request for a life sentence. At the resentencing hearing, the court overemphasized 

the importance of the guidelines, discounting its own explanations as to why the 
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other factors had supported and often continued to support a lower sentence without 

any additional discussion. This was an arbitrary and unjustified elevation of the 

guideline recommendation above all other relevant sentencing factors, and Mr. Jim’s 

resulting life sentence is substantively unreasonable. 

a. The district court explained that the nature and circumstances of the 
offense had supported its previous 360-month sentence, and no new 
facts were presented that could have changed that analysis. 

At resentencing, the district court discussed the nature and circumstances of 

the offense, part of the first 3553(a) factor; but to the extent it considered this factor 

to support a life sentence, it was only as a proxy for the guidelines. The district court 

considered the same evidence regarding the rape at the first and second sentencings, 

and it made the same findings about the circumstances of the offense. At the first 

sentencing, the district court specifically concluded that those facts did not support 

a within-guidelines life sentence previously. At the second sentencing, the district 

court stated that they strongly supported a life sentence. But the only thing that had 

changed was the floor of the guidelines recommendation. In truth, the district court 

discounted this factor in favor of the guidelines. This was part of the court’s arbitrary 

and capricious weighing of the 3553(a) factors, and it led to a substantively unrea-

sonable sentence. 

At Mr. Jim’s first sentencing in 2012, the district court considered all of the 

evidence regarding the crimes of conviction in reaching its sentence. It discussed 
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“the bruises to [the victim’s] arms, legs, and back.” Doc. 176 at 19. It listened to the 

government’s arguments about the “extreme pain” that the victim had been in. Id. at 

47-48. In turn, it found that “Mr. Jim raped twice,” leaving “severe injuries.” Id. at 

54. It found that the victim “suffered extreme emotional and physical pain,” and that 

“the lacerations to the vaginal area did show that this was a particularly brutal and 

hard rape for the victim.” Id. at 53. However, the district court specifically rejected 

the government’s request for a life sentence – not a variance, but rather the top of 

the guideline range that the court had believed applied in the case – in part because 

the circumstances of the offense were not sufficiently “aggravating.” Id. at 55-56. 

The circumstances of the offense, while bad, “fit within the rapes that we see.” Id. 

at 55.12 And so the court “conclude[d] that a sentence of 360 months reflect[ed] ad-

equately the seriousness of the offense.” Id. at 56. 

During the 2017 resentencing, the district court recognized that it had denied 

the serious bodily injury enhancement in 2012, but that nonetheless it had “main-

tained that those injuries were serious” and that the victim “suffered extreme emo-

tional and physical pain.” Vol. 3 at 91. It recognized that it had determined that the 

                                           

12 As discussed below, many other rape charges that go to trial in federal court 
are significantly more heinous, both in their allegations of brutality and because they 
involve years of abuse, multiple victims, child victims, and assailants with prior sex 
assaults. 
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rape was “particularly brutal,” as established by testimony at trial. Id. And it recog-

nized that it had sentenced Mr. Jim to the bottom of the guideline range applicable 

at the time, 360 months, because it had not “believe[d] that the circumstances of this 

case [were] such that the Court should [have] move[d] back in 2012 higher within 

the guideline range.” Id. at 93. That is to say, it had specifically and deliberately 

rejected a within-guidelines life sentence. 

The parties raised no new facts about the crimes of conviction at resentencing, 

and the district court considered no facts that it had not already considered during 

the original sentencing. The only thing that had changed was the guideline recom-

mendation. In 2012, the court had “conclude[d] that a sentence of 360 months re-

flect[ed] adequately the seriousness of the offense.” Doc. 176 at 56. In 2017, though, 

the court somehow found that the very same “brutality” it had considered before 

now “weigh[ed] heavily in favor of a life-time sentence.” Vol. 2 at 71. This was not 

a true weighing of the circumstances of the offense. Rather, the district court used 

this factor as a proxy for the guideline recommendation – the only thing that changed 

between the first and second sentencing hearings.  

b. The district court ignored its own finding that the purposes of sentenc-
ing would be met with a significantly lower sentence. 

At Mr. Jim’s resentencing, the district court also discussed the purposes of 

sentencing, the second 3553(a) factor. Again, the district court explained that this 
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factor had supported its 2012 sentence. Again, it noted that the only changed cir-

cumstance possibly relevant to this factor was the change to the guidelines. It even 

declared that this factor continued to support a sentence as low as 360 months (if not 

lower). Although the court also made statements that this factor required a life sen-

tence, it never addressed its original findings or explained why they changed – other 

than the fact that the floor of the guidelines recommendation had changed. To the 

extent that the district court found that this factor supported a life sentence at all, it 

did so by using this factor as a proxy for the guidelines. This factor, and the district 

court’s findings about it, both rebut any presumption that a life sentence was reason-

able, and demonstrate that it was in substantively unreasonable. 

At the original 2012 sentencing, the district court discussed the purposes of 

sentencing at length. The district court explained that a 360-month sentence is “long 

enough to promote respect for the law” and “provides a more just punishment 

than . . . the lifetime sentence” requested by the government. Doc. 176 at 56. The 

sentence would “afford adequate deterrence both at a specific level for Mr. Jim and 

also to the public at large.” Id. It was a “lengthy sentence” that would “protect the 

public.” Id. With regard to both specific deterrence and the safety of the community, 

the court explained that “Mr. Jim’s going to be in his upper fifties when he’s re-

leased, and so I think the desire for this sort of criminal activity may be greatly re-

duced.” Id. Moreover, a term of supervised release would “effectively provide the 
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defendant with some needed education and training and care to avoid this criminal 

conduct from occurring in the future and also to assist him with his alcohol problem, 

which has been largely one of the causes of his criminal history.” Id. at 56-57. 

At the 2017 sentencing hearing, the district court recalled its 2012 finding that 

a 360-month sentence “reflected the seriousness of the offense and promoted respect 

for the law,” “was a more just punishment than . . . a lifetime sentence,” and “af-

forded adequate deterrence at a specific and general level.” Vol. 3 at 94. It reaffirmed 

that Mr. Jim would “be in his late 50s when he would be released under the 360-

month sentence, and at that point he would be less likely to reoffend.” Id. It recalled 

its finding that a 360-month “sentence was adequate to protect the public,” and that 

“some of the requirements that the Court could impose as a part of supervised re-

lease” would help with Mr. Jim’s rehabilitation needs. Id. at 94-95. 

Remarkably, the court explained during the sentencing hearing itself that it 

continued to believe that “any sort of sentence that we’re talking about” – all the 

way down to Mr. Jim’s requested 4-level variance, which would have taken the court 

down to a range of 324 to 405 months – would “promote[] respect for the law,” 

provide “just punishment,” and “afford adequate deterrence” on both the “specific 
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and general level.” Id.;13 but see id. at 98 (making contradictory statement without 

any explanation or justification). This statement rebuts any presumption that a life 

sentence was substantively reasonable in this case. 

In its written Memorandum Opinion and Order explaining its sentence, issued 

nearly 18 months after the sentencing hearing, the court stated that its findings re-

garding the brutality of the rape, and that Mr. Jim lied about what happened and 

refused to accept responsibility – identical in all respects to it findings in 2012 – “do 

not counsel for a variance” under this factor. Vol. 2 at 71-72; see also id. at 41. The 

court recognized that the only change was the new guideline range. See id. at 72 

(“The Court concluded in 2012, when it first sentenced Jim, that a Guideline sen-

tence was needed. The Court again concludes that a Guideline sentence is needed.”). 

The court made no effort to explain how those very same facts could have counseled 

in favor of a 360-month sentence under this factor (rather than under the separate 

                                           

13 The court’s exact words were: 

We certainly want a sentence that promotes respect for the law, that 
provides just punishment, that affords adequate deterrence. But I think 
any sort of sentence that we’re talking about on the specific or general 
level is going to provide those. 

Id. at 97. 
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guideline factor) before, but no longer did, particularly given the fact that a life sen-

tence would have been a within-guidelines sentence in 2012. The court completely 

ignored its own findings during both the sentencing and resentencing hearings that 

it could satisfactorily protect the public, and provide specific and general deterrence, 

by confining Mr. Jim until his late 50s. It ignored its determination at both hearings 

that it could provide needed rehabilitation through supervised release conditions. 

And it never even tried to explain or undermine its conclusion during the 2017 sen-

tencing hearing that “any sort of sentence that we’re talking about here,” including 

a range as low as 324 to 405 months, would accomplish these goals of sentencing. 

The second sentencing factor – about the purposes of sentencing – is arguably 

the most important 3553(a) factor. This is because of the parsimony principal, which 

holds “that the sentence [must] be ‘sufficient, but not greater than necessary, to com-

ply with the purposes’ of criminal punishment, as expressed” in this factor. United 

States v. Martinez-Barragan, 545 F.3d 894, 904 (10th Cir. 2008). The district court 

did not give sufficient weight to this factor and to its own findings regarding this 

factor, made during both sentencing hearings. Rather, this factor and the court’s find-

ings rebut any presumption that a life sentence would be reasonable in this case and 

help demonstrate that, in fact, it was not. 
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c. The court should not have used the guidelines as a proxy for the need 
to avoid unwarranted disparities, given the rarity of aggravated sexual 
assault trials in general, and given that no facts had changed since the 
initial sentencing. 

At the original sentencing, the district court found that a within-guidelines 

sentence “avoided unwarranted sentencing disparities among defendants with simi-

lar records who have been found guilty of similar conduct,” as required by Section 

3553(a)(6). Vol. 3 at 94. At the resentencing, the district court explained that the 

“situation has changed now because that factor weighs in favor of a guideline sen-

tence.” Id. That is to say, the court believed that the guidelines always serve as a 

proxy for this factor. But they do not, and they did not in this case. 

The Sentencing Commission considers the need to avoid unwarranted dispar-

ities when setting guidelines ranges. See United States v. Gall, 552 U.S. 38, 54 

(2007). But that does not mean that the unwarranted disparities factor necessarily 

supports a guidelines sentence in every case. And it does not in this type of case. 

That is because of the paucity of federal defendants who go to trial in adult rape 

cases generally, and specifically here because the record regarding the two relevant 

considerations under this factor – Mr. Jim’s record, and Mr. Jim’s conduct – had not 

changed at all since the original sentencing. Comparing this case with other similar 

cases demonstrates that this factor supports a lower sentence and thereby rebuts any 

presumptions that a guidelines sentence was reasonable here. 
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i. Too few aggravated sexual abuse cases go to trial for the guide-
lines to serve as an adequate proxy for this factor. 

According to statistics kept by the U.S. Sentencing Commission, out of 425 

to 650 charges nationally, only 50 to 90 “sexual abuse” cases go to trial each year in 

the federal courts, with zero to two such trials in the District of New Mexico.14  

Although the Commission does not publish statistics about how many aggra-

vates sexual abuse cases against adult victims go to trial, the numbers are clearly 

                                           

14 See, e.g., U.S. Sentencing Comm’n, Statistical Info. Packet: FY 2017, 
D.N.M. 6 Table 3, at https://www.ussc.gov/sites/default/files/pdf/research-and-pub-
lications/federal-sentencing-statistics/state-district-circuit/2017/nm17.pdf (649 con-
victions and 61 trials nationally, 20 convictions and one trial in New Mexico); U.S. 
Sentencing Comm’n, Statistical Info. Packet: FY 2016, D.N.M. 6 Table 3, at 
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/federal-sen-
tencing-statistics/state-district-circuit/2016/nm16.pdf (620 convictions and 87 trials 
nationally, 14 convictions and no trials in New Mexico); U.S. Sentencing Comm’n, 
Statistical Info. Packet: FY 2015, D.N.M. 6 Table 3, at 
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/federal-sen-
tencing-statistics/state-district-circuit/2015/nm15.pdf (528 convictions and 53 trials 
nationally, 23 convictions and two trials in New Mexico); U.S. Sentencing Comm’n, 
Statistical Info. Packet: FY 2014, D.N.M. 6 Table 3, at 
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/federal-sen-
tencing-statistics/state-district-circuit/2014/nm14.pdf (545 convictions and 70 trials 
nationally, 24 convictions and one trial in New Mexico); U.S. Sentencing Comm’n, 
Statistical Info. Packet: FY 2013, D.N.M. 6 Table 3, at 
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/federal-sen-
tencing-statistics/state-district-circuit/2013/nm13.pdf (423 convictions and 57 trials 
nationally, 23 convictions and one trial in New Mexico); U.S. Sentencing Comm’n, 
Statistical Info. Packet: FY 2012, D.N.M, at https://www.ussc.gov/sites/de-
fault/files/pdf/research-and-publications/federal-sentencing-statistics/state-district-
circuit/2012/nm12.pdf (428 convictions and 56 trials nationally, 26 convictions and 
one trial in New Mexico). 
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much smaller still. The Commission uses the term “sexual abuse” to refer to cases 

charged under a number of statutes, including assault with intent to commit sexual 

abuse; aggravated sexual abuse; sexual abuse; sexual abuse of a minor or ward (stat-

utory rape); abusive sexual contact; or any such offense resulting in death and 

chargeable under 18 U.S.C. § 2245. U.S. Sentencing Comm’n, Sex Offenses: Sexual 

abuse and failure to register offenses 1-3 (May 2018), at 

https://www.ussc.gov/sites/default/files/pdf/training/primers/2018_Pri-

mer_Sex_Offenses_Register.pdf. In fiscal year 2012, for example, while 649 people 

were convicted of “sexual abuse” charges, only 116 were sentenced under U.S.S.G. 

§ 2A3.1, which applies to both aggravated sexual abuse and criminal sexual abuse 

convictions, regardless the age of any victim. U.S. Sentencing Comm’n, Use of 

Guidelines & Specific Offense Characteristics: Offender Based, FY 2012, 4, at 

https://www.ussc.gov/sites/default/files/pdf/research-and-publications/federal-sen-

tencing-statistics/guideline-application-frequencies/2012/Use_of_Guide-

lines_and_Specific_Offense_Characteristics_Offender_Based.pdf.15 Of those cases, 

55 had their offense level increased because a victim was a minor. Id. Thus, at most, 

                                           

15 Others were sentenced under § 2A3.2 (Criminal Sexual Abuse of a Minor) 
(38), § 2A3.3 (Criminal Sexual Abuse of a Ward) (9), § 2A3.4 (Abuse Sexual Con-
tact) (48), and possibly others such as § 2A4.1 (Kidnapping, Abduction or Unlawful 
Restraint) or § 2A2.2 (Aggravated Assault) (384). Id. 
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10% of those convicted of “sexual abuse” charges generally were actually convicted 

of criminal sexual abuse of an adult, and likely a significantly smaller percentage 

were convicted of aggravated sexual abuse of an adult after trial. 

So how many aggravated sexual abuse trials happen nationally each year, 

where the alleged victim is an adult? The answer is not readily available, but it may 

be five to 10, or even fewer. And in New Mexico? It happens just now and again. 

And of those cases, how many defendants have records that are similar to Mr. Jim’s? 

And how many of the offenses are similar to his? The answer is surely lower still. 

Because of this, it is hard to see how aggregate data could be particularly helpful to 

the Sentencing Commission in making sure that the relevant guideline meets the goal 

of avoiding unwarranted sentencing disparities between such defendants. 

ii. Cases that do go to trial demonstrate that life sentences are re-
served for rape cases significantly more heinous than Mr. Jim’s. 

That the guidelines serve as a poor proxy for this factor, for this type of of-

fense, is also anecdotally apparent from appellate cases that discuss other aggravated 

sexual assault cases.  

For example, in United States v. Martin, 528 F.3d 746 (10th Cir. 2008),16 the 

defendant received a 30-year sentence after trial. The district court’s findings about 

                                           

16 The district court was aware of Martin, which it referenced in its Memoran-
dum Opinion and Order following the first sentencing hearing, during its discussion 
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Mr. Martin’s rape demonstrated significantly more brutality than in this case. And 

the district court also found that Mr. Martin lied about his offense. According to this 

Court, Mr. Martin “savagely attacked” his wife after accusing her of flirting with his 

friends, beat her with his fists, kicked her, threw her into the bathroom, “bashed her 

head against the sink faucet and started to strangle her.” Id. at 748. He “anally raped 

her,” and then “repeatedly stabbed [her] in the vagina and throughout her lower 

body” with a knife. Id. at 748-49. “Blood was spattered on the walls and ceiling.” 

Id. at 749. Later, “her wounds became infected and she had trouble walking.” Id. 

She would have nine or ten surgeries as a result of the attack, including a hysterec-

tomy. Id. A doctor testified that she only survived because of “her youth and . . . her 

underlying good health. A lot of people probably would not have survived a similar 

assault.” Id. Additionally, while he did not testify at trial, Mr. Martin nonetheless 

denied having committed the crime at sentencing, explaining to the court that he 

“never had to rape no women . . . in my life, ever . . . . I never had to force myself 

upon a woman to have sex.” Id. (omissions in original).17 

                                           

of the serious bodily injury enhancement. Doc. 164 at 31-33, 35. Undersigned coun-
sel will file a motion to supplement the record with Document 164 from the district 
court docket. 

17 The defendant in Martin received a within-guidelines sentence. It appears 
that his guidelines were lower than Mr. Jim’s because he did not receive an obstruc-
tion of justice enhancement, and he did not receive an abduction enhancement. 
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In United States v. Estep, 138 Fed. Appx. 113 (10th Cir. 2005), 18 the defend-

ant received a 168-month sentence after trial. Id. at 117. While giving a woman a 

ride, Mr. Estep drove her to “a remote area,” hit her in the head repeatedly “with a 

football-sized rock,” and raped her. Id at 115. He received a serious bodily injury 

enhancement, as well as an obstruction of justice enhancement for lying about his 

conduct at trial. Id. at 116-18.19 

                                           

Given that he lied to the court by denying his offense at sentencing, however, and 
given that he dragged his victim through his house, this does not render Mr. Martin’s 
conduct dissimilar from what the district court found about Mr. Jim’s conduct. Ra-
ther, it shows that the guidelines are not being applied uniformly even across the few 
similar cases that are prosecuted. See, e.g., United States v. Archuleta, 865 F.3d 
1280, 1285 (10th Cir. 2017) (noting circuit split and deciding for the first time in the 
Tenth Circuit that 1B1.1 definition of abduction applies where defendant moves vic-
tim from one room to another room within the same building). And it is further evi-
dence that the guidelines are a poor proxy for this factor in this type of case. 

18 The district court was aware of Estep, mentioning the case at the first sen-
tencing during its discussion of the serious bodily injury enhancement. Doc. 176 at 
9; see also Doc. 164 at 31. 

19 For some reason, like Mr. Martin, Mr. Estep did not receive an abduction 
enhancement. Given that he drove his victim to a secluded area against her will, 
however, this does not render Mr. Estep’s conduct dissimilar from what the district 
court found about Mr. Jim’s conduct. Rather, once again, it shows that the guidelines 
are not being applied uniformly even across the few similar cases that are prosecuted. 
Compare United States v. Peshlakai, 618 F. Supp. 2d 1295, 1331-32 (D.N.M. 2007) 
(finding by Mr. Jim’s sentencing court that forcing a person to drive herself up a hill 
before sexually abusing her constitutes abduction). And it is further evidence that 
the guidelines are a poor proxy for this factor in this type of case. 
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In United States v. Chee, 173 F.3d 864 (Table) (10th Cir. 1999) (un-

published),20 the defendant received a 188-month sentence after trial. Id. at *1. Mr. 

Chee was convicted of maiming, assault with substantial bodily injury, and three 

counts of aggravated sexual abuse against his common law wife, for conduct that 

occurred over multiple years. Id. He was responsible for “ferocious beatings that 

caused lasting injury,” including a permanent scar on her lip from where he bit her. 

Id. And he not only raped her, but he caused two close relatives to rape her as well. 

Id. (cousins); see also United States v. Chee, Case No. CR 97-286, 2000 WL 

36739526 (D.N.M. Nov. 8, 2000) (explaining in proposed findings regarding 2255 

motion that “just before Chee raped Dawes himself, he ordered his brother and 

cousin to rape her and forced her to submit to them while he watched”). He received 

a substantial bodily injury enhancement for the “bruises and abrasions” all over her 

body following the rapes. Id. at *7. 

Where defendants do receive life sentences for aggravated sexual assault, their 

offense conduct (and sometimes history) are significantly more serious than in this 

case. For example, in United States v. Mix, 457 F.3d 906 (9th Cir. 2006), the defend-

ant received an upward variance to a life sentence after being convicted at trial of 

                                           

20 The district court was also aware of Chee. It discussed Chee at the same 
time as Estep at the first sentencing hearing, Doc. 176 at 9, and mentioned the case 
again at the second sentencing hearing, vol. 3 at 53. See also Doc. 164 at 31, 37. 
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five counts of aggravated sexual abuse, and two counts of assault with a deadly 

weapon. Id. at 908-909. In that case, he had been charged with repeated sexual and 

physical assaults against his girlfriend over a three year period. Id. at 909. The treat-

ing physician said that she “had never seen so much trauma to a sexual assault victim 

who had survived” and “had to leave the room to cry and compose herself before 

she could administer medical treatment.” Id. Two other women testified that they 

had been similarly sexually and physically assaulted during relationships with the 

defendant, demonstrating what this Court called a “seventeen-year history of un-

speakably inhuman sexual abuse of women.” Id. at 913. And Mr. Mix also denied 

responsibility, characterizing “his conduct as unintentional” during the sentencing 

proceedings. Id. The district court’s findings regarding Mr. Jim’s offenses show that 

they were not nearly as brutal. And there is simply no evidence that Mr. Jim ever 

engaged in any physically or sexually assaultive behavior at any time, against any 

person, other than on the night of his offense. 

Other life sentences (or sentences significantly above 360-months that are 

likely to result in the defendant dying in prison) appear to come generally where 

victims are minors, and often where the sexual abuse involved multiple victims or 

was ongoing for a year or more. See, e.g. United States v. Begay, 550 Fed. Appx. 

604 (10th Cir. 2013) (50-year sentence for aggravated sexual abuse and kidnapping 

of 15-year-old paraplegic); United States v. Chaco, 520 Fed. Appx. 694 (10th Cir. 
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2013) (516-month sentence for abusing nine-to-11-year-old daughter 10 times over 

18 month period); United States v. Yazzen, 187 Fed. Appx. 800 (10th Cir. 2006) (life 

sentence for seven counts of sexual assault of daughter when she was under 12, over 

two-year period); United States v. Charley, 189 F.3d 1251 (10th Cir. 1999) (life sen-

tence for longtime abuse of girls aged 10 and 12 when they disclosed the abuse, 

where defendant had prior conviction for sexual abuse of his five-year-old grand-

daughter); see also United States v. Yazzie, 743 F.3d 1278 (9th Cir. 2014) (consoli-

dated appeals where one defendant received a 420-month sentence for rapes of four-, 

five-, and six-year-old cousins, and second defendant received a 420-month sentence 

for multiple rapes of 14-year-old step daughter). Mr. Jim is categorically different 

from these offenders, and his offense conduct is significantly less severe – the gov-

ernment’s evidence showed that he committed his crimes on a single night, against 

a single adult victim. 

Unlike the guidelines for other offenses – like drug trafficking, or weapons 

possession – where a critical mass of people are sentenced every year for similar 

conduct, following convictions after trial and after pleas of guilty, the applicable 

guidelines simply do not serve as an adequate proxy for the goal of avoiding unwar-

ranted sentencing disparities between individuals convicted of aggravated sexual 

abuse. This is particularly true where the defendant, like Mr. Jim, has gone to trial, 

is charged with assaulting a single adult victim on a single occasion, and has no other 
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history of physical abuse or sexual misconduct whatsoever. By treating it as a proxy, 

however, the district court gave additional unwarranted weight to the guidelines, 

contributing to the substantive unreasonableness of the sentence. The cases dis-

cussed above actually undermine any presumptive that a life sentence was reasona-

ble in this case, and help demonstrate that it was not. 

d. The guideline change, by itself, cannot justify the significant increase 
in Mr. Jim’s sentence. 

The district court properly considered the guideline recommendation to be its 

“starting point and the initial benchmark.” Gall, 552 U.S. at 49. Thus, it did not 

commit procedural error. Rather, its error was substantive, in the inordinate weight 

that it gave to the guidelines. The new guideline recommendation could have justi-

fied an increased sentence, perhaps a sentence three years higher. But it simply can-

not, by itself, justify a sentence increase that means that Mr. Jim can no longer be 

released from prison in his 50s, and instead will die behind bars. 

Mr. Jim was originally sentenced as offense level 42. At resentencing, his of-

fense level was 43.21 As a rule of thumb, in Zone D on the sentencing table, an in-

                                           

21 It is true that Mr. Jim’s offense level would have increased by two if the 
guidelines allowed for an offense level above 43. But they do not. That issue might 
be relevant to sentencing under the 3553(a) factors generally, but not under § 
3553(a)(4). This factor looks to the actual “sentencing range established” by the 

Appellate Case: 18-2144     Document: 010110156521     Date Filed: 04/18/2019     Page: 45     



 36  

crease of one offense level corresponds with an increase to the bottom of the guide-

line range of 10% to 20%. The higher the offense level, the closer to 10%. Between 

offense levels 35 and 41, the bottom of the guidelines increase anywhere from 

roughly two to three years, which is the equivalent of 11% or 12%. For Mr. Jim, in 

criminal history category II, the guidelines do not increase at all at offense level 42. 

And then comes the cliff at offense level 43 – when the bottom of the recommenda-

tion jumps from 360 months all the way to life without the possibility of parole. 

Based on the average life expectancy of a federal prisoner, the Sentencing 

Commission uses 470 months as a proxy measurement of a life sentence. U.S. Sen-

tencing Comm’n, Life Sentences in the Federal System 10 & n.52 (Feb. 2015), at 

https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-

projects-and-surveys/miscellaneous/20150226_Life_Sentences.pdf. Even that con-

servative estimate is a nine year increase above 360 months, or approximately 30% 

higher. But of course, some federal inmates live well into their 80s. Off. Inspector 

Gen’l, The Impact of an Aging Inmate Population on the Federal Bureau of Prisons 

2-3 (Rev. Feb. 2016), at https://oig.justice.gov/reports/2015/e1505.pdf. Mr. Jim be-

                                           

commission, not to how the guidelines might have looked if the guideline system 
were different. 18 U.S.C. § 3553(a)(4). 
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gan serving his sentence when he was 28 years old. If Mr. Jim lives to age 62, with-

out any disciplinary infractions, he will be serving more time than he would have 

served on a 470-month sentence. If he lives until 85, without any disciplinary infrac-

tions, he would be serving the equivalent of a 786-month sentence. That is well over 

double his original 360-month sentence. 

Losing an appeal has consequences, as does an accompanying increase to 

one’s offense level and the floor of one’s recommended guideline sentence. It 

changes the starting point of sentencing and the initial benchmark. But a one-level 

guideline increase, by itself, without so much as one new aggravating fact, cannot 

support a 30% - or maybe even 100% or 118% - increase at resentencing. That is 

substantively unreasonable. 

III. Mr. Jim’s life sentence is substantively unreasonable because of other er-
rors, including the use of impermissible methodology (a trial tax). 

The trial court’s overemphasis of the guideline recommendation, to the essen-

tial exclusion of the other relevant 3553(a) factors, was not the only problem at Mr. 

Jim’s resentencing. The court also gave weight to an erroneous finding about Mr. 

Jim’s history and characteristics, which likely stemmed from the fact that the court 

Appellate Case: 18-2144     Document: 010110156521     Date Filed: 04/18/2019     Page: 47     



 38  

did not review the original Presentence Report before sentencing.22 And the court 

impermissibly weighed Mr. Jim’s “insist[ence] on a trial” against him at sentencing. 

a. The life sentence was substantively unreasonable because the district 
court gave weight to an erroneous finding about Mr. Jim’s attempts 
to address his alcohol problems. 

The district court explained that alcohol’s contribution to Mr. Jim’s offense 

would have been mitigating if it had “any assurance that Mr. Jim had taken steps to 

address his alcohol problem.” Vol. 3 at 91. The court found that it did not have such 

assurances. Id. But the record before the court demonstrates that Mr. Jim had abso-

lutely worked to address his alcohol problem since almost immediately after the of-

fense date. Additionally, he had complied with court orders to address his alcohol 

problem six years before, and he had remained sober for several years even without 

                                           

22 This Court often reviews reliance on erroneous factual findings at sentenc-
ing for procedural error. But when a district court gives weight to an untrue fact in 
reaching its substantive sentencing determination, that is relevant to a totality-of-
the-circumstances substantive reasonableness analysis as well. As this Court stated 
in Barnes, a sentence can be substantively unreasonable, and not simply procedur-
ally unreasonable, where the district court “rel[ies] on facts that would make the 
decision out of bounds.” 890 F.3d at 916; see also id. (“The distinction between 
procedural and substantive reasonableness is a significant but not necessarily sharp 
one, especially as it concerns a sentencing court’s explanation for the sentence.”); 
DeRusso, 859 F.3d at 1238 (“We see no error, much less clear error, in the district 
court’s evaluation of the role Defendant's mental illness played in the offense, and 
the government has failed to convince us that the district court went outside the wide 
range of rationally permissible choices available at sentencing when it decided to 
give substantial weight to this factor in its determination of an appropriate sen-
tence.”). 
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any court supervision. All the evidence before the court was that he did address his 

addiction sufficiently in the intervening years, perhaps until as late as the offense 

date, and that he again worked to address them after his arrest two weeks later. 

Mr. Jim’s conviction is for offenses on the night of August 13, 2010. PSR at 

4. He was arrested approximately two weeks later, on August 30, 2010. Id. at 1. He 

was released the following day, with pretrial supervision. Id. Pursuant to the terms 

of his release, he completed a substance abuse assessment in September 2010. Id. at 

17. He then began receiving weekly treatment from A New Awakening in Albuquer-

que. Id. “The counseling sessions identified the negative aspects of drinking, trig-

gers, and relapse prevention skills to help maintain his recovery.” Id. Mr. Jim also 

went to AA meetings at the halfway house where he resided. Id. Mr. Jim had no 

issues while on pretrial release, PSR at 3, and thus it appears that he participated in 

treatment and went to his meetings consistently, and that he maintained his sobriety 

until he was taken into custody in February 2011 at his change of plea hearing. By 

the time of his second sentencing hearing, he had “been clean and sober . . . for five 

years or so.” Vol. 3 at 32. 

Unfortunately, the court “did not go back and look at the original PSR or the 

first and second addendums” before the resentencing hearing in this case. Vol. 3 at 

44. If it had, it might have remembered that Mr. Jim did in fact take these steps to 

address his alcohol problems for almost six months following the offense in this 
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case, while he was able. And it might have remembered or deduced that Mr. Jim had 

participated in court ordered alcohol treatment in the past.  

Mr. Jim’s prior convictions for driving while intoxicated were for 2003 and 

2004 offenses. He completed one year of probation with each conviction. For his 

second conviction, New Mexico law required that he participate in a serious in- or 

out-patient treatment program. N.M.S.A. § 66-8-102(M).23 If he had failed to do so, 

the court would have been required to imprison him for seven days. Id. As the PSR 

reflects, Mr. Jim completed his 364 day probation in exactly 364 days, without any 

issues or failings.  PSR at 14-15. And, as he testified at trial, Mr. Jim did in fact 

complete the required treatment by participating in a 28-day in-patient program. 

                                           

23 Specifically, since at least March 2004, see 2004 N.M. Laws Ch. 42, § 1 
(eff. March 2, 2004), New Mexico law has require anyone convicted of a second or 
third DWI to “participate in and complete . . . : 

(1) not less than a twenty-eight-day inpatient, residential or in-custody 
substance abuse treatment program approved by the court; 

(2) not less than a ninety-day outpatient treatment program approved 
by the court; 

(3) a drug court program approved by the court; or 

(4) any other substance abuse treatment program approved by the 
court. 

Id.; see also PSR at 14 (showing Mr. Jim was convicted of a DWI Second, commit-
ted December 2004). 
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Doc. 145 at 112. He also completed a year of counseling and AA meetings. Doc. 

220 at 4. He was completely sober for three years. Id. He held the same job for six. 

PSR at 18-19. And he is not alleged to have participated in another criminal offense 

– let alone an offense involving alcohol – until this case, nearly six years later.  

There is no reason to believe that Mr. Jim had any formal opportunities to 

address his alcohol issues after he was incarcerated in this case. From the time he 

was taken back into custody at his change of plea hearing, he moved jails repeatedly 

and was often in segregation. Doc. 220 at 4. He also spent a good deal of time in the 

custody of the Bureau of Prisons, where he would not have been able to participate 

in the Residential Drug Abuse Program (RDAP) for a variety of reasons, but partic-

ularly because of how far off his release date was at the time. When he was trans-

ferred back to Marshal custody for resentencing, he spent “seven months” in the 

“segregated unit . . . at Torrance County Detention Center CCA,” not because he had 

misbehaved in custody, but because of the nature of his charges. Vol. 1 at 31. There, 

he was “confined in a small cell twenty-three hours daily and only permitted to ex-

ercise three times a week.” Id. Thus, even if Torrance offered treatment programs, 

Mr. Jim would not have been allowed to participate in them. He did admit to the 

court that “he understands that he does have an alcohol problem,” and that he wished 

to continue to participate in substance abuse treatment as he has done in the past. 
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Doc. 151 at 13-14. Beyond that, it is not clear what more he could have done while 

incarcerated. 

Mr. Jim’s history in no way represents the type of “incorrigibility” that has 

led other courts to hold a defendant’s drinking problems against them. Compare, 

e.g., United States v. Long Turkey, 342 F.3d 856, 860 (8th Cir. 2003). In fact, it is 

quite the opposite. Mr. Jim has taken seriously his alcohol problem, and he has 

worked to address it. He has done everything within his ability – and everything that 

has been asked of him – to address his issue since the offense date in this case. His 

only two prior convictions are both for misdemeanor DWIs, with relatively low 

BACs, from 2003 and 2004 offenses. He participated in both in-patient and out-

patient treatment after his second DWI, and stopped drinking entirely for several 

years of his own volition. Aside from the DWIs and this case, there are no other 

allegations that he has broken the law because of his alcohol use. The weight that 

the district court gave to its own inaccurate finding about the sufficiency of Mr. Jim’s 

“steps to address his alcohol problem,” which led it to conclude that Mr. Jim’s his-

tory and characteristics did not support a shorter sentence, is yet another reason that 

his sentence was substantively unreasonable. 

b. The court impermissibly weighed Mr. Jim’s “insist[ence] on a trial” 
against his request for a non-guidelines sentence. 

At one point, the district court correctly noted that Mr. Jim “should not be 

punished in any way for exercising” his right to trial. Vol. 3 at 93. But then it went 

Appellate Case: 18-2144     Document: 010110156521     Date Filed: 04/18/2019     Page: 52     



 43  

right ahead and considered Mr. Jim’s “insist[ence] on a trial” against him when it 

denied his request for a non-guidelines sentence. Vol. 3 at 92 (“[I]t’s difficult to 

justify [a variance] when a defendant insists on a trial.”). By holding Mr. Jim’s con-

stitutionally protected decision against him, the court imposed a substantively un-

reasonable sentence. See Barnes, 890 F.3d at 916 (explaining that a substantively 

unreasonable sentence can also result from “employ[ing] an impermissible method-

ology or rely[ing] on facts that would make the decision out of bounds.”). 

In 2011, Mr. Jim and the government signed a plea agreement. Doc. 25.24 

Pursuant to the terms of the agreement, Mr. Jim would plead guilty to aggravated 

sexual assault. Id. at 2. He would admit to raping his victim vaginally and anally. Id. 

at 4. And in exchange, the government would recommend a sentence between 151 

and 188 months. Mr. Jim would ask for the same thing. And the sentencing range 

would bind the district court under Rule 11 (c)(1)(C) of the Federal Rules of Crimi-

nal Procedure. Id.; see also Vol. 3 at 92 (discussing “the guideline range stipulated 

in the plea agreement, 151 to 188 months”). Mr. Jim entered a guilty plea governed 

by the terms of this agreement on February 8, 2011. Doc. 26. 

                                           

24 Undersigned counsel will file a motion to supplement the record with Doc-
ument 25 from the district court docket, which is the signed plea agreement. 
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Later, with leave of the court, Mr. Jim withdrew his guilty plea. Vol. 3 at 92. 

He went to trial and testified that he did not commit rape. PSR at 8. He was convicted 

of two counts of aggravated sexual assault instead of one. Vol. 3 at 92-93. Suddenly, 

the government went from believing so strongly that a 151-188 month sentence was 

appropriate that it was willing to bind the court with an 11(c)(1)(C) agreement, to 

arguing that a life sentence was the only sufficient sentence. Vol. 3 at 85 (“Every-

thing leans towards adherence to the guidelines and imposing a sentence of life.”). 

This left the district court to grapple with the fallout from the plea agreement. 

Why would a 151-188 month sentence have been appropriate before trial but not 

after? In its efforts to explain why such a sentence was no longer sufficient, and why 

in fact the appropriate sentence was now life in prison, the court gave four reasons 

to justify the dramatic increase between the agreed-to range in the withdrawn plea 

agreement and the court’s ultimate sentence of life in prison: (1) a new charge had 

been added to the superseding indictment, (2) Mr. Jim did not accept responsibility 

for his actions, (3) Mr. Jim lied under oath, and (4) Mr. Jim insisted on going to trial. 

Vol. 3 at 92-93. The first reason was irrelevant. The next two were sound, given the 

court’s factual findings. The fourth was illegal. But the two relevant and sound rea-

sons were not enough to justify such a massive increase, either under methodology 

employed by the sentencing guidelines or under the remaining 3553(a) factors. 
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The new charge did not support any increase whatsoever. Mr. Jim was origi-

nally charged with one count of aggravated sexual abuse, based on vaginal rape. But 

the plea agreement had specifically included a stipulation that Mr. Jim had raped his 

victim both vaginally and anally. After he withdrew his guilty plea, the government 

filed a superseding indictment charging him with two counts of aggravated sexual 

abuse – one for vaginal rape and one for anal rape. Although he was convicted of 

both charges, the charges were counted together under the guidelines because they 

involved “substantially the same harm,” to “the same victim,” during a single trans-

action. U.S.S.G. § 3D1.2. Therefore, the new charge did not justify a sentencing 

increase under the guidelines methodology. And the added count was based on con-

duct explicitly acknowledged in the plea agreement. It was not based on new infor-

mation, and therefore would not justify an increased sentence under the non-guide-

lines 3553(a) factors. The district court could not rely on this fact to go above what 

was previously a sufficient sentence.25 

                                           

25 In a footnote to its opinion in Mr. Jim’s first appeal, this Court implied that 
the second count of aggravated sexual abuse was a relevant changed circumstance. 
See Jim, 786 F.3d at 816 n. 8. But it did not explain how this could be the case. 
Perhaps the parties had not drawn the Court’s attention to the fact the plea agreement 
contained a stipulation that Mr. Jim had committed both crimes, even though only 
one was charged at the time. 
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The court’s findings that Mr. Jim failed to accept responsibility, and that he 

lied during trial, in contrast, can support an increased sentence. But the line between 

these legitimate justifications, and the unconstitutional act of punishing a person for 

exercising a constitutional right, is fine. Therefore, the Guidelines prescribe a limited 

consideration of these facts. First, a court can refuse to decrease a person’s offense 

level because the person did not accept responsibility (two levels) or they did not do 

so in a timely manner (one additional level). U.S.S.G. § 3E1.1. Second, the court can 

increase a person’s offense level for obstruction of justice (two levels) if the person 

lies to the court about his offense. U.S.S.G. § 3C1.1.26 But it cannot use these provi-

sions to “punish a defendant for the exercise of a constitutional right.” U.S.S.G. § 

3C1.1, Commentary, Application Note 2. Under the methodology employed by the 

sentencing guidelines, these legitimate justifications support, at most, a five offense 

level increase. On the Sentencing Table, that corresponds to an increase from the 

                                           

26 Even if the person is separately convicted of perjury, and sentenced along 
with the underlying offense, his sentence will still only be increased by two offense 
levels, unless somehow his perjury guideline is higher than the guideline for his un-
derlying offense. See U.S.S.G. § 3C1.1, Commentary, Application Note 8. 
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151-188 month range in the plea agreement to a 262-327 month range. But the guide-

lines in no way support a sentence of life without parole, which could be anywhere 

from 310% to 520% of his plea agreement sentence.27 

Similarly, the court can consider the manner in which a person’s failure to 

accept responsibility and lying to the court make him more dangerous, more worthy 

of punishment, or otherwise in need of a longer sentence, under the other 3553(a) 

factors. But again, the court must be constrained by the fine line between these le-

gitimate considerations and an unconstitutional trial punishment. Here, the district 

court had convincingly explained at the original sentencing that Mr. Jim’s refusal to 

accept responsibility and his lying under oath supported a 360-month sentence under 

the non-guidelines factors. And at resentencing, it explained that it continued to be-

lieve that the purposes of sentencing would be served by a sentence that low. There-

fore, even if the non-guidelines 3553(a) factors justified the increase from the range 

of 151-188 months up to the original sentence of 360 months based on denial of 

responsibility and lying, they could not justify the increase from 360 months to life.  

                                           

27  As explained above, the Sentencing Commission uses 470 months as a 
proxy measurement of a life sentence. Life Sentences in the Federal System, supra, 
at 10 & n.52. This is 310% of 151 months. But if Mr. Jim survives until age 85 and 
does not have any disciplinary infractions, he will have served the equivalent of a 
786-month sentence. This is 520% of 151 months. 
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The analysis here could be different if the court had given any indication that 

151-188 months would not have been a sufficient sentence before trial. But that is 

not what the court said. Instead, the court accepted the idea that the range would 

have been sufficient. It then tried to justify the 300% or even 500% increase to a life 

sentence by pointing to the irrelevant new charge, and to its old findings that Mr. 

Jim refused to accept responsibility and lied under oath. But these only explain the 

doubling, not the tripling or even quintupling, of the sufficient pre-plea sentencing 

range. The only explanation for going all the way up to life is the fourth reason that 

the court gave: Mr. Jim’s insistence on going to trial. This was “impermissible” and 

“out of bounds.” See Barnes, 890 F.3d at 916. The district court crossed the line 

between legitimate trial-related considerations and an illegitimate trial tax, and the 

resulting life sentence is substantively unreasonable. 

IV. The district court erroneously included a special condition of supervision 
in its written judgment that it had ordered should not be included during 
its oral pronouncement of sentence. 

This Court should also order the district court to remove a special condition 

of supervision from the written judgment, regarding contact with people under the 

age of 18. At the resentencing, the defense objected to imposition of this special 

condition of supervision, “since that does not seem to be a factor either in his history 

or in the offense conduct.” Vol. 3 at 106. The district court agreed to “take it out. I 
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just don’t think it’s going to be a relevant factor by the time he gets out.” Id. How-

ever, the condition was later included in the written judgment. See Vol. 1 at 78 (“You 

must not have direct contact with children under the age of 18 years . . . .”). “It is a 

firmly established and settled principle of federal criminal law that an orally pro-

nounced sentence controls over a judgment and commitment order when the two 

conflict.” United States v. Villano, 816 F.2d 1448, 1451 (10th Cir. 1987) (en banc). 

The proper remedy is for this Court to direct the district court to amend the judgment 

and commitment order to reflect its oral ruling. See id. at 1453. 

V. (Mr. Jim preserves for later review his argument that his life sentence 
must be vacated because the Major Crimes Act is unconstitutional.) 

The Major Crimes Act is the law that would confer federal-court jurisdiction 

over Mr. Jim’s case, because he is “Indian” and the charged offenses occurred in 

“Indian country.” 18 U.S.C. § 1153(a). But “Indian” is a racial classification under 

the law. And because of this law, Mr. Jim is being treated significantly more harshly 

than he would be if he were a non-Indian convicted of the same offenses in New 

Mexico. Despite clear Supreme Court case law to the contrary, this renders the law 

unconstitutional, at least as applied to Mr. Jim. Therefore, the district court lacked 

subject matter jurisdiction over the prosecution. 

Under Rule 12(b)(2) of the Federal Rules of Criminal Procedure, this argu-

ment may be raised at any time while a case is pending, including during an appeal. 

See United States v. Tony, 637 F.3d 1153, 1159 (10th Cir. 2011). Even if plain error 
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review were to apply, however, Mr. Jim would still be able to meet that standard. As 

demonstrated below, if the Major Crimes Act is overturned, then the district court’s 

exercise of jurisdiction would be erroneous; plain; affecting Mr. Jim’s substantial 

rights; and seriously affecting the fairness, integrity, and public reputation of the 

judicial proceeding. See Johnson v. United States, 520 U.S. 461, 468 (1997) 

(“[W]here the law at the time of trial was settled and clearly contrary to the law at 

the time of appeal – it is enough that an error be ‘plain’ at the time of appellate 

consideration.”). 

The Major Crimes Act was enacted in 1885, at the dawn of the allotment era, 

the period in which government policy sought to detribalize Indian people by con-

verting reservation land to fee land. See generally Philip P. Frickey, Doctrine, Con-

text, Institutional Relationships, and Commentary: The Malaise of Federal Indian 

Law Through the Lens of Lone Wolf, 38 TULSA L. REV. 5, 7 (2002) (explaining 

allotment process and how it led to loss of seventy percent of Indian land); 2 Francis 

Paul Prucha, The Great Father: The United States Government and the American 

Indians 609-757 (1984) (describing culmination of “drive to acculturate and assim-

ilate” Indians at end of nineteenth century as “an ethnocentrism of frightening inten-

sity [setting] a pattern that was not easily eradicated”); Addie C. Rolnick, “The 

Promise of Mancari: Indian political rights as racial remedy,” 86 N.Y.U L. REV. 958, 
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980 n 96 (2011). The Act subjects “Indians” to federal prosecution for a host of listed 

felonies. See 18 U.S.C. § 1153(a). 

But the Major Crimes Act itself does not define Indian. Instead, courts rely on 

a definition that dates back to an 1846 decision by the Supreme Court, United States 

v. Rogers, 45 U.S. (1 How.) 567 (1846), which held that a white man living among 

Indians and recognized as Indian by the Cherokee was not “Indian” within the mean-

ing of a statute excluding Indians from criminal jurisdiction, because the law “does 

not speak of members of a tribe, but of the race generally, - of the family of Indians.” 

Id. at 573. The test developed in Rogers explains that, to be Indian, a person must 

(1) have some degree of Indian blood, and (2) be recognized within his community 

or by the federal government as an Indian. See Weston Meyring, “‘I’m an Indian 

outlaw, Half Cherokee and Choctaw’: Criminal Jurisdiction and the Question of In-

dian Status,” 67 Mont. L. Rev. 177, 196 (2006). The definition of Indian rests, in 

other words, on a racial blood-quantum test, rather than a political affiliation test. 

See also United States v. Indian Boy X, 565 F.2d 585, 594 (9th Cir. 1977) (calling 

this the “racial identification” element of the Major Crimes Act). Enrollment in a 

tribe is neither necessary nor sufficient for purposes of the Act. Id.  

Despite the distant and racist origins of the Rogers formulation, it persists in 

contemporary doctrine. See, e.g., United States v. Dodge, 538 F.2d 770, 786 (8th 

Cir. 1976) (explaining that, in determining Indian status for Major Crimes Act 
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cases,“[c]ourts have generally followed the test first discussed in United States v. 

Rogers”). When a defendant is prosecuted under the Major Crimes Act (or the re-

lated Indian Country Crimes Act, 18 U.S.C. § 1152), prosecutors and defense attor-

neys occasionally battle over whether the defendant (or victim) has the requisite de-

gree of “Indian blood.” Appellate courts have varied in their conclusions about how 

much Indian blood will suffice, ranging from “some” to a “significant” to a “sub-

stantial” degree of it. See Meyring, 67 Mont. L. Rev. at 190-93 (canvassing cases 

concerning degree-of-blood requirement). 

Yet the Supreme Court has not acknowledged what the lower courts are doing, 

which is applying a law with a racial classification at its heart that cannot withstand 

constitutional scrutiny. To the contrary, the Court has called “Indian” a political, not 

a racial, designation, expressly turning away an equal-protection challenge brought 

against the Act by two Indians who claimed they were subject to federal prosecution 

based solely on their race in United States v. Antelope, 430 U.S. 641 (1977). The 

Supreme Court asserted that its decisions “leave no doubt that federal legislation 

with respect to Indian tribes, although relating to Indians as such, is not based upon 

impermissible racial classifications.” Id. at 645. “Rather, such regulation is rooted 

in the unique status of Indians as ‘a separate people with their own political institu-

tions. Federal regulation of Indian tribes, therefore, is governance of once-sovereign 
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political communities; it is not to be viewed as legislation of a ‘racial’ group con-

sisting of Indians . . . .” Id. at 646 (quoting Morton v. Mancari, 417 U.S. 535, 553 

n.24 (1974)) (omission in Antelope). 

There is reason to believe that the Supreme Court may be open to revisiting 

its holding in Antelope, and may soon have the opportunity to cast doubt on the 

continued vitality of Antelope. In a case unrelated to the Major Crimes Act, the Court 

struck down a statute that created a voting qualification that, it said, used native 

Hawai’ian ancestry as “a proxy for race.” Rice v. Cayetano, 528 U.S. 495, 519-20 

(2000). Most recently, and after Mr. Jim’s sentencing hearing in this case, a federal 

district court struck down the Indian Child Welfare Act as unconstitutional because 

of the race-based restrictions that it places on foster care and adoption. See Brackeen 

v. Zinke, 338 F. Supp. 3d 514 (N.D. Tex. 2018). The court focused on the fact that 

the statute based Indian classification on blood, and did not “rely on actual tribal 

membership,” to distinguish Mancari. Id. at 533. As is clear from the appellate 

docket in the Fifth Circuit, Case No. 18-11479, the district court’s ruling has gener-

ated significant interest among law makers, tribal governments, non-profits, and In-

dian law scholars, all of whom have submitted amicus briefs. The Fifth Circuit heard 

oral arguments in the case on March 13 of this year. See Docket entry of March 13, 

2019, Brackeen v. Barnhard, app. pending, Case No. 18-11479 (5th Cir.); Andrew 

Westney, “Texas AG Lauds Child Welfare Ruling, but Tribes Cry Foul,” Law360 
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(March 4, 2019), at https://www.law360.com/articles/1134688. Ultimately, if the 

district court’s decision is preserved by the Supreme Court, that would significantly 

undermine Antelope and open the Major Crimes Act to challenge on these grounds.  

Of course, for now, this Court must accept Antelope and the notion that the 

Major Crimes Act is based “neither in whole nor in part upon impermissible racial 

classifications,” violating neither the Equal Protection Clause nor the Due Process 

Clause. Antelope, 430 U.S. at 647. Mr. Jim, however, does not accept Antelope. Be-

cause of the Major Crimes Act, and because he is racially Indian, he has been sen-

tenced to life in prison. Under New Mexico law, he would have faced significantly 

less time for the same acts.28 Therefore, he challenges the law here to preserve his 

ability to present the issue to the Supreme Court. 

CONCLUSION 

For the reasons discussed above, Mr. Jim’s life sentence should be vacated as 

substantively unreasonable. Additionally, this Court should direct the district court 

                                           

28 Under New Mexico law, criminal sexual penetration in the second degree 
is a second degree felony. See N.M.S.A. §§ 30-9-11(D) & (E) (explaining that “great 
bodily harm or great mental anguish to the victim” is requires for criminal sexual 
penetration in the first degree); N.M.S.A. § 30-1-12 (defining “great bodily harm” 
to mean “injury to the person which creates a high probability of death; or which 
causes serious disfigurement; or which results in permanent or protracted loss or 
impairment of the function of any member or organ of the body”). The basic sen-
tence for this offense is nine years. N.M.S.A. § 31-18-15.  
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to amend the judgment and commitment order to reflect its oral ruling. (And if 

United States v. Antelope is overruled, then his conviction should be vacated en-

tirely.) 

STATEMENT REGARDING ORAL ARGUMENT 

 Mr. Jim requests oral argument, as he believes it will substantially assist the 

Court in resolving this appeal. 

       Respectfully submitted, 

            VIRGINIA L. GRADY 
            Federal Public Defender 
 
 
     /s/ Shira Kieval                     
           SHIRA KIEVAL 
            Assistant Federal Public Defender 
            633 17th Street, Suite 1000 
            Denver, Colorado  80202 
            (303) 294-7002 
     Shira.Kieval@fd.org 
     Counsel for Appellant 

Derrick Ivan Jim 
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