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Like the previous chapter on contract law, this chapter surveys several areas of
tort law as interpreted and applied by Indian nations. In large measure, tribal
courts tend to adapt and apply Anglo-American tort common law to contract
disputes. Most Indian nations have not adopted comprehensive tort statutes,
nor have tribal courts an extensive body of common law decisions upon which
to rely. As a result, tribal courts resolve most contract disputes in accordance
with the law of the state in which the tribe is located. More and more, however,
tribal legislatures have enacted statutes generating rules for the filing of tort
claims against tribal enterprises and tribal governments, especially in relation
to tribal sovereign immunity.

This chapter also details a few areas in which tribal customary and tradi-
tional tort law may apply. In some cases, almost always cases exclusively
involving tribal member parties, customary contract law directly affects the
outcomes.

Moreover, this chapter details the kind of tort actions that arise in Indian
country, either exclusively or more often than elsewhere.

A. TORT DOCTRINES UNDER TRIBAL LAW

1. NEGLIGENCE

SMITH V. SALISH KOOTENAI COLLEGE

Confederated Salish and Kootenai Tribes of the Flathead Indian Reservation Court

of Appeals, No. AP-99-227-CV, 5 Am. Tribal Law 34 (May 26, 2004)

Before: MORAN, Chief Justice, MATT, Associate Justice and DESMOND,
Substitute Associate Justice.

DESMOND J.:
On May 12, 1997, as part of their coursework in heavy equipment opera-

tion, three Salish Kootenai College (‘‘SKC’’) students, Appellant James Smith,
Shad Burland and James Finley, were traveling in a dump truck owned by the
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college on U.S. Highway 93, a state highway within the exterior boundaries of
the Flathead Indian Reservation. Appellant Smith was driving. Tragically, a
single vehicle rollover occurred. Shad Burland was killed and both James Finley
and Appellant Smith were injured.

Appellant Smith is a member of the Umatilla Tribe. Shad Burland was, and
James Finley is, enrolled in the Confederated Salish and Kootenai Tribes
(‘‘Tribes’’). Legal claims of Mr. Burland’s estate and Mr. Finley were resolved
short of a trial.

Mr. Smith’s claims against SKC were tried to a jury that, on September 29,
2000, after a week-long trial, returned a verdict in favor of SKC.2 . . .

Before addressing Appellant Smith’s specific points of appeal, some general
comments are in order. Appellant Smith raises seven issues on appeal and
contends that he was also denied a fair trial as a result of each error.
A careful review of the trial transcript reveals otherwise. Appellant Smith
was afforded a lengthy, carefully-conducted trial. The Court took the case
seriously, as shown by its management of the trial and thoughtful consider-
ation of the parties’ legal arguments prior to, during and following the trial.
After hearing a great deal of evidence, some of it inconsistent and some of it
complicated expert testimony, the jury found that SKC was not negligent.
Under the Constitution and laws of the Confederated Salish and Kootenai
Tribes and relevant provisions of the Indian Civil Rights Act, Appellant
Smith is entitled to a fair trial. He is not entitled to a perfect trial or to prevail
at trial. See, e.g., United States v. Hastings, 461 U.S. 499 (1983); Bruton v. United
States, 391 U.S. 123 (1968) (criminal cases.) Appellant Smith was provided a fair
trial. We affirm the Tribal Trial Court in accordance with the following.

Appellant Smith makes the following arguments in support of his appeal
on the merits:

1. The Tribal Trial Court erred when it declined to issue a curative instruc-
tion regarding SKC’s investigatory notes.

2. The Tribal Trial Court erred when it disallowed Smith’s use of testimony
regarding Gordon Bartell’s statements.

3. The Tribal Trial Court erred when it refused Smith’s jury instructions
regarding violations of laws and regulations as negligence per se or
evidence of negligence.

4. The Tribal Trial Court erred when it refused Smith’s jury instructions
regarding ‘‘unavoidable accidents.’’

5. The Tribal Trial Court erred when it prohibited questions to witnesses
and potential jurors regarding insurance.

6. The Tribal Trial Court erred when it ruled that SKC was owned by the
Tribes.

7. There was insufficient evidence to support the jury verdict.

2. Tribal Trial Judge Winona Tanner’s final Pretrial Order described the issues of fact to be
tried regarding liability as follows:

(1) Was Defendant Salish-Kootenai College negligent and, if so, was its negligence a cause of
Plaintiff’s damages, if any?

(2) Was Plaintiff [Smith] contributorily or comparatively negligent and if so, was his negli-
gence a cause of his damages, if any?
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1. SKC’s Investigatory Notes

At trial, Appellant Smith called as a witness Robert VanGunten, SKC’s
Director of Adult and Continuing Education. Mr. VanGunten testified
concerning SKC’s investigation of the accident. He stated that he had inter-
viewed students and that he had taken notes of the interviews. However, no
notes were produced in the course of discovery even though Appellant Smith
had served SKC with a subpoena duces tecum directing it to produce all docu-
ments concerning the investigation. Counsel pursued the issue outside of the
presence of the jury. Mr. VanGunten testified that he had attempted to find the
notes but was unable to do so. . . .

Understandably concerned about SKC’s inability to produce the notes, and
skeptical about possible motives, Appellant Smith’s counsel requested that the
jury be instructed, ‘‘if a party had better evidence of the events or the infor-
mation that existed at the time and they failed to produce it, then that could be
viewed with distrust.’’ . . . The Court declined the instruction, stating that the
question of the whereabouts of any notes had been ‘‘asked and answered by
the witness.’’ . . .

At the beginning of the trial, the Court had instructed the jury as follows:

If weaker and less satisfactory evidence is offered and it appears that it is within
the power of the party to offer stronger and more satisfactory evidence, the
evidence offered should be viewed with distrust.

. . . Appellant Smith contends that this instruction was insufficient to address
the issue because it was given before the jury heard that Mr. VanGunten had
made notes he was no longer able to locate and also because the emphasis
should be on SKC’s failure to produce the evidence, rather than offering
‘‘less satisfactory evidence.’’ Appellee SKC asserts that this pretrial instruction
adequately covered the issue. We agree.

When a standard of review has not been established by tribal law or prior
court decision, we may look to the standard of review adopted by other courts.
Bick v. Pierce, 23 Ind. Law. Rep. 6175, 6176 (CS&K Court of Appeals 1996). The
standard of review we will apply to a trial court’s decision on a jury instruction
is abuse of discretion. See Finstad v. W.R. Grace, 2000 MT 228, 8 P.3d 778 (2000).

Further, we will apply the reasoning of the Court in Schuff v. A.T. Klemens &
Son, which stated, ‘‘In reviewing for abuse of discretion, the reviewing court
does not determine whether it agrees with the trial court. Rather, it considers
whether the trial court, in its exercise of discretion, acted arbitrarily without
employment of conscientious judgment or exceeded the bounds of reason in
view of all circumstances.’’ Schuff, 2000 MT 357, 16 P.3d 1002 (2000). We
find no abuse of discretion here. After hearing the evidence, the Trial Judge
apparently concluded that the facts did not support one premise of the pro-
posed instruction, i.e., that it was ‘‘within the power of the party to offer
stronger and more satisfactory evidence.’’ The trial judge evidently believed
Mr. VanGunten’s testimony that he simply was unable to locate any notes as
opposed to Appellant Smith’s assumption that ‘‘SKC concealed or destroyed
the notes because they supported his theory of how and why this rollover
happened.’’ Appellant’s Brief, p 13. Appellant Smith’s characterization of
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Mr. VanGunten’s actions as ‘‘deceptive behavior,’’ ‘‘discovery abuse,’’ and ‘‘a
surprise revelation that it [SKC] concealed and destroyed evidence,’’ are not
supported. The Trial Judge’s ruling did not deny Appellant Smith a fair trial.

2. Gordon Bartell’s Statements

Prior to the trial, answering Appellant Smith’s Motion, the Trial Judge
ruled statements of the late Gordon Bartell were inadmissible. Mr. Bartell
was an instructor in the commercial driving program who assigned the
three students their duties the day of the accident. (Mr. Bartell died before
the trial.) At trial, Appellant Smith attempted to present testimony that
SKC, through Mr. Bartell, had expressly directed him to drive on the day of
the accident. The Court then, again, ruled the evidence inadmissible. Appellee
SKC contends that the Trial Court’s ruling was correct.

The Trial Court did not abuse its discretion. Evidence on this contested
issue was presented to the jury. The substance of Mr. Bartell’s testimony was
admitted into evidence in a statement made by Mr. Finley to a Montana High-
way Patrol Office on the day of the accident. . . . Appellant Smith’s counsel was
aware that the jury had been given this information because he stated, in his
closing argument,

I think there’s been some discussion about the report that was passed around
for you to read, the voluntary statement taken [sic] by James Finley at the
hospital by Gordon the instructor. [sic] We know that this truck was first
driven, on the statement it was driven by Shad Burland. But on instructions
at the beginning of the day, at the beginning of the workday when Gordon, the
instructor, was assigning daily duties to all, he told Shad Burland and James
Smith to alternate drivers throughout the day.

. . . Appellant Smith contends that the Court should have permitted
Mr. Finley and Appellant Smith him to testify directly on this subject.
Although we agree with Appellant Smith that this question is relevant to
the negligence issue, not just the comparative negligence issue, we find no
error. The jury was presented evidence from Mr. Finley through the Highway
Patrol report that Mr. Bartell directed Appellant Smith to drive. Appellant
Smith’s counsel reminded the jury of this in his closing argument. The
jury’s conclusion that SKC was not negligent is not necessarily inconsistent
with that evidence.

3. Smith’s Proposed Jury Instructions Regarding Violations of Laws
and Regulations as Negligence Per Se or Evidence of Negligence

Appellant Smith’s proposed jury instructions numbers 4 and 5 stated that
violation of selected Federal Motor Carrier Safety Regulations adopted in Mon-
tana under §44-1-1005(1)(b), MONT. CODE ANN., would be negligence per se.
Appellant Smith’s proposed instructions numbers 36 and 37 stated that viola-
tions of regulatory standards other than law is evidence of negligence.

The regulations in question require regular inspection and maintenance of
commercial motor vehicles and prohibit the use of commercial motor vehicles
with, among other things, a cracked or broken leaf spring or a steering wheel
‘‘free play’’ thirty degrees or higher. The Trial Court refused the instructions.
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For several reasons the Trial Court’s decision was not an abuse of discre-
tion. First, the jury was instructed adequately as to the duty of a vehicle owner
to inspect and maintain his or her vehicle. Jury Instruction No. 24 addressed a
vehicle owner’s duty to[ ]

exercise reasonable care to see that his vehicle is in reasonably safe and proper
condition and must exercise reasonable care in the inspection of his vehicle to
discover any defects which may prevent proper operation, and he is chargeable
with knowledge of any defects which such inspection would disclose. He is
thus liable for injuries which are shown to have resulted from conditions
which he knew or should have known were so unsafe as to endanger others
using the highways even though the particular injury in question may not
have been foreseen.

. . . Second, as is outlined in the RESTATEMENT OF THE LAW, SECOND, TORTS,9 the
general standard of conduct required in tort law is that of a ‘‘reasonable pru-
dent person under like circumstances.’’ §874A, Comment e. Adoption of a
more specific standard, when found in statutory or regulatory law, does not
change the law of negligence, rather, ‘‘the expression of the standard of care in
certain fact situations is modified; it is changed from a general standard to a
specific rule of conduct.’’ Id. The Trial Court clearly explained to the jury the
general standard of care, i.e., the duty of inspection and maintenance. It chose
not to accept Appellant Smith’s proposed statement of a more specific rule of
conduct.

Third, the Trial Court could have reasonably concluded that, in any event,
Appellant Smith’s contention regarding the applicability of the federal law and
regulations was not correct. The Federal Motor Carrier Safety Regulations apply
to vehicles ‘‘used in commerce.’’ MONT. CODE ANN. §44-1-1005(b). That section
provides in relevant part:

(1) The department of justice shall:
. . .

(b) provide standards for the safe operation of all motor vehicles used
in commerce that exceed 26,000 pounds gross vehicle weight,

The Montana Department of Justice implemented this statutory limitation
in §23.5.102(1), A.R.M. which states in relevant part:

Any commercial motor vehicle . . . subject to regulation by the department
under 44-1-1005, MCA, shall comply with and the department does hereby
adopt, by reference, the following portions of the federal motor carrier safety
regulations of the department of transportation.

The federal regulations promulgated pursuant to the Federal Motor Carrier
Safety Act similarly limit their coverage. Section 49 C.F.R. 390.5 defines ‘‘motor
carrier’’ as, ‘‘a for hire motor carrier or a private motor carrier.’’ The regulation
defines a ‘‘for hire motor carrier’’ as ‘‘a person engaged in the transportation of
goods or passengers for compensation.’’ Private motor carrier is defined as, ‘‘a
person who provides transportation of property or passengers by commercial

9. We apply this statement of the law under §4-1-104, CSKT Laws Codified.
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motor vehicle.’’ The vehicle involved in the accident here, as a vehicle used for
educational purposes, does not fit within this definition.

Thus, the jury was instructed on SKC’s duty to inspect and maintain its
vehicles and the Trial Court’s decision to refuse jury instructions 4, 5, 36 and 37
was not in error.

4. Smith’s Proposed Jury Instructions Regarding
‘‘Unavoidable Accidents’’

On at least four occasions, in voir dire, his opening statement and his
closing statement, SKC’s counsel stated that what happened on May 12,
1997 was ‘‘just an accident,’’ or words to that effect. He also asked the Montana
Highway Patrol Officer if he had seen ‘‘some accidents that are not anybody’s
fault.’’ (The officer replied, only once when a rock fell on a vehicle.)

Appellant Smith did not object at trial to any of the statements or the
question to the highway patrol officer. He did, however, request proposed
Jury instruction No. 33, which provided:

The law does not recognize an unavoidable accident. The question you must
decide is whether the defendant was negligent, and if so, what damages were
caused by defendant’s negligence.

Appellant Smith contends this instruction should have been given to ‘‘neu-
tralize SKC’s improper statements that accidents sometimes just happen.’’
Appellant’s Brief, p. 24.

Again applying the standard of review of abuse of discretion, we find no
such abuse in the trial court’s refusal of this instruction. Appellant Smith’s
interpretation of the Montana case law he cites is incorrect in this circum-
stance. Unlike the cases Appellant Smith cites, in this proceeding SKC did
not request an unavoidable accident instruction and the trial judge did not
give one. In fact, the jury heard the highway patrol officer’s testimony, which
had the same meaning as Jury Instruction No. 33. Furthermore, SKC’s coun-
sel’s statements and questions were not improper. We find no error.

5. The Trial Court’s Prohibition of Questions to Witnesses
and Potential Jurors regarding Insurance

Prior to trial, the Trial Court granted SKC’s Motion in Limine prohibiting
questions to witnesses and potential jurors regarding insurance, relying on
Rule 411, FED. R. EVID. This Rule prohibits reference to liability insurance because
of its irrelevance and the belief ‘‘that knowledge of the presence or absence
of liability insurance would induce juries to decide cases on improper grounds.’’
Notes of Advisory Committee on Rules, Rule 411. (Citations Omitted.)

Appellant Smith presents no argument or theory that supports questioning
witnesses about insurance in this case in the face of the general evidentiary rule
against it. He cites a Montana Supreme Court case, Garza v. Pepard, 222 Mont.
244, 722 P.2d 610 (1986), in support of questioning jurors about insurance.
However, in that case, the Montana Supreme Court, on an abuse of discretion
standard of review, merely upheld a trial court’s permitting such questioning
in the factual circumstances of that matter. The Montana Supreme Court did
not change the general rule against prohibiting questions to witnesses and
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potential jurors regarding insurance in Garza v. Pepard. We will not disturb the
longstanding reasoning applicable to following Rule 411 FED. R. EVID.

6. SKC Was Owned by the Tribes

Prior to the trial the Trial Court ruled that §4-2-204(2)(b), CSK&T Laws
Codified applies in this matter. That provision states, in relevant part:

(2) Limitations on tort recovery. Except as may be otherwise provided
by law . . . when a corporation in which the tribes are an owner is found
liable under the terms of this ordinance, the damages available to a pre-
vailing party are limited as follows:

. . .
(b) For claims arising from a single transaction or occurrence, a

plaintiff may not recover a total compensatory sum greater than Two
Hundred and Fifty Thousand Dollars ($250,000) or the maximum
sum payable by an insurer under any policy required by federal
law, whichever is less.

Thus, under the Trial Court’s ruling, had he prevailed at trial, Appellant
Smith’s recovery would have been limited to $250,000. However, Appellant
Smith did not prevail at trial. The jury was not made informed of the Trial
Court’s ruling. Since it found no negligence on the part of SKC, the jury did not
proceed further and thus did not determine damages.

No reversible error occurred. When the jury deliberated, it was unaware of
the Court’s ruling under 4-2-204(2)(b). CSKT Laws Codified. Thus Appellant
Smith’s efforts to connect the Court’s ruling on this provision to concerns that
certain jurors may have possibly tried to protect the Tribe, as opposed the SKC
are not persuasive. As for the basis of the Court’s ruling, we cannot find it
incorrect as a matter of law. In our February 17, 2003 decision on jurisdiction,
we found the legal status of SKC relevant for purposes of determining subject
matter jurisdiction and further found that ‘‘SKC is a tribal entity closely asso-
ciated with and controlled by the Tribes. For purposes of determining jurisdic-
tion, it must be treated as a tribal entity.’’

7. Sufficiency of Evidence to Support the Jury Verdict

Appellant Smith asserts that the jury’s verdict was not supported by suffi-
cient evidence. To the contrary, a review of the transcript indicates that suffi-
cient evidence supported the jury’s verdict. Evidence in support of Appellant
Smith’s theory of negligence was countered or explained by evidence pre-
sented by SKC. Appellant Smith’s principal contentions, i.e., that SKC was
negligent in its alleged failure to inspect and maintain the vehicle were coun-
tered by witnesses and credible expert testimony. Thus it would not be proper
for this Court to substitute its judgment for that of the jury.

Conclusion

As we stated in Bartell v. Kerr,

[t]he jury was properly instructed on the issues under review. It made its
decision on evidence that may have supported a contrary finding, but arriving
at a conclusion in the midst of conflicting evidence is a jury’s prime task.
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Bartell v. Kerr, CSKT Court of Appeals, AP-94-104-CV, July 29, 1996 slip op.
at 11.

Appellant Smith is dissatisfied with the jury’s verdict. However, Appellant
Smith was afforded a fair trial and we find no error.

NOTES

1. The Confederated Salish and Kootenai Tribes Appellate Court had previ-
ously ruled that the tribal court possessed jurisdiction over the plaintiff,
Smith. Smith, an Indian person but not a citizen of the Tribes, originated
the various lawsuits arising out of the tragic accident at issue in this matter,
but when other parties counterclaimed against Smith, he asserted that the
tribal court did not possess jurisdiction over the counterclaims against him,
because he was a non-tribal citizen. Smith v. Salish Kootenai College, 3 Am.
Tribal Law 22 (Confederated Salish and Kootenai Tribes Court of Appeals
2001).

Smith brought his objection to tribal court jurisdiction over him to
federal court, seeking a federal court order declaring that the tribal court
had no jurisdiction over him. The district court held that the tribal court did
have jurisdiction, and the Ninth Circuit affirmed. Smith v. Salish Kootenai
College, 434 F.3d 1127 (9th Cir.) (en banc), cert. denied, 547 U.S. 1209 (2006).

Note that the Smith claims were heard before a jury. There are special
problems with empanelling a jury in Indian country. First, many tribal com-
munities have limited territorial jurisdiction and population upon which to
draw for a jury pool. The court in Smith, based on the relatively large and
populous Flathead Indian Reservation, might not have the same practical
difficulty that other courts might face, because of a much smaller reserva-
tion land base and a much smaller tribal population.

Second, many tribal communities that do routinely empanel juries
exclude non-tribal citizens from the jury pool, leading to what former
Georgetown Law Center Dean Alex Aleinikoff calls a ‘‘democratic deficit.’’
T. ALEXANDER ALEINIKOFF, SEMBLANCES OF SOVEREIGNTY: THE CONSTITUTION, THE STATE,
AND AMERICAN CITIZENSHIP 115 (2002).

2. The rise of Indian gaming operations in Indian country has led to a
corresponding rise in the number of non-Indians entering reservation
and trust lands for gaming purposes. The Mashantucket Pequot Nation
designed the Mashantucket Pequot Tribal Court to handle the influx of
non-Indians and non-tribal citizens within its justice system. The Nation
attracted former state judges and prominent tribal lawyers to sit on the
bench in the tribal court.

In Barbosa v. Mashantucket Pequot Gaming Enterprise, 4 Mash. Rep. 269,
2005. NAMP.000005 (Mashantucket Pequot Tribal Court 2005), the court
held that the gaming enterprise could not be held negligent for failing to
respond to an attack on a patron by another patron where the attack
occurred over the course of only a couple of minutes:

[T]he plaintiff alleges that the defendant negligently failed to provide an
adequate level of security to the plaintiff. He points out that a waitress in
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the area of the casino where the assault occurred saw [the defendants] hov-
ering near the plaintiff and had an uneasy feeling that something was about
to happen, yet did nothing. He observes that the first security officer who
arrived at the scene, wearing a green jacket, did not attempt to physically
restrain [the defendants]; he simply radioed to other security officers for help
and told [the defendants] to stop kicking the plaintiff while pointing to the
security cameras. . . .

The Gaming Enterprise responds that when the plaintiff was accosted in
the concourse by [the defendants], who announced their intention to ‘‘kick
his ass,’’ he did not report this to any security officers, nor did he request
anyone to keep an eye on them. The Gaming Enterprise points out that there
were thousands of patrons in the casino on that night, and it had no warning
from the plaintiff, who was the only person aware of the threat, that [the
defendants] had voiced an intention to beat him. The Gaming Enterprise
insists that its security personnel acted responsibly when they became
aware of the assault. It contends that when the waitress had an uneasy feeling
that things ‘‘didn’t look right’’ there was no intervening time during which
she could have acted on her suspicions, because they very next thing she saw
was the beginning of the assault, and she immediately called security. Sim-
ilarly, the Gaming Enterprise notes that a dealer at an adjacent table game
instantly hit a panic button, causing a bevy of suited security officers to
converge on the scene, when the commotion in the aisle erupted. The
green-jacketed security officer testified that he was trained not to physically
touch patrons, but rather radio to suited security officers when patrons
become violent or unruly. Upon arriving at the scene, he immediately got
on the radio and also told the assailants they were ‘‘on camera,’’ which
prompted the assailants to cease kicking the plaintiff and flee. . . .

‘‘It is . . . settled law that the defendant, as a casino owner, is not an
insurer of its invitees. The mere fact in and of itself that the plaintiff was
injured on the premises does not constitute a lack of due care — or negli-
gence — on the part of the defendant.’’ Ruffo v. Mashantucket Pequot Gaming
Enterprise, 1 MPR 3, 4 (1994). The fact that the plaintiff suffered a serious
injury ‘‘is not enough for the recovery of damages.’’ Martello v. Mashantucket
Pequot Gaming Enterprise, 1 MPR 28 (1996). . . .

. . . The Gaming Enterprise did not have actual or constructive notice of
the violent tendencies of [the defendants], or that the plaintiff was about to
be assaulted. . . .

The beating administered by [the defendants] surely felt like an eternity to
the plaintiff, but in fact occurred in only a few minutes, and ended shortly
after the first security officer arrived at the scene. There was no evidence that
if a higher level of training had been provided to the security officers, or if a
greater number of security officers had been on duty, the plaintiff would not
have been assaulted by [the defendants]. No testimony was presented as to
how the Gaming Enterprise’s training of security officers was deficient, why
the security procedures were inadequate or what should have been the proper
number of security officers in the area.

Barbosa, 4 Mash. Rep. at 271-73. The court also held that the gaming
enterprise was not liable for negligently serving alcohol to the defendants,
writing:

The plaintiff testified that McLane and Papadakis smelled of alcohol and that
their speech was slurred, but presented no evidence whatsoever regarding the
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source or amount of the alcohol that they may have consumed. He intro-
duced no evidence to enable the court to conclude that the Gaming Enter-
prise served alcoholic beverages to McLane and Papadakis. ‘‘[T]he plaintiff
must remove this issue from the realm of conjecture and speculation.’’ Cole v.
Mashantucket Pequot Gaming Enterprise, 2 Mash. 104, 105 (1997), affirmed
1 MPR 49 (1998).

Barbosa, 4 Mash. Rep. at 275. The court did find in favor of the plaintiff in
his claims against the defendants, awarding a $33,070 judgment against
them. See id. at 275-76.

5. The Barbosa Court notes that it asserts personal jurisdiction over the
defendants, who are residents of the State of New Hampshire, through
the service of process provided by a Massachusetts process server/constable.
The Foxwoods Casino’s main competition for the northeastern gaming
market, other than the Mohegan Sun Casino, is Atlantic City. As such, Fox-
woods draws customers from all over the northeast, and perhaps the entire
nation. One can imagine that it would be difficult for a person residing
several states away to imagine being haled into court in a small Indian
reservation in Connecticut to defend a tort claim. A defendant in a state
court claim could remove the case to federal court in either Connecticut or
the state in which the defendant resides, pending the federal court’s discre-
tion to remand the case back to state law. See 25 U.S.C. §§1441-1447; George
L. Lieberman, A Guide to Removal Remand, 56 FED. LAW., August 2009, at 47.

But removal is not available to a defendant in a tribal court action. E.g.,
Geroux v. Assurant, Inc., No. 08-184 (W.D. Mich., Oct. 23, 2009), available at
http://turtletalk.files.wordpress.com/2009/11/geroux-v-assurant-dct-
remand-order.pdf.

Note that the defendants in Barbosa did not appear to defend themselves,
leading the tribal court — after hearing the case on the merits — to issue a
default judgment against them. It becomes the burden of the plaintiff to
seek enforcement of the tribal court judgment in a jurisdiction that has
personal jurisdiction over the defendants, not an easy task. E.g., Mashan-
tucket Pequot Gaming v. Yau, No. 117849/2009 (N.Y. Sup. Ct., Feb. 17, 2010),
available at http://turtletalk.files.wordpress.com/2010/02/mashantucket-
pequot-v-yau.pdf.

2. WRONGFUL DISCHARGE

WHITE-EAGLE V. HO-CHUNK NATION GRIEVANCE REVIEW BOARD

Ho-Chunk Nation Trial Court, No. CV 08-17, 8 Am. Tribal Law 62 (April 22, 2009)

TODD R. MATHA, Chief Judge. . . .
In 2001, the Court adopted a test for tortious constructive discharge. If a

plaintiff asserted such a defense, the Court would require that he or she ade-
quately demonstrate:

(1) the actions and conditions that caused the employee to resign were
violative of [fundamental] public policy;
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(2) these actions and conditions were so intolerable or aggravated at the
time of the employee’s resignation that a reasonable person in the
employee’s position would have resigned; and

(3) facts and circumstances showing that the employer had actual . . .
knowledge of the intolerable actions and conditions and of their
impact on the employee and could have remedied the situation.

Maureen Arnett et al. v. HCN Dep’t of Admin., CV 00-60, -65 (HCN Tr. Ct., Jan. 8,
2001) at 16. . . .

A ‘‘constructive discharge is not in itself a cause of action, although it is
routinely alleged as a separate count in complaints for wrongful discharge.
Rather, constructive discharge is a defense against the argument that no suit
should lie in a specific case because the plaintiff left the job voluntarily.’’
Id. at 13. . . . Consequently, the Court concluded that a tribal plaintiff could
assert such a defense by reference to a former statutory definition of ‘‘dis-
charge,’’ which constituted an ‘‘involuntary separation or termination of
employment.’’ Id. at 14. . . .

. . . The Court shall begin by commenting upon the nature of at-will
employment. The ERA explains that an at-will ‘‘employee . . . is subject to ter-
mination with or without cause or notice,’’ and ‘‘include[s] Executive Man-
agers of the Nation’s Gaming Facilities.’’ ERA, §5.7o(l). Expanding on this
concept, the Court previously explained that ‘‘ ‘either the employer or the
employee may terminate the relationship at any time for any reason, or
even no reason[,] and that the position is held for an unspecified amount of
time.’ ’’ Dan M. Sine v. Jacob Lonetree, as Pres. of the Ho-Chunk Nation, CV 97-143
(HCN Tr. Ct., Aug. 3, 1998) at 6. . . . Therefore, ‘‘[i]t follows that there is no
right to grieve because a grievance is a procedure whereby a party can challenge
the basis of the decision to terminate an employee as unsubstantiated in law or
in fact. If no reason need be given, it seems illogical to give someone a right to
challenge. . . .’’ Id. at 8.

As a result, while the Court acknowledges the GRB’s concern that the
petitioner’s resignation ‘‘allow[ed] supervisory management the opportunity
to ‘negotiate’ the terms of separation to circumvent the disciplinary process,’’
it considers the concern as misplaced. . . . Quite simply, a supervisor has no
obligation ‘‘to engage in the disciplinary process, which is set in place to ensure
the rights of the employee’’ in relation to an at-will employee’s separation from
employment because the individual maintains no property interest in his or
her continued employment. Id. at 2. The Court appropriately resolves this
constitutional issue since the HCN Legislature lacks the ability to confer
constitutional adjudication authority upon an executive administrative
agency. LoneTree, SU 07-04 at 4-6.

Yet, this determination does not necessarily conclude the inquiry. As the
petitioner somewhat correctly notes, ‘‘the concept of constructive discharge is
recognized as an exception to the employment-at-will doctrine.’’ . . . However,
a distinction exists in constructive discharge jurisprudence: ‘‘an employee
must independently prove a breach of contract or tort in connection with
employment termination. . . .’’ . . . The present case must involve the latter
identified species of constructive discharge earlier acknowledged by the
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Court. An at-will employee, by definition, exercises his or her duties in the
absence of a contractual arrangement. ‘‘The nature of the plaintiff’s at-will
employment, authorizing termination for any reason, is incompatible with
plaintiff’s claim that [her] employer could not discharge [her] by subjecting
[her] to intolerable conditions’’ in the absence of establishing a violation of a
fundamental public policy. . . .

The Supreme Court of California explained the justification underlying
the public policy exception to at-will employment. Briefly, ‘‘an employer
has no right to terminate employment for a reason that contravenes funda-
mental public policy as expressed in a constitutional or statutory provision. An
actual or constructive discharge in violation of fundamental public policy
gives rise to a tort action in favor of the terminated employee.’’ . . . More
comprehensively,

at root, the public policy exception rests on the recognition that in a civilized
society the rights of each person are necessarily limited by the rights of others
and of the public at large; this is the delicate balance which holds such societies
together. Accordingly, while an at-will employee may be terminated for no
reason, or for an arbitrary or irrational reason, there can be no right to termi-
nate for an unlawful reason or a purpose that contravenes fundamental public
policy. Any other conclusion would sanction lawlessness, which courts by
their very nature are bound to oppose. . . . Just as the individual employment
agreement may not include terms which violate fundamental public policy, so
the more general ‘‘compensation bargain’’ cannot encompass conduct, such as
sexual or racial discrimination, ‘‘obnoxious to the interests of the state and
contrary to public policy and sound morality.’’

Gantt v. Sentry Ins., [824 P.2d 680, 686-87 (Cal. 1992)].
. . . ‘‘[T]ort claims for wrongful discharge typically arise when an employer

retaliates against an employee for ‘(1) refusing to violate a statute . . . , (2)
performing a statutory obligation . . . , (3) exercising a statutory right or
privilege . . . , or (4) reporting an alleged violation of a statute of public
importance.’ ’’ . . .

. . . Essentially, ‘‘even if [the petitioner] could raise a triable issue of fact as
to constructive discharge, h[er] case cannot reach the trier of fact unless [s]he
can also show a wrongful discharge in violation of fundamental public
policy.’’ . . .

Quite clearly, the petitioner has not alleged a violation of fundamental
public policy, but has rather attempted to avoid presenting such a
showing. . . . The petitioner has nonetheless cited four (4) potential statutory
provisions capable of evidencing policy violations. First, the petitioner appar-
ently claims that Executive Director Decorah failed to adhere to the principles
underlying the practice of affording performance evaluations. . . . Yet, this
assertion seemingly ignores the fact that the petitioner was an at-will employee
dischargeable for any reason or no reason at all. Second, the petitioner appar-
ently claims that Executive Director Decorah engaged in harassment when he
requested that the petitioner submit her resignation. . . . The ERA sanctions
harassment since capable of ‘‘creating an unreasonably intimidating, hostile,
and objectively offensive working environment.’’ ERA, §5.6d(1). The petitioner,
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however, can hardly contend that her supervisor’s actions constituted harass-
ment when she states in her resignation letter that Executive Director Decorah
‘‘offer[ed] the following: Severance Pay for two weeks, Guaranteed Unemploy-
ment, Placement on a Recall List, and no notation of the discharge on my
record.’’ . . . The petitioner’s supervisor was under no obligation to offer the
petitioner anything, and could have instead chosen to immediately terminate
her. . . . Finally, the petitioner apparently claims that she could not be sub-
jected ‘‘to coercive tactics that constitute a deprivation of a legally protected
right.’’ . . . The petitioner does not identify the legally protected right in
question, but, as explained above, the petitioner maintained no right to
procedural due process or to grieve, with the possible exception of a wrongful
discharge in violation of fundamental public policy.

‘‘The tort of wrongful discharge is not a vehicle for enforcement of an
employer’s internal policies. . . .’’ . . . Unfortunately, the petitioner pleads
nothing else. While one may empathize with the petitioner’s plight, she vol-
untarily accepted this potentiality by accepting an at-will position. The Court
accordingly must deny the petitioner’s request for relief, and shall not remand
the case to the GRB for further consideration with instructions. . . .

NOTES

1. In McFall v. Victories Casino, 2003 WL 25880490 (Little Traverse Bay Bands of
Odawa Indians Tribal Court 2003), the court held that while a tribal
employee grievance process had fallen apart, enough checks and balances
remained to provide the employee with sufficient due process and to sustain
the finding that the employee’s firing was justified:

Defendant reserved the right to summarily discharge an employee based
upon the severity of the infraction, Defendant argues that the intimidating
behavior of the Plaintiff, along with the cumulative impact of numerous
grievance filed against him justified his [being] terminated. In fact, that
was the reason given for Plaintiff’s discharge. The question for this Court
is whether the alleged infractions by the Plaintiff were severe enough that
he should be summarily discharged from employment.

It is important that management have sufficient latitude to manage
without outside interference. Managers must have sufficient discretion
to make decisions. . . . However, there must be adequate checks and
balances. . . .

The evidence in matter was that there was one write-up in plaintiff’s
personnel file. It was for intimidating behavior. Plaintiff argues that the
write-up should have been removed, but in fact it had not been removed.
There was no other disciplinary action taken against Plaintiff. However, on
the day that Plaintiff was terminated the grievance panel made recommen-
dations regarding three (3) separate grievances filed against Plaintiff. There
were about two hours between each of the recommendations, i.e. a span of six
hours. The first of these three recommendations was that Plaintiff receive and
undergo management training, the second found him intimidating and rec-
ommended a written warning, and the third recommended his termination.
It was upon this recommendation and a consultation with the Tribal Human
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Resources Director that Plaintiff was terminated by the interim casino
manager.

In the instant matter, Plaintiff’s situation was reviewed by the grievance
panel, the interim casino manager, and the Tribal Human Resources Director,
three separate entities in the management loop to provide checks and bal-
ances. All three concluded that Plaintiff should be terminated. The process
certainly was not perfect, but it contained enough checks and balances to
ensure fairness to Plaintiff.

McFall, 2003 WL 25880490, at 4-5.
2. In Watkins v. Cherokee Nation, 5 Am. Tribal Law 3 (Cherokee Nation Judicial

Appeals Tribunal 2004), the court denied the award of back pay to an
aggrieved employee, limiting relief to reinstatement and retroactive
benefits:

Petitioner correctly notes that in previous cases this Court has awarded rein-
statement along with back pay and loss of benefits. Likewise, this Court has
awarded attorney fees in Article XII cases. See Cantrell v. Cherokee Nation and
Cherokee Nation Enterprises, JAT 97-01 (1999). Although there was a time
period when this Court permitted recovery of back wages in employee
appeals cases, intervening legislative enactments have limited the available
remedies.

This Court has consistently upheld the Council’s power to limit damages
and other remedies. For instance, in Nix v. Cherokee Nation, JAT 93-03, the
Court permitted the recovery of attorney fees. The Council subsequently
enacted legislation barring attorney fees. In Mauldin v. Cherokee Nation, JAT
95-01, the Court denied attorney fees based on the new legislative restriction
on remedies.

On the issue of back wages, this Court permitted such a recovery in cases
that arose before the effective date of 51 C.N.C.A. §1029 (1996). Section 1029
defines and limits the available remedies. . . .

Watkins, 5 Am. Tribal Law at 4-5.
However, in Webb v. Cherokee Nation, 9 Okla. Trib. 107 (Cherokee Nation

Judicial Appeals Tribunal 2005), the court granted summary judgment to an
employee seeking back pay, asserting that a Cherokee legislative act from
2005 did not apply retroactively to prohibit the award of back pay to the
employee. On remand, the employee lost on the merits. See Webb v. Cherokee
Nation, 9 Okla. Trib. 140 (Cherokee Nation Judicial Appeals Tribunal 2005).

3. Many wrongful discharge claims must be dismissed by tribal courts on
sovereign immunity grounds, though when plaintiffs sue individual tribal
officers, the question is closer. The classic case on this matter is Sulcer v.
Barrett, 2 Okla. Tribal Court Rep. 76 (Citizen Potawatomi Nation Supreme
Court 2000), according to which the tribal business committee fired a tribal
employee, resulting in a tort claim against each of the officials involved in
the decision. The court upheld official immunity over a stinging dissent on
grounds that the plaintiff alleged that the tribal officials had failed to follow
their own procedures in terminating the plaintiff’s employment:

Sovereign immunity cannot, however, be used to defend violation of or
continuing conflict with the Constitution and By-laws of the Tribe.
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Cudmore v. Cheyenne River Sioux Tribal Council, No. 81-226 (Ch. R. Sx. Tr. Ct.,
Oct. 9, 1981), 10 I.L.R. 6004. Whether this challenge is raised in the face of
the Tribe’s official legislative action, which is itself the offending violation or
conflict, or in the midst of administrative action which is the point of
offense, this Court is entrusted with the responsibility of making such deter-
mination and curing those conflicts.

Sulcer, 2 Okla. Tribal Court Rep. at 96-97 (Pitchlynn, J., dissenting). Justice
G. William Rice, in a separate concurrence, defended the application of
immunity in the case, writing:

Here, the Business Committee did not fire Appellant directly, but by motion
expressed its desire that the Tribal Administrator (who was also a member of
the Business Committee) do so. The Tribal Administrator thereafter termi-
nated Appellant pursuant to that motion. Had this action been filed against a
line officer of the Tribe who fired a tribal employee without (allegedly) com-
plying with the Tribal personnel policies or a Business Committee member
acting without the authority of the Business Committee as a whole, I would
perhaps reach a different conclusion. Clearly the tribal personnel policies and
the cited resolution are intended respectively to provide procedural protec-
tions for tribal employees subjected to disciplinary actions by executive line
officers of the Tribe, and against Business Committee members who interfere
in tribal employee situations individually and without the authority of
formal action by the Business Committee as a whole. The suggestion that
personal motives may have played a role in the actions taken by the Appellees
is certainly troubling. Almost thou persuadest me.

However, even after additional briefing, I can find no authority for the
proposition that either the personnel policies or the cited resolution were
specifically intended to apply to the Business Committee acting together in a
proper meeting as the legislative/executive body of the Tribe. Therefore, even
if the fact that Appellant was actually terminated from her employment by
the Tribal Administrator, who is not a defendant here, is overlooked under
the theory that the Business Committee motion ‘‘forced’’ the Tribal Admin-
istrator to terminate Appellant, the question simply becomes whether the
Business Committee has retained the authority to terminate a tribal
employee without cause.

Sulcer, 2 Okla. Tribal Court Rep. at 87-88 (Rice, J., concurring).
4. One tribal court affirmed that a tribal legislature can legislatively reaffirm

tribal sovereign immunity from suit for back pay or wrongful discharge
damages, even after the tribal courts have concluded that tribal con-
stitutional common law authorizes suits:

Although there was a time period when this Court permitted the recovery of
back wages in cases brought pursuant to Article VII of the Cherokee Consti-
tution, intervening legislative enactments have limited the available reme-
dies. As noted in [In re] Bush, this Court has consistently upheld the power of
the Council to limit damages under Article II of the Constitution. [See 7 Okla.
Trib. 426, 432 (Cherokee 2002).] In Nix v. Cherokee Nation, Case No. JAT-93-
03, [6 Okla. Trib. 220 (Cherokee 1994),] this Court permitted the remedy
of attorneys fees. [Id. at 222.] The Council subsequently enacted legisla-
tion barring attorneys fees, and in Mauldin v. Cherokee Nation, Case
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No. JAT-95-01, [4 Okla. Trib. 455 (Cherokee 1995),] the Court denied attor-
neys fees based on the new legislative restriction on remedies. [Id. at 458.]

In re Cain, 7 Oklahoma Tribal Rep. 500, 504 (Cherokee Nation Judicial
Appeals Tribunal 2002).

3. DEFAMATION

PERRON V. MASHANTUCKET PEQUOT TRIBE

Mashantucket Pequot Tribal Court, No. MPTC-CV-97-138, 3 Mash. Rep. 479, 2002

WL 34244445, 2002.NAMP.0000009 (July 11, 2002)

The opinion of the court was delivered by: THOMAS J. LONDREGAN, Judge

I. Introduction

A. Findings of Fact

In 1995, Plaintiff Richard A. Perron, a detective with the Connecticut State
Police, was working in the casino unit out of Meriden, Connecticut. . . . In the
course of Connecticut State Police investigations of various financial crimes at
the casino, Mashantucket Pequot Gaming Enterprise security personnel
alerted Det. Perron . . . and other state police officers about a possible
double-billing scheme at Foxwoods. Det. Perron was assigned as the primary
investigating officer. . . .

The security department of the Gaming Enterprise also knew about the
double-billing scheme. Security supervisor Michael Wilson testified that
[because he and his supervisor, Richard E. Sebastian, director of security at
the Gaming Enterprise,] . . . believed senior management might be involved
in the scheme, he tried to keep the investigation confidential. . . .

Det. Perron shared Mr. Sebastian’s suspicion that members of Foxwoods
management were possible suspects in the double-billing scheme. . . .

On Sunday, November 12, 1995, the double-billing investigation switched
into high gear when Det. Perron received a phone call at home from
Mr. Wilson, who told the Plaintiff he had information about where to find
documents that could corroborate the confidential informant’s claims. Det.
Perron called the on-duty supervisor, Sgt. O’Hara, for authorization to work
overtime on the case, and then he agreed to accompany Wilson on the mission
to uncover evidence of the double-billing scheme. Det. Perron accompanied
Wilson to a tribal building on Route 184 in North Stonington, Connecticut.
During their ride over to the Route 184 Building, Wilson told Perron that
Sebastian had authorized entry into the office where they believed the records
were kept and that he had also authorized the use of a locksmith if necessary.
A security guard was on duty that day, and the outside door to the building was
open, but, as anticipated, Wilson needed to call a locksmith to gain entry into
the office where he hoped to find the documents.

At trial, Wilson and Sebastian testified that to justify entry into the office
without raising suspicion and without compromising the secrecy of the inves-
tigation, Wilson, with Sebastian’s permission, told the locksmith he needed to
get into the office to investigate a foul odor. It is uncontroverted that Perron
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had nothing to do with initiating or perpetuating the foul-odor story. Once
inside the office, Wilson attempted to cover the window with cardboard to
shield his actions from the security guard, but Perron told him such precaution
was unnecessary. It is uncontroverted that Det. Perron touched nothing in the
office and that Wilson alone searched the office for the relevant documents,
finding none.

After coming up empty-handed, Wilson called Sebastian, who gave him
permission to enter the Klewin trailers, located on the Tribe’s Reservation, to
search for the documents. At the trailer, Wilson and Perron met security
personnel, who used the access code to deactivate the security system. Wilson
then ‘‘defeated’’ the lock of the office where he believed the documents were
located, and he searched the room without finding the records he sought. It is
uncontroverted that Det. Perron touched nothing in the office. . . .

It was also on December 7, 1995, that upper management first learned of
the entries into the Route 184 Building and the Klewin trailer. . . . After a
preliminary investigation into the matter, then–Senior Vice President of
Operations George Henningsen and Robert T. Winter, general counsel, sent
a memorandum dated December 11, 1995, to Mickey Brown summarizing the
results of their investigation into the ‘‘unauthorized searches.’’ Mr. Brown,
then CEO of the Gaming Enterprise, in turn sent a memorandum to
Mr. Hayward, with the Henningsen memorandum attached. . . .

The media coverage continued in a series of articles, editorials and adver-
tisements that ran in area newspapers from December 16, 1995, through
March 30, 1996. Several of Defendants’ statements published in the media
and to Governor Rowland inspired Plaintiff[] to sue Defendants for libel. Plain-
tiff[] did not complain, however, about the New London Day’s January 13, 1996,
front-page article with the headline ‘‘Lawyer claims Mashantuckets blocking
investigation: State police assigned to casino hire counsel.’’ . . . The article
begins: ‘‘Noted civil rights lawyer John Williams has been retained by two
state police officers assigned to Foxwoods Resort Casino, and he claims a police
investigation into possible organized crime there has been blocked by conspir-
ing casino executives.’’ Halfway through the first page of the article, Plaintiff
Perron’s name appears. The pertinent portions of the article read:

The attorney said he expects his client, state police detective Richard Perron, to
be cleared of any wrongdoing in a pending state police investigation triggered
by a tribal complaint about police breaking into casino offices in November.

Tribal officials claimed Perron and casino security officials broke into
finance offices and a construction trailer in November as part of a state police
corruption probe. . . .

Williams said Perron was allowed into the offices by the casino’s security
director and that state police are given access to casino records under the terms
of the tribe’s gaming compact with the state.

. . . Toward the end of the article, the Day quotes Williams as saying,
‘‘I think it is absolutely clear that Detective Perron’s job is to make sure that
organized crime does not get its nose under the tent at Ledyard, and there are
some people employed by the tribe who have a vested interest in seeing that he
does not do that job.’’
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The Internal Affairs Division of the state police thoroughly investigated
the matter, and it fully exonerated Perron of any wrongdoing. . . . In March of
1996, however, Lt. Colonel William T. McGuire, second in command of the
state police at the time, transferred the Plaintiff[] out of the casino unit against
their wishes. McGuire testified that the transfer was not disciplinary in nature,
but rather that it served the needs of the department.

Det. Perron was upset by the publicity surrounding the alleged break-ins
and his subsequent transfer out of the casino unit. He reported at trial that the
false media reports caused him considerable pain and suffering. He testified
that when he read the articles in the newspapers he got depressed. ‘‘I was sick
over it. . . . I contemplated suicide.’’ He testified that he was ‘‘consumed’’
by the publicity and that ‘‘there were ups and downs and emotional
moments.’’ . . . Perron also reported that he had trouble sleeping and that
his relationships with family members suffered as a result of the publicity
and the investigation. Perron also testified that his emotional distress pre-
vented him from taking an examination necessary to advance to the rank of
sergeant, and that his failure to take the exam deprived him of the opportunity
to earn more income. . . .

Det. Perron also reported at trial that his reputation at work suffered as a
result of the false reports in the press. He testified, ‘‘[Among t]he people that
I work with I’m known as the guy that broke into the trailers.’’ He said that on
some occasions when he went to execute a search warrant, other troopers
would ask him ‘‘to open the door because of the articles.’’ It is undisputed
that Plaintiff Perron was neither suspended nor demoted as a result of the
articles or his actions that prompted them. He presented no evidence other
than his testimony that his reputation within the police force suffered as a
result of the articles or the investigation into his conduct. In fact, his former
commanding officer, Lt. Colonel McGuire, testified that he had a favorable
impression of Perron’s abilities as a detective. . . .

II. Discussion and Analysis

. . .

B. Count 2: Libel/Defamation (Perron)

Count 2 charges:

Defendants made or caused to be made statements that were defamatory and
untrue about . . . Richard Perron. The defamatory statement identifies . . .
Perron to a reasonable reader. The defamatory statements were published to
a third party, namely the Governor of the State of Connecticut, the news media
and Plaintiff’s employer, the Connecticut State Police. . . . Perron’s reputation
suffered . . . injury as a result of the conduct of the Defendants. . . .

. . . Plaintiff Perron argues that the December 11, 1995 letter to the Gov-
ernor from Hayward and statements to the media printed on December 16,
1995, defamed him. He also argues that the Defendants’ publication of iden-
tical ads in the Courant and the Day on February 22, 1996 defamed him. Despite
the fact that he is a state police officer, Perron argues that he is a private citizen
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for purposes of analysis of the libel count. Defendants counter that as a state
police officer Perron is a public official and as such he must prove actual malice
by Defendants to recover for libel. Defendants also argue that Perron has not
proved Defendants’ speech was unprivileged and unprotected. For the reasons
set forth fully below, the Court finds that Plaintiff Perron failed to prove
that Defendants libeled him, and the Court enters judgment for the
Defendants. . . .

2. Defendants Tribe and Tribal Council

In Fletcher, the Court said a communication is defamatory if it ‘‘tends so to
harm the reputation of another as to lower him in the estimation of the
community or deter third persons from associating or dealing with him.’’
Fletcher v. Mashantucket Pequot Tribe, 3 Mash. 265, 271 (1998). . . . The
necessary elements of a defamation action are that the defendant, without
privilege, published false statements and that the statements harmed the
plaintiff. See Fletcher at 271. . . . ‘‘Publication’’ means making the statement
known to a third party. See Fletcher at 271. . . .

In analyzing a claim for libel, the Court must first decide whether Plaintiff
is a public official, a public figure, or a private individual. The determination is
necessary so the Court can decide the level of proof required. The question is
one of first impression at Mashantucket, so the Court looks to the courts of
other jurisdictions for guidance. See XII M.P.T.L. ch. 1, §1(a); see also DeLorge v.
Mashantucket Pequot Gaming Enterprise, 3 Mash. 1 (1997). Should the Plaintiff be
a public official or a public figure, the Court will analyze his libel claim under
the standard enunciated by the U.S. Supreme Court in the seminal New York
Times Co. v. Sullivan, 376 U.S. 254 (1964), decision. In New York Times, the
Court held that a public official cannot recover ‘‘damages for a defamatory
falsehood relating to his official conduct unless he proves that the statement
was made with ‘actual malice’ — that is, with knowledge that it was false or
with reckless disregard of whether it was false or not.’’ New York Times at
279-280. The Court hereby adopts the New York Times holding requiring
that public officials prove actual malice to recover for libel. The Court also
holds that public figures ‘‘may recover for injury to reputation only on clear
and convincing proof that the defamatory falsehood was made with’’ actual
malice. Gertz v. Robert Welch, Inc., 418 U.S. 323, 342 (1974). . . .

In federal courts and in the state of Connecticut, it is well-settled that
police officers are public officials. See Coughlin v. Westinghouse Broadcasting
and Cable, Inc., 780 F.2d 340 (2d Cir. 1985) (upholding the district court’s
determination that the plaintiff, a rookie police officer, was a public official);
see also Moriarty v. Lippe, 162 Conn. 371, 378 (1972) (noting that a patrolman
appears to have ‘‘substantial responsibility’’ over the conduct of government
affairs ‘‘sufficient to be a public official’’). . . . The Court adopts the findings of
its sister jurisdictions that a police officer is a public official for purposes of
analyzing a libel claim, and it finds that because Plaintiff Perron is a state police
officer he is a public official. Consequently, the Court holds that in order for
Perron to prevail on his claim for libel, he must prove by clear and convincing
evidence that Defendants published false statements with actual malice.

A. Tort Doctrines under Tribal Law 591



a. The Letter to Governor Rowland

Plaintiff argues that Hayward’s letter defamed him because it contained
false statements and was published to the Governor, and Defendants counter
that the letter contained no false statements. Defendants argue, however, that
the letter requesting an investigation into potential police misconduct was
absolutely privileged as a ‘‘report of a suspected crime,’’ . . . and is thus not
subject to an action for libel.

The Court in Fletcher concluded that ‘‘[a]n essential element of a defama-
tion claim is that the defendant was not privileged to publish the false state-
ment.’’ Fletcher at 272. In Petyan v. Ellis, 200 Conn. 243 (1986), the Connecticut
Supreme Court considered whether statements made in judicial and quasi-
judicial proceedings were privileged. See Fletcher at 272. ‘‘There has long
been established that there is an absolute privilege for statements made in
judicial proceedings.’’ Id. (quoting Petyan at 245-46 . . . ). In Petyan, the court
held, ‘‘[L]ike the privilege which is generally applied to pertinent statements
made in formal judicial proceedings, an absolute privilege also attaches to
relevant statements made during administrative proceedings which are
‘quasi-judicial’ in nature.’’ Id. . . . The effect of an absolute privilege ‘‘is that
damages cannot be recovered for a defamatory statement even if it is published
falsely and maliciously.’’ Id.

To decide the question of privilege, the Court must ask whether the inter-
nal affairs investigation of Plaintiff Perron was a quasi-judicial proceeding. The
question has not been addressed in this Court or in the Connecticut appellate
courts, but Connecticut superior courts have held that investigatory or disci-
plinary hearings before the Commissioner of Public Safety regarding state
police officers constitute quasi-judicial proceedings. . . .

[T]his Court . . . finds that the internal affairs investigation into Plaintiff
Perron was indeed a quasi-judicial proceeding and that the letter to the
Governor, a citizen’s complaint of potential police abuses, was absolutely
privileged. Consequently, the Court holds that the Defendants, who wrote
the letter, are not liable to the Plaintiff for any false statements the letter
may contain.

Even if the Court were to find that the statements in the letter were not
privileged, the Plaintiff failed to prove by clear and convincing evidence that
anything in the letter was false and that any statement in the letter was made
with actual malice. The letter did not accuse the Plaintiff by name, nor did it
accuse any state police officer outright of wrongdoing. Instead, the letter
sought Governor Rowland’s immediate help in investigating whether ‘‘a mem-
ber of the State Police’’ was ‘‘involved in two illegal break-ins involving
Mashantucket Pequot Tribal property.’’ The Court sees nothing false or sinister
in Defendants’ seeking the Governor’s aid in uncovering the truth about a
matter of such public importance as a possible abuse of police power. Even
if the Court were to find that the letter contained false statements, the Plaintiff
submitted no credible evidence that the Defendants either knew that such
statements were false or that they recklessly disregarded whether the state-
ments were false or not. Accordingly, the Court finds that Plaintiff Perron
failed to prove by clear and convincing evidence that Defendants made false
statements with actual malice.
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b. The December 16, 1995, Newspaper Articles

Perron also claims that two newspaper articles contained false statements
that defamed him. One of the articles appeared in the Hartford Courant, the
other in the New London Day. The Hartford Courant reported that ‘‘Brown
sharply criticized the few state police officers he believes are responsible and
calls the office entries ‘inexcuseable [sic] and potentially illegal.’ ’’ Perron
claims the language ‘‘inexcusable and potentially illegal’’ is libelous. Perron
further objects to the language: ‘‘Brown said that Peron [sic] had to have known
in advance that his entry into the offices was improper. ‘Any suggestion that
the detective involved in these entries believed them to be proper or somehow
authorized is ludicrous,’ he said.’’ . . .

Some of the allegedly defamatory language attributed to Brown in the
Hartford Courant appears verbatim in the Day article, but the article also con-
tains other language, not appearing in the Courant, that Perron calls defama-
tory. In the Day’s front-page article, the offensive language begins: ‘‘State
police have lost sight of the rights of the Mashantucket Pequot Tribe and
the legal limits or proper police conduct in . . . irresponsible, and presumably
unsupervised, investigative excesses,’’ Brown said. . . . The article continues
further to include allegedly defamatory statements attributed to Bruce
MacDonald. The article reads: ‘‘Tribal spokesman Bruce MacDonald said the
break-ins at Foxwoods were reminiscent of Watergate and the so-called ‘plum-
bers’ operation to detect administration leaks in the Nixon era.’’ ‘‘ ‘We’ve got a
plumber-type group here, a renegade group,’ MacDonald said. ‘These people
don’t have the right to invade people’s homes or businesses on a whim.’ ’’ . . .
On the article’s second page, Perron found more defamatory language attrib-
uted to MacDonald and Brown. The article reads: ‘‘MacDonald said there can
be no defense when police break the law. ‘This is an apparent attempt to justify
what we feel was a clearly illegal action,’ he said. ‘These people took the law
into their own hands, in our view. The tribe feels very strongly that they were
wronged.’ ’’ . . . Finally, Perron points to the following quotation, attributed to
Brown, as defamatory. ‘‘But Brown noted that ‘the fact that no evidence of
wrongdoing was found in these ‘‘searches’’ cannot excuse the methods
employed.’ ’’

In Fletcher, the Court found that ‘‘expressions of opinion are constitution-
ally protected. . . .’’ Fletcher at 273. . . . As a matter of law, the Court must deter-
mine whether Defendants’ statements are protected as opinion or subject to a
claim for libel as factual assertions. See Fletcher at 273. . . . Although language
used may be ‘‘vehement, caustic and unpleasant . . . that does not make it
libelous under the law.’’ Dow v. New Haven Independent, Inc., 41 Conn. Sup.
31, 34 (1987). ‘‘A public official must expect, in a society that guarantees
free speech, that at times he or she will be the subject of rhetorical hyperbole.
Nevertheless, that alone cannot be the basis for an action for libel.’’ [Id.] at 34.
See Fletcher at 273 (‘‘even the most careless reader must have perceived that the
word [’blackmail’] was no more than rhetorical hyperbole, a vigorous epithet
used by those who considered [plaintiff’s] negotiating position extremely
unreasonable’’). . . . The Court in Fletcher adopted guidelines set out in
Ollman v. Evans, 750 F.2d 970 (D.C. Cir. 1984), for determining whether a
statement is protected opinion or unprotected fact:
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[W]e must examine both the context in which the statements are made and the
circumstances surrounding the statements. We must also look at the language
itself to determine if it is used in a precise, literal manner or in a loose, figurative
or hyperbolic sense. . . . [W]e must examine the statements to determine if
they are objectively capable of being proven true or false. Finally, if the
above analysis indicates that the statement is opinion, we must determine if
it implies the allegation of undisclosed defamatory facts as the basis for the
opinion. Fletcher at 273.

The Court finds as a matter of law that the language in the articles is not
subject to being judged for its truth or lack thereof and that it falls in the fair
comment or opinion category. The Court further finds that the opinions
expressed do not imply any allegation of undisclosed defamatory facts as
their basis. The use of language such as ‘‘ludicrous’’ and ‘‘plumbers-style oper-
ation’’ suggests an over-the-top response characteristic of what the common
law of libel has called ‘‘rhetorical hyperbole.’’ If calling the dealings of a real-
estate developer ‘‘blackmail’’ qualifies as rhetorical hyperbole in [Greenbelt
Cooperative Publishing Assn. v. Bresler, 398 U.S. 6 (1970)], and the use of the
word ‘‘traitor’’ in [Letter Carriers v. Austin, 418 U.S. 264, 284-286 (1974)] also
escapes liability for defamation, then the much tamer ‘‘ludicrous’’ language
and ‘‘Watergate’’ innuendo found in the December 16, 1995, articles must also
enjoy protection as ‘‘vigorous epithets’’ employed in the course of public
debate. As such, the language is protected as opinion and is not actionable
as libel. The remaining objectionable statements in the articles use terminol-
ogy that signals their status as opinion. In the quotations of MacDonald, the
phrases ‘‘we feel,’’ ‘‘in our view’’ and ‘‘the Tribe feels very strongly’’ are classic
signals to the reader that the statements are expressions of opinion rather than
assertions of fact. The Court therefore finds that the language in the articles is
protected as opinion and fair comment, and that, as such, the statements are
not subject to claims for libel.

Even if the language were not protected, Plaintiff has failed to prove that
Defendants made the statements with actual malice. As a public official,
Plaintiff must expect that some of his actions will invite scrutiny, lively
debate and vigorous comment. Since he failed to prove actual malice, he
cannot recover libel for any of the statements in the December 16, 1995,
articles.

c. The February 22, 1996, Advertisements

Plaintiff Perron also claims that an advertisement paid for by the Defen-
dants libeled him. Virtually identical full-page advertisements, with the
headline ‘‘There’s A Right Way And A Wrong Way,’’ ran on February 22,
1996, in the Norwich Bulletin and the Hartford Courant. The names of all
seven Tribal Council members appear at the bottom of the ads, and the Courant
ad carries the phrase ‘‘Paid for by the Mashantucket Pequot Tribal Council.’’
A line atop the ad in each newspaper clearly identifies the article as an
advertisement.

In DeLorge v. Mashantucket Pequot Gaming Enterprise, 2 Mash. 170 (1997),
the Court held that the ‘‘truth of the communication provides a complete
defense to defamation actions.’’ DeLorge at 172. . . .
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To determine whether any of the statements in the ad defamed the Plain-
tiff, the Court adopts the guidelines set forth in Fletcher and examines the
context and surrounding circumstances of the statements. The ad begins:

Recent criticism in the New London Day by the attorney for a state police
detective, under investigation for surreptiously [sic] entering tribal offices, is
both unfair and grossly misleading. The sensationalist statements in The Day
do a disservice to the Mashantucket Pequot Tribal Nation and its 11,600
employees, including the approximately 1,000 people in management
positions.

The authors of the ad assert that, contrary to the reports in the Day, the
Tribe cooperates fully with federal and state law enforcement agencies. The ad
says, ‘‘It is one thing for a lawyer whose client is under investigation to defend
that client vigorously, but it is quite another matter for that very same lawyer
to lash out and question the integrity of those who called for the investigation
in the first place.’’ In conclusion, the ad reads, ‘‘Before the New London Day
makes any judgments about Foxwoods or the Tribe, it should look at the
record, and not the claims of a lawyer trying to defend his clients by throwing
mud on innocent people.’’ The overall tone of the ad is critical of the Day for
reporting alleged corruption among Foxwoods management without first ana-
lyzing the record. While the ad does use strong language condemning ‘‘the
attorney for a state police detective,’’ it names neither the attorney, nor any
specific member of the state police, and the Plaintiff[’s] name[] appear[s]
nowhere in the ad. . . .

The context of the ad leads the Court to conclude that the ad’s primary
purpose was to criticize the Day, as the ad states, and not to vilify Detective
Perron, whose name appears nowhere in the ad. The Plaintiff, however, claims
that a sentence in the third paragraph of the ad defames him. The allegedly
libelous language reads: ‘‘Despite what this man’s lawyer says, there is nothing
in our gaming compact with the state that allows state troopers to break
into tribal offices.’’ . . . Perron argues that the statement is false and therefore
libelous because he ‘‘did not break into tribal offices.’’ In order to decide
whether the sentence libeled Perron, the Court must consider it within the
full context of paragraph No. 3. The full paragraph reads:

There is such a thing as protocol, a right way to do things and a wrong way.
Despite what this man’s lawyer says, there is nothing in our gaming compact
with the state that allows state troopers to break into tribal offices. There is
nothing in the compact which allows any tribal employee to break into tribal
offices. There is a clearly defined process under the compact in which the
Mashantucket Pequot Gaming Commission has the authority to investigate
any criminal wrongdoing in the gaming enterprise. The state police officer and
certain members of the Tribe’s employees acted improperly. . . .

The Court finds that the statements in paragraph No. 3 mix assertion of
fact with expression of opinion. Despite Perron’s sincere belief that the
compact allowed his entry, which was in fact authorized by the security depart-
ment, the statement that the gaming compact does not allow ‘‘state troopers
to break into tribal offices’’ is undeniably true, and as a true statement, it is
protected against any claim for libel.
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Perron objects to the Defendant’s characterization of the entries as
‘‘break[ing] into tribal offices.’’ When one considers the full context of
paragraph No. 3, however, the reasonable reader understands that the ad
does not accuse the Plaintiff of breaking and entering, but rather it expresses
the opinion that a ‘‘state police officer . . . acted improperly.’’

The Plaintiff vehemently disagrees that he broke into tribal offices and by
extension that he acted improperly. In is undisputed that the investigations
into his actions resulted in no charges against him. That does not mean,
however, that the ad was false. In deciding whether the statement was actually
false or a protected expression of opinion, the Court considers the fact that Lt.
Colonel McGuire, Perron’s commanding officer, questioned Perron’s judg-
ment in the matter. The Court finds instructive the opinion of McGuire,
who was second in command of the state police at the time of the break-ins
and the ensuing transfer of the officers. If McGuire and other state police
officers can disagree on whether Perron ‘‘acted improperly’’ in some capacity,
then the assertion is incapable of being proved either true or false. Conse-
quently, the Court finds the statements in paragraph No. 3 to be opinions
protected by law from libel claims.

Even if the Court were to conclude that the statements were assertions of
fact and therefore subject to a libel claim, as a public figure the Plaintiff must
prove that the statements were made with ‘‘actual malice.’’ Plaintiff offered no
such proof. Accordingly, the Court finds that the ad did not defame him, and it
hereby finds for Defendants on Count 2. . . .

NOTES

1. As a result of attempted labor organizing in Indian country, some tribes
have adopted codes authorizing suit for defamation, a common tactic by
governments and management to respond to organizing efforts. The Little
River Band of Ottawa Indians is one such tribe, as its Protection against
Defamation Act of 2006 shows:

4.01. Libel and Slander.

a. Both libel and slander must be published or made in the presence
of third parties who have the ability to rely or act upon the information
received and understand the information provided as diminishing the
reputation of the person to whom they are referring. Both libel and
slander can be addressed to private individuals and to public officials.

b. Libel and slander of a public official must be made with malice.

4.02. Damages Authorized. Except as provided in this section, in actions
based on libel or slander the plaintiff is entitled to recover only for the actual
damages which he or she has suffered in respect to his or her property,
business, trade, profession, occupation, or feelings.

a. Exemplary and punitive damages shall not be recovered in
actions for libel unless the plaintiff, before instituting his or her action,
gives notice to the defendant to publish a retraction and allows a reason-
able time to do so, and proof of the publication or correction shall be
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admissible in evidence under a denial on the question of the good faith of
the defendant, and in mitigation and reduction of exemplary or punitive
damages.

b. For libel based on a radio or television broadcast, the retraction
shall be made in the same manner and at the same time of the day as the
original libel; for libel based on a publication, the retraction shall be
published in the same size type, in the same editions and as far as prac-
ticable, in substantially the same position as the original libel; and for
other libel, the retraction shall be published or communicated in sub-
stantially the same manner as the original libel.

4.03. Defense. If the defendant in any action for defamation gives notice in
a justification that the statements published were true, this notice will serve
as proof of absence of malice. However, it may make the defendant liable
for the common law tort of invasion of privacy. In an action for defama-
tion, even though the defendant has pleaded or unsuccessfully attempted
to prove a justification he or she may prove mitigating circumstances
including the sources of his or her information and the ground for his or
her belief was true. Damages shall not be awarded in a defamation action
for the publication of a fair and true report of matters of public record, a
public and official proceeding, or of a governmental notice, announce-
ment, written or recorded report or record generally available to the public,
or act or action of a public body, or for a heading of the report which is a fair
and true head note of the report. This privilege shall not apply to a libel
which is contained in a matter added by a person concerned in the publi-
cation or contained in the report of anything said or done at the time
and place of the public and official proceeding or governmental notice,
announcement, written or recorded report or record generally available
to the public, or act or action of a public body, which was not a part of
the public and official proceeding or governmental notice, announcement,
written or recorded report or record generally available to the public, or act
or action of a public body. . . .

4.08. Truth as a Defense. In all actions for defamatory statements the truth
may be given in justification as evidence; and, if it appears that the matter
charged as defamatory is true and was published with good motives and for
justifiable ends, the civil complaint shall be dismissed.

Little River Band of Ottawa Indians, Protection against Defamation Act of
2006, Ordinance No. 06-400-08 (2006). However, the first case brought
under the statute related to public allegations by some tribal members
against others on the question of tribal citizenship. See Sam v. Ossignac,
No. 08-195-GC (Little River Band of Ottawa Indians Tribal Court 2008).

2. In Russell v. Grand Traverse Band of Ottawa and Chippewa Indians Election
Board, 2000 WL 35749801 (Grand Traverse Band Tribal Court 2000), the
court applied Michigan state law in holding that the plaintiff’s defamation
claims failed to meet the elements of defamation:

With respect to Count III of Plaintiffs’ Complaint, which alleged defamation
on the part of Defendant GTB Election Board, this Court agreed with
Defendant Election Board’s contention that the required legal elements of
a defamation claim were not present in Plaintiffs’ Complaint. Due to the
lack of Grand Traverse Band tribal law, statutory or otherwise, regarding
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defamation, Defendant Election Board properly looked to Michigan law for
the required elements of such a claim. See Rouch v. Enquirer and News of Battle
Creek (after remand), 440 Mich. 238, 251, 487 N.W.2d 205 (1992). . . .

Russell, 2000 WL 35749801, at *1.

B. TRIBAL COMMON LAW CAUSES OF ACTION

KIMSEY V. REIBACH

Confederated Tribes of the Grand Ronde Community of Oregon Tribal Court,

No. C-05-02-002, 6 Am. Tribal Law 119 (June 30, 2005)

The opinion of the court was delivered by: EDMUND CLAY GOODMAN, Chief
Tribal Court Judge

A. Background; Introduction

Plaintiff Marvin Kimsey filed this action alleging that the Defendant, Jan
Reibach, slandered and defamed him by making public statements suggesting
that Mr. Kimsey was a homosexual. Mr. Kimsey alleges that Mr. Reibach caused
him ‘‘per se and actual damages under the custom and tradition of tribal law’’
and that Mr. Reibach has negligently and intentionally inflicted emotional
distress upon him. . . .

Having considered the arguments made in the briefs and at the hearing,
I have determined that the Court lacks subject matter jurisdiction to hear an
action sounding in tort between two private individuals because the Tribe has
not enacted an Ordinance specifically delegating jurisdiction over such actions
to the Tribal Court. Moreover, in the alternative, I also hold that even if this
Court had subject matter jurisdiction to hear such an action, this case is ‘‘of
such a nature that the Court should not hear it.’’ It would not be appropriate
for this Court to adjudicate the complicated issues involved in such a case in
the absence of Tribally-enacted standards for addressing such issues. . . .

C. Discussion

. . .

2. The Court Lacks Subject Matter Jurisdiction over Defamation
Actions Arising in Tort between Two Private Parties

. . . To resolve questions regarding the jurisdiction of the Tribal Court, we
must first look to the Tribal Constitution, which states, in relevant part,
as follows:

The Tribal Court shall be empowered to exercise all judicial authority of the
Tribe. Said authority shall include but not be limited to enforcement of the
Indian Child Welfare Act of 1978 and the American Indian Religious Freedom
Act of 1978, as well as the power to review and overturn tribal legislative and
executive actions for violation of this Constitution or the Indian Civil Rights
Act of 1968.
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Tribal Constitution, Art. IV, Sec. 3 (emphasis added). This provision of the
Constitution provides that the Court is to be granted certain judicial authority
by the Tribal Council, making clear that under the Constitution the Court
is to be granted certain powers, and therefore is a court of limited
jurisdiction. . . . The language prohibits the Council from granting judicial
authority to any Tribal institution other than the Tribal Court, but it does
not require that the Court be granted general jurisdictional authority.

Mr. Kimsey cites to §710(d)(1)(A) of the Tribal Court Ordinance as
demonstrating that the Tribe has granted the Court such general jurisdictional
authority. . . .

. . . [T]he Tribe’s intent was to have the Court function as a court of limited
jurisdiction, particularly in light of the highlighted clause, with any additional
jurisdictional authority to be expressly delegated by Ordinance.

In the years prior to 1998, the Tribe treated the Court as a court of limited
jurisdiction, enacting a series of Ordinances granting the Tribal Court jurisdic-
tion over specific subject matters. See, e.g., Divorce Ordinance (no Tribal Code
Section assigned), part (a) (‘‘The purpose of this Ordinance is to grant authority
to the Tribal Court to dissolve marriages.’’); Enrollment Ordinance, Tribal
Code §410(d)(4)(H) (granting limited authority to Tribal Court to hear appeals
of adverse enrollment determinations); Indian Child Welfare Ordinance,
§710(c) (‘‘The jurisdiction of the Tribe shall extend to child welfare matters
involving all Grand Ronde children, wherever located.’’); Liquor Ordinance,
§760(g) (establishing civil penalties and specifically providing for their
enforcement in Tribal Court for violation of the Ordinance); Small Claims
Court Ordinance (no Tribal Code Section assigned), part (a) (‘‘The purpose
of this Ordinance is to grant authority to the Tribal Court to adjudicate over
matters involving small claims.’’).

In 1998, however, the Tribal Council significantly amended this provision
of the Tribal Court Ordinance. . . .

[T]he Tribe still intends that jurisdiction over specific subject matter areas
be delegated ordinance by ordinance.

Further, since 1998 the Tribe’s practice of expressly granting the Court juris-
diction over specific subject matter areas has not changed. In 2002, for example,
the Tribe enacted the Public Safety Ordinance (no Tribal Code Section assigned).
Subpart (j) of that Ordinance contains a specific and express grant of jurisdic-
tion to the Tribal Court to hear cases arising under that Ordinance. . . .

I therefore determine that in order to have jurisdiction over a defamation
action arising in tort between two private individuals, there must be an Ordi-
nance or other statutory enactment of the Tribal Council granting the Court
specific jurisdiction to hear such matters and setting out the standards by
which such matters should be adjudicated. A review of the Tribal Code indi-
cates that there is no such Ordinance or statutory enactment. In the absence of
such an enactment, I determine that this Court lacks the subject matter juris-
diction necessary to hear this case.

3. The Case Is ‘‘of Such a Nature That the Court Should Not Hear It’’

In the alternative, I find also that even if an express grant of subject matter
jurisdiction is not required, this case is ‘‘of such a nature that the Court
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should not hear it.’’ Exercising the discretion granted under Tribal Code
§310(d)(1)(A)(3), I would dismiss this case on this alternate ground as well.
The problem for the Court is again with the lack of a specific enactment to
guide the Court as to the standards to be applied in adjudicating such matters.

The fact that the parties so radically disagree as to whether the alleged
statements of Mr. Reibach violate Tribal law, whether Tribal law allows for
actions of slander per se, and whether such torts may be brought against a
‘‘marital community’’ underscore the necessity of having a specific tribal
enactment setting out the standards for adjudicating such actions. Because
there is nowhere to look in Tribal law for such standards, we are left with
arguments based on the laws of the State of Oregon, the common law, and
even reference to the works of William Shakespeare.2 To move forward in the
absence of Tribal standards would be to construe such absence as leaving it to
the Court’s sole discretion to import the laws of foreign jurisdictions to govern
the relations between individuals within the Tribe’s jurisdiction. I believe it is
inappropriate to do so, as it would place the Court in the role of legislating such
standards. That legislative role belongs to the Tribal Council.

Compare this lack of standards to govern the kind of tort asserted in this
case with what the Tribe has done with regard to tort claims against the Tribal
government and its officers and officials. The Tribe’s Tort Claims Ordinance
specifically grants the Tribal Court subject matter jurisdiction over certain tort
claims against the Tribe, its agents, officials, and officers. Tribal Code §255.6.
Moreover, that Ordinance defines ‘‘injury’’ for the purposes of adjudicating a
tort action by reference to not only Tribal law, but also to ‘‘applicable federal
law, and, to the extent consistent with Tribal law, laws of the State of
Oregon. . . .’’ Tribal Code §255.6(b)(3). Further, the Ordinance expressly
excludes injuries alleged to have resulted from ‘‘[a]ny intentional tort, includ-
ing but not limited to . . . libel, slander, defamation. . . .’’ Tribal Code
§255.6(e)(4)(C). The Ordinance sets out a specific grant of jurisdiction as well
as the standards under which such claims are to be adjudicated. The Tribe has
not enacted a similar Ordinance for tort claims between private individuals,
and the Tribal Tort Claims Ordinance does not apply to such claims.

Given the complexity of the issues raised by the present case, and the risk
of importing inappropriate norms to govern the relations between individuals
within the jurisdiction of the Tribe, the Court determines that it would be
appropriate to refuse to exercise jurisdiction to hear this case. This exercise
of discretion to dismiss does not deprive Mr. Kimsey of a remedy, if indeed
he has been harmed by Mr. Reibach’s alleged statements. As his counsel has
argued, the laws of the State of Oregon appear to provide him with a cause of
action. Because Oregon is a Public Law 280 state, and because Public Law 280

2. While the Court enjoyed Plaintiff’s reference to the statement from Othello regarding the
relative merits of reputation and riches, relying on the poets to address matters of the public good,
as Plato repeatedly cautions in his Republic, is highly problematic. It is questionable, at best, to rely
on a statement that a poet places in the mouth of one of his characters as an indication of a matter
of broader social significance, even with a poet as highly regarded and widely quoted as
Shakespeare. One would have to, at a minimum, undertake a detailed literary and critical analysis
to determine whether the statement was intended ironically, or as representing a minority view,
rather than as a statement of an important social norm. Consider, for example, that the statement
quoted by Mr. Kimsey is, in fact, a statement made by the play’s villain, Iago.
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grants the state courts jurisdiction over civil causes of action that arise on tribal
land, Mr. Kimsey would not appear to be precluded from bringing this action
in State court. . . .

NOTES

1. In Burnett v. Pioneer Chevy, Inc., 2000 Mont. Salish & Kootenai Tribe LEXIS 1
(Confederated Salish and Kootenai Tribes Court of Appeals 2000), the
plaintiff alleging torts relating to the termination of employment asked
the tribal court to adopt the common law tort of intentional infliction of
emotional distress. The court, per Judge Cynthia Ford, a University of Mon-
tana law professor, wrote:

Plaintiff argues that the Confederated Salish and Kootenai Court of Appeals
should adopt, as tribal common law, the tort of intentional infliction of
emotional distress, as the Montana Supreme Court has done. See Sacco v.
High Country Independent Press, Inc., 271 Mont. 209, 896 P.2d 411 (1995).
(Both parties concede that there is no tribal statutory provision establishing
such a cause of action.) Defendant argues that it may be appropriate in some
case for this Court to recognize such a tort, but that this particular case does
not present the necessary elements even if such a tort were to be adopted.

This Court is part of a sovereign government, and only this government
can establish a new tort cause of action. The fact that other jurisdictions,
including Montana, have allowed this relatively new cause of action is wor-
thy of our attention, but not ultimately binding precedent on the courts of
the Confederated Salish and Kootenai Tribes. (Many other states have con-
sidered, and rejected, establishment of this tort or have allowed it, but with
different standards.) To date, the Tribal Council has not acted via ordinance
on this issue. Thus, the road is open for the Court, should it believe that this
tort is consistent with tribal customary law and/or that the Tribes will be well-
served by having such a tort available to plaintiffs, to decide to allow such a
claim and to delineate its elements. However, this is a matter of important
public policy and requires careful consideration of the arguments on both
sides. See, e.g., the careful and extensive discussion of the history and policy
behind the development of the tort of infliction of emotional distress in
Sacco v. High Country Independent Press, Inc., 271 Mont. 209, 896 P.2d 411
(1995). In this case, there is not enough information about the basis for
the trial court’s dismissal of this count for this court to act.

Burnett, 2000 Mont. Salish & Kootenai Tribe LEXIS 1, at *18-20.
2. In one of the most famous modern tribal court cases, the Rosebud Sioux

Supreme Court held in Estate of Tasunke Witko v. G. Heileman Brewing Co., 23
Indian L. Rep. 6104 (Rosebud Sioux Supreme Court 1996), that it had juris-
diction over the non-Indian, off-reservation brewers of Crazy Horse Malt
Liquor, an odious concoction marketed to Indian people, in a case brought
by the descendants of Crazy Horse for damages against the makers and to
hopefully force the end of its manufacture.

The factual description of the case by the court is striking:

Tasunke Witko, popularly known as Crazy Horse, is a revered nineteenth
century (1842?-1877) Lakota political and spiritual leader who lived all of
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his life within the bounds of the Great Sioux Nation Reservation which
included the present-day Rosebud Sioux Reservation. Tasunke Witko was a
person of great moral character who steadfastly opposed the use and abuse of
alcohol products by his people.

Mr. Seth H. Big Crow Sr., a member of the Rosebud Sioux Tribe and a
resident of the Rosebud Sioux Reservation, is a direct descendant of Tasunke
Witko. . . .

The G. Heilman Brewing Company, Hornell Brewing Company, and
John Ferolito and Don Vultaggio, the defendants/appellees herein, are the
manufacturers, distributors, and marketers of various alcoholic (and non-
alcoholic) drinking products including, but not limited to, the ornately
packaged ‘‘The Original Crazy Horse Malt Liquor.’’ This particular product
has been promoted, distributed, displayed for sale and sold from on or about
March 17, 1992. . . .

During the period of March-June 1993, there was written and oral
communication between the parties and other concerned (non-party) Lakota
individuals and groups about the alleged ‘‘insult and injury’’ of defendants’
actions and the likelihood of legal action if such activities of the defendants/
appellees were not halted.

No mutually agreed upon solution emerged from these various exchanges.
As a result, the Estate of Tasunke Wtiko filed a lawsuit against the defendants/
appellees in the Rosebud Sioux tribal Court. An amended complaint was filed
on September 23, 1993. The complaint and amended complaint asserted five
separate causes of action, namely, the knowing and willful tortious interfer-
ence with customary rights of privacy and respect owed to a decedent and his
family, the tortious interference with plaintiff’s property right commonly
known as the ‘‘right of publicity,’’ the negligent and intentional infliction
of emotional distress on the heirs of the estate through acts of exploitation
and defamation, violation of the Indian Arts and Crafts Act, and violation of
the Lanham Act. These claims were asserted — where applicable — under
both tribal and federal law.

The estate seeks wide-ranging relief including declaratory and injunctive
relief, money damages, a written public apology, and culturally appropriate
compensation such as ‘‘presenting to the Estate one (1) braid of tobacco, one
(1) four-point Pendleton blanket and one (1) racing horse for each State,
Territory or Nation in which said products have been distributed and offered
for sale. . . .

Estate of Tasunke Witko, 23 Indian L. Rep. at 6105-06.
The Rosebud Sioux Supreme Court held that the tribal court had

jurisdiction over these claims. See id. But the defendants successfully
persuaded the federal appeals court that the Rosebud Sioux tribal courts
had no jurisdiction over them. See Hornell Brewing Co. v. Rosebud Sioux
Tribal Court, 133 F.3d 1087 (8th Cir. 1998). The tort claims died on
the vine.

In 2001, one of the corporate defendants settled the suit and agreed to
pay to the Estate 32 Pendleton blankets, 32 braids of sweet grass, 32 twists of
tobacco and seven thoroughbred race horses. See David Melmer, Beer
Company Apologizes to Warrior’s Family amid Ceremony in South Dakota, INDIAN

COUNTRY TODAY, May 9, 2001, 2001 WLNR 7619786.
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C. RESOLUTION OF TORT CLAIMS

1. SUITS AGAINST INDIAN TRIBES UNDER TORT
CLAIMS ORDINANCES

NGUYEN V. SPIRIT MOUNTAIN CASINO

Confederated Tribes of the Grand Ronde Community Tribal Court, No. 04-06-002,

5 Am. Tribal Law 126, 2004.NAGR.0000013 (November 1, 2004)

KATHARINE ENGLISH, Chief Tribal Court Judge . . .

A. Background; Introduction

On June 4, 2004, Plaintiff Nguyen filed a complaint against four
Defendants — Spirit Mountain Casino (Casino), Spirit Mountain Gaming, Inc.
(SMGII), the Grand Ronde Gaming Commission (Commission), and the
Confederated Tribes of the Grand Ronde Community of Oregon (Tribe). The
complaint, seeking damages for personal injury based on theories of common
law negligence, alleged that Plaintiff slipped, fell, and was injured in a women’s
bathroom at the Casino on October 18, 2003. The complaint averred that the
Defendantswerenegligent in not regularlymonitoring, inspecting and cleaning
the women’s bathroom, and in failing to warn Plaintiff about the alleged hazard
and danger. The complaint sought both economic and non-economic damages.

Plaintiff sought to serve the summons and complaint on the Casino and
SMGII by serving the Secretary of the Tribal Council and the Tribal Attorney.
Plaintiff also served the Council Secretary and the Tribal Attorney as represen-
tatives of the Commission, but Plaintiff also served the ‘‘Chief Executive
Officer’’ of the Commission. The Tribe was served by again serving the Secre-
tary of the Tribal Council and the Tribal Attorney.

In a motion filed on behalf of all four of the Defendants, Defendants
moved for the dismissal of Plaintiff’s complaint, ‘‘upon the grounds that the
Tribal Court lacks jurisdiction over the subject matter, that there has been
insufficiency of process, insufficiency of service of process, and that Plaintiff
has failed to state ultimate facts sufficient to state a claim for relief.’’ . . .

. . . Citing Oregon case law, Plaintiff argues that she substantially complied
with the notice requirements of the Ordinance. She contends that giving
notice to risk management, to SMGII’s insurer, and to the Tribal Attorney
should suffice because they are all agents of SMGII. She also notes that the
attorney is the authorized representative for the Casino. Giving notice to the
Tribe should be enough because it is the sole shareholder in SMGII, and notice
to it, thus, should be imputed to SMGII. She asserts that the Commission is a
proper Defendant because it regulates the Casino and SMGII. . . .

C. Discussion

. . .

1. No Timely Tort Claim Notice Was Given to the CEO of SMGII

The Tribal Tort Claims Ordinance makes the giving of timely and proper
notice of the claim a prerequisite to the filing of any Court action. In addition,
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when a tort claim is based on the act or omission of any Tribal corporation,
such as SMGII, written notice also must be given to the CEO of the corporation.
Section 255.6(d)(1) of the Ordinance provides:

No action may be brought in Tribal Court for monetary damages under this
Ordinance and no claim shall be valid for monetary damages under this Ordi-
nance unless the person who claims to have suffered an injury shall send a
written notice of the claim for monetary damages as provided in Section (d)(2)
below by certified mail return receipt requested to the Secretary of the Tribal
Council and the Office of Tribal Attorney. In the case of any claim wherein it is
alleged an injury was caused by the act or omission of any Tribal Commission,
authority, corporation or enterprise or any agent, employee or officer of such
Tribal Commission, authority, corporation or enterprise, the written notice
required by this section also shall be given to the chief executive officer of
such Tribal Commission, authority, corporation or enterprise.

. . . ‘‘To be valid under th[e] Ordinance,’’ the written notice of claim ‘‘shall have
been given no later than 180 days after the act or omission giving rise to the
injury.’’ §255.6(d)(3). . . .

Those provisions could not be much clearer or more emphatic. Giving
timely written notice under the Ordinance is an absolute prerequisite to
bringing a tort case in Tribal Court. Without such notice, ‘‘[n]o action may
be brought’’ and ‘‘no claim shall be valid for monetary damages[.]’’
§255.6(d)(1). And, when any claim alleges that an injury was caused by the
act or omission of any Tribal authority, ‘‘corporation,’’ or enterprise, the writ-
ten notice must be given, not only to the Secretary of the Tribal Council and
the Tribal Attorney, but ‘‘also’’ to the CEO of the authority, corporation, or
enterprise. Id. There is nothing ambiguous or uncertain about that require-
ment and, by the Ordinance’s own terms, the Court has no authority or dis-
cretion to overlook a litigant’s failure to comply with the notice requirements.

In addition, if there were any ambiguity about the notice provisions, the
Ordinance also emphasizes that those provisions are part of a limited waiver of
sovereign immunity that is to be strictly and narrowly construed. Section
255.6(e)(5) provides that:

The procedures and standards for giving notice of claims and commencing
actions in Tribal Court . . . are integral parts of the limited waiver of sovereign
immunity provided by this Ordinance and shall be strictly and narrowly
construed. A tort claim for monetary damages against the Tribe shall be forever
barred unless written notice of the claim is presented to the Tribe and an action
for monetary damages relating to any such claim is commenced in Tribal Court
in compliance with Section (d) of this Ordinance.

Again, that provision could scarcely be more emphatic. Thus, when
Plaintiff contends that she has ‘‘substantially complied’’ with the notice
requirements — even though admittedly she did not give written notice to
the CEO of SMGII — she in essence asks the Court to do what it cannot do
here, that is, rewrite, loosen, or forgive non-compliance with the Ordinance’s
notice provisions. . . .

. . . Under the Ordinance, Plaintiff had to give timely, written notice to the
CEO of SMGII. She did not. That is the end of the inquiry. . . .
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3. Neither the Commission nor the Tribe Is a Proper Defendant

Defendants’ Motion to Dismiss the Commission and the Tribe as Defen-
dants amounts to a 12(b)(6) Motion to Dismiss for ‘‘failure to state a claim upon
which relief can be granted.’’ Fed. R. Civ. P. 12(b)(6). Because those Defendants
have no responsibility for the day-to-day operation of the Casino, and because
Plaintiff’s claims allege negligence in the operation and maintenance of the
Casino, Defendants reason that those two Defendants cannot be liable. The
Court agrees.

The Commission is a purely regulatory body. It was established ‘‘to regulate
Class II and Class III gaming on Grand Ronde Indian Land,’’ and it is to
‘‘exercise all powers necessary to regulate’’ such gaming. Gaming Ordinance
§(g)(1)(8). Its duties include processing all license applications, denying, lim-
iting, revoking, rescinding or suspending any license, if necessary, causing
background checks to be performed, printing and making available all license
application forms and licenses, collecting license fees, inspecting and exam-
ining all premises, equipment and supplies where gaming is conducted,
reviewing gaming contracts, promulgating regulations that are necessary to
carry out the Ordinance, imposing civil penalties and sanctions, and excluding
certain individuals from the gaming facility. Gaming Ordinance §(g)(9). Its
duties do not include maintaining the restrooms at the Casino.

Plaintiff wonders ‘‘how the Gaming Commission can properly regulate
games and gaming activities inside the Casino without being involved in
the operation of the Casino premises.’’ According to Plaintiff, ‘‘[r]egulatory
Commissions and authorities charged with overseeing the legal requirements
of gaming activity must necessarily have some involvement with the operation
and supervision of patrons involved in those gaming activities inside a
Casino.’’ That argument conflates regulation with operation. Undoubtedly,
a regulatory body is ‘‘involved’’ with the business it regulates in the sense
that it is the regulator. But that is not to say that the regulator has any respon-
sibility over or ability to control day-to-day operations. If the logic of Plaintiff’s
argument were accepted, then a regulator could be sued whenever the business
or entity it regulated committed a tort.

The Tribe is the sole shareholder in SMGII, but it does not control the day-
to-day operation of the Casino. Instead, under the Gaming Ordinance it is the
‘‘corporation,’’ that is SMGII, that is ‘‘responsible for ensuring sound develop-
ment and management of all Class II and Class III gaming activities carried out
under th[e] Ordinance.’’ Gaming Ordinance §(q). Plaintiff contends that
because the Tribe is the sole shareholder it ‘‘apparently has controlling author-
ity and/or at least significant influence over SMGI and it’s [sic] decisions
concerning liability claims and possible settlement of those claims.’’ The
issue, however, is whether the Tribe has any authority over the day-to-day
operation of the Casino, and in particular, over the maintenance of the
restrooms at the Casino, not whether it has any ‘‘influence’’ over how
SMGII responds to tort claims. Plaintiff’s allegations focus on the condition
of the women’s restroom, not on anyone’s settlement policies. Therefore, the
Tribe also is not a proper Defendant. . . .

IT IS HEREBY ORDERED that Plaintiff’s complaint be and it hereby is
DISMISSED.
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NOTES

1. In Jones v. Four Winds Casino Resort, No. 08-343-CV (Pokagon Band of
Potawatomi Indians Tribal Court 2009), the tribal court interpreted the
Pokagon Band’s Tort Claims Ordinance, which provides in relevant part:

No claim may be brought under this Ordinance unless written notice of the
claim is served upon the Gaming Enterprise by certified mail, return receipt
requested within 120 days after the claim accrues.

POKAGON BAND OF POTAWATOMI INDIANS TORT CLAIMS ORDINANCE §9(A) (2001);
see also id. §10 (‘‘All Claims shall be filed with the Tribal Court within 180
days of the date on which the Claim accrued.’’). The plaintiff had suffered a
personal injury at the Four Winds Casino, but did not file the proper notice
within the 120-day limitation period:

Plaintiff urges the Court to rule that the Complaint was timely filed by appli-
cation of equitable/judicial tolling. Plaintiff cites Ward v Rooney-Gandy, 265
Mich. App. 515 (2005), which provides: ‘‘While equitable tolling applies prin-
cipally to situations in which a defendant actively misleads a plaintiff about
the cause of action or in which the plaintiff is prevented in some extraordi-
nary way from asserting his rights, the doctrine does not require wrongful
conduct by a defendant[] . . . an element of equitable tolling is that a plaintiff
must exercise reasonable diligence in investigating and bringing his
claim.’’ . . .

In this case, it does not appear that the Plaintiff actively pursued her judi-
cial remedies by filing a defective notice pleading during the statutory period
or that she was misled or in any way tricked by misconduct of the Defendants.
The Plaintiff merely missed the deadline set by the Tort Claims Ordinance
requiring the filing of her claim within 180 days of its accrual.

Jones, No. 08-343-CV, at 6-7.
2. In Lubrano v. Brennan Beer Gorman Architects, LLP, 7 Am. Tribal Law 369

(Mohegan Gaming Disputes Court of Appeals 2008), the court refused to
apply the Mohegan Torts Code statute of limitations to a non-tribal entity:

[W]e are unable to identify any intention on the part of Mohegan Tribal
Ordinances or regulations to treat non-Tribal entities the same as Tribal enti-
ties cloaked with sovereign immunity. In litigation in the Gaming Disputes
Court, for example, actions against the Mohegan Tribe or the Mohegan Tribal
Gaming Authority are subject to very different rules than those against
non-Tribal entities[.] . . .

Furthermore, there is the overriding concern that the adoption of the
Torts Code as controlling in tort actions against non-Tribal entities would
result in the stripping away of rights that patrons and others have against
other patrons and non-Tribal entities, without the Tribal Council having
enacted legislation evidencing any intention to do so. For instance, a patron
injured in an assault by another patron, under State law would have a three
year statute of limitations for the bringing of an action for damages; a patron
injured in the parking lot by the negligent driving of another patron would
have two years. To reduce all such statutes of limitation to the period of time
in which an action can be filed against the MTGA is not only inconsistent
with the admittedly disparate treatment of Tribal and non-Tribal entities, but
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also would intrude upon the legislative authority of the Tribal Council. This
we decline to do.

We hold that the Mohegan Torts Code has been, and continues to be,
a limited waiver of sovereign immunity allowing the advancing of tort
claims against the MTGA (and, in current form, against the Mohegan
Tribe in non-gaming situations) in accordance with the mandate of the
Tribal-State Gaming Compact, and that it has no applicability to tort claims
against non-Tribal entities. Accordingly, tort claims against the non-Tribal
defendants in the instant case remain subject to State law statutes of
limitations.

Lubrano, 7 Am. Tribal Law at 377-78.
3. Many tribes have adopted similar tort claims ordinances that tend to limit

negligence actions against the tribe to ‘‘dangerous conditions.’’ For
example, in Argyle v. Grand Traverse Band Gaming Commission, 8 Am. Tribal
Law 167 (Grand Traverse Band of Ottawa and Chippewa Indians Tribal
Court 2009), the court interpreted this provision in the tribal code:

The Defendant argues that the Plaintiff’s claim is barred under the Tribal
Code, specifically 6 GTBC §104, which provides for a limited waiver of
sovereign immunity, and states as follows:

(a) The sovereign immunity of the Tribe shall continue except
to the extent that it is expressly waived by this ordinance. . . .

(b) The Gaming Commission may be sued solely in the Grand
Traverse Band of Ottawa and Chippewa Indians Tribal Court. . . .

(c) The sovereign immunity of the Gaming Commission is
waived in the following instances:

(1) Injuries proximately caused by the negligent acts or omis-
sions of the Gaming Commission;

(2) Injuries proximately caused by the condition of any
property of the Gaming Commission provided the claimant
establishes that the property was in a dangerous condition;

(3) Injuries proximately caused by the negligent acts or omis-
sions of Tribal security officers arising out of the performance
of their duties during the course and within the scope of their
employment.

(Emphasis added). Defendant essentially argues that the Plaintiff’s injuries
were not caused by a ‘‘dangerous condition’’ as provided in 6 GTBC §104(c)(3)
above.

‘‘Dangerous condition’’ as used in Title 6 of the GTB Code is defined in
6 GTBC §102(g) as follows:

(g) ‘‘Dangerous Condition’’ means a physical aspect of a facility or
the use thereof which constitutes an unreasonable risk to human health
or safety, which is known to exist or which in the exercise of reasonable
care should have been known to exist and which condition is proxi-
mately caused by the negligent acts or omissions of the Gaming Enter-
prise in constructing or maintaining such facility.

(1) . . . [A] dangerous condition should have been known to
exist if it is established that the condition had existed for such a
period of time and was of such a nature that, in the exercise of
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reasonable care, such condition and its dangerous character should
have been discovered.

(2) A dangerous condition shall not exist solely because the
design of any facility is inadequate nor due to the mere existence of
wind, water, ice or temperature by itself, or by the mere existence of
natural physical condition.

The issue of interpretation of the scope of the limited waiver of sovereign
immunity as it relates to the ‘‘dangerous condition’’ exception to sovereign
immunity appears to be an issue of first impression. . . .

In the present case, in order to qualify for the waiver of sovereign immu-
nity, the Plaintiff must be able to establish that her injuries were proximately
caused by the condition of any property of the Gaming Commission
provided the claimant establishes that the property was in a dangerous
condition. 6 GTBC §104(c)(2). The argument focuses on whether the swivel
chair Plaintiff attempted to sit on equates to a ‘‘dangerous condition,’’ and
whether the statutory provision was intended to apply to fixtures such as
chairs.

The Court does not need to reach the issue of whether a swivel chair or any
other fixture can be construed as a ‘‘physical aspect of a facility or the use
thereof,’’ under 6 GTBC §102(g). Rather, this Court concludes that a swivel
chair does not in and of itself constitute an ‘‘unreasonable risk to human
health or safety’’ as contemplated under 6 GTBC §102(g). Nor has Plaintiff
provided any evidence to show that her injuries were proximately caused by
any negligence on the part of Defendant. There has been no evidence pre-
sented to suggest there was a defect in the chair, nor that the chair was not
properly constructed or maintained by Defendant. . . .

Argyle, 8 Am. Tribal Law at 170-71.

2. SUITS AGAINST TRIBAL ENTITIES COVERED
BY INSURANCE

AMERIND RISK MANAGEMENT CORP. V. MALATERRE

Turtle Mountain Band of Chippewa Indians Court of Appeals,

No. TMAC-06-003 (July 5, 2007)

BEFORE CHIEF JUSTICE B.J. JONES, JUSTICES KARRIE AZURE AND MONIQUE

VONDALL-RIEKE

CHIEF JUSTICE JONES FOR THE COURT:
Amerind Risk Management Corp. appeals from a decision of the lower

court sustaining a direct action against it for the alleged negligence of the
Turtle Mountain Housing Authority resulting in a house fire in Unit #1221
that killed two Turtle Mountain members and seriously injured another. The
administrators of the estates of the decedents and the injured party then com-
menced this action against the Turtle Mountain Housing Authority and its
‘‘insurer,’’ Amerind Risk Management Corp. The Housing Authority was vol-
untarily dismissed, but the Tribal Judge, the Honorable Beverly May, denied
the motion of Amerind to dismiss the direct action against it finding that the
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cause of action is permitted under this Court’s decision in St. Claire v. Turtle
Mountain Casino, No. TMAC 97-013 (May 11, 1998). . . . For the reasons stated
herein this Court affirms the ruling of the Court below that the Appellees may
bring a direct action against Amerind because federal law mandates that Indian
Housing Authorities procure insurance to indemnify them against their liabil-
ities arising from acts of negligence. The Appellees should have the opportu-
nity to demonstrate that the Housing Authority and its employees were
negligent and that this negligence resulted in a liability subject to
indemnification. . . .

The real crux of this appeal centers on the joinder of the Appellant as a
party defendant in the lawsuit below. The Appellant contends that no direct
cause of action lied against it both because the type of indemnification it
provides the Housing Authority hinges on a finding of liability against the
Authority, which no such finding was made below, and is not designed to
protect the public against losses caused by the Housing Authority. Even if it
does, according to the Appellant, Amerind is not a typical ‘‘insurance
company,’’ but instead is a type of ‘‘risk management’’ self-insurance pool
that is not separate and distinct from the Housing Authorities themselves
and therefore any suit against it is necessarily one against the sovereign that
funds it.

Resolution of this issue necessarily involves a reexamination of this Court’s
ruling in St. Claire which is relied upon [by] both parties to this appeal. This
Court’s decision in St. Claire v. Turtle Mountain Chippewa Casino has been the
subject of numerous appeals to this Court since its pronouncement in 1998.
Many of those suits have addressed the issue of whether insurance is mandated
under federal and tribal law, while others have addressed the issue of whether
the Tribe has waived immunity from suit by procuring mandated insurance.
The St. Claire decision recognized that lawsuits involving the allegedly negli-
gent actions of a sovereign should not be dismissed on sovereign immunity
grounds if the law underlying the Tribe’s procurement of insurance reflects a
legislative intent to provide a remedy to those injured by the sovereign, rather
than to merely indemnify the sovereign for any losses it sustains in the oper-
ation of its lawful duties and responsibilities. This distinction is important
because in many circumstances the Tribe is required to obtain indemnity
insurance as a condition of receiving federal dollars, for example, and the
clear intent of the insurance mandate is to protect the Tribe’s assets instead
of protecting the public against losses. That type of mandatory insurance is not
a clear and unequivocal waiver of the immunity of the Tribe, whereas a con-
gressional act or act of tribal government that clearly mandates that insurance
be procured in order to protect third persons from losses is clearly a waiver of
the immunity of the Tribe up to the limits of the mandated insurance. . . .

Therefore, in order for the Appellees to surmount the general obstacle to
bringing a direct action against an insurer they must demonstrate: 1) that the
insurer is providing coverage pursuant to a mandate of federal or tribal law; and
2) that the type of insurance mandated is specifically designed to protect the
public against losses and not merely to indemnify the insured. The latter
inquiry would be self-defeating, however, if the Court merely examined the
insurance policy to determine if there is reference to indemnification of public
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at large because all insurance policies necessarily include coverage for the
insured only. If the insurance policy is mandated under the law, and includes
language mandating that the carrier indemnify the insured for losses to the
public, St. Claire suggests that the immunity of the insured entity would be
waived to the limits of any insurance coverage. Otherwise, the insurance policy
covering indemnification of the insured for losses to third-parties would be
rendered superfluous because the insured would never be liable to the public
because of its sovereign status.

This case presents an even more difficult public policy issue than that
presented by the St. Claire case due to the deaths of two tribal members and
the serious injuries to another because of the allegedly negligent acts of the
Turtle Mountain Housing Authority. The Appellees spend some time in their
brief pointing out the amounts of money paid by the Turtle Mountain Housing
Authority to Amerind for risk-coverage purposes. The Court finds this infor-
mation irrelevant. It cannot base its decision in this case on the mere fact that
the Housing Authority has contributed substantially to Amerind in its quest to
insure various Housing Authorities nationwide. Nor can the Court base a legal
determination on the potential impact of permitting direct actions against
insurance carriers on the underwriting of insurance policies for tribal pro-
grams. The Court can only assume that if an insurance policy requires the
carrier to indemnify an insured for losses sustained by third parties those
potential liabilities are written into the underwriting decisions and the deci-
sions made by Amerind regarding the contributions of each Indian Housing
Authority to its risk pool.

The crux of the St. Claire ruling is that if the law mandates that a tribal
entity possess liability insurance that mandates indemnification of losses to
the public, merely permitting the tribal entity and its insurer to use the mantra
of sovereign immunity to defeat all claims violates the clear intent of federal
and/or tribal law that such claims should be covered under the policy of
insurance provided.

Amerind also contends that it is not the typical insurance company, but
instead is a type of inter-tribal housing risk pool that distinguishes it from
general commercial liability insurance carriers and separates it from this
Court’s decision in St. Claire that clearly dealt with a commercial insurance
carrier. This argument troubles the Court because this Court finds it laudable
that Indian Housing Authorities have come together and pooled their
resources in order to fulfill their obligations under NAHASDA to ensure that
each individual Indian Housing Authority remains viable after losses are sus-
tained. Federal regulations expressly countenance this type of self-insurance.
See 24 CFR Part 1000. Those regulations, however, contemplate that this type
of self-insurance would be conducted through ‘‘nonprofit insurance entities
owned and controlled by Indian tribes and tribally-designated housing enti-
ties.’’ As such, Amerind contends, it is no different than the Indian Housing
Authorities it indemnifies and should therefore share in the immunity of those
entities. . . .

. . . [T]he Plaintiff voluntarily dismissed the Housing Authority from this
suit. Amerind . . . argues that it is no different than the Housing Authorities it
insures and is therefore entitled to the sovereign immunity defense. Even
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assuming that the Turtle Mountain Housing Authority may be immune from
suit, the Court finds that its decision in St. Claire as well as its recent decision in
Gorneau v. Turtle Mountain Band of Chippewa Indians, No. TMAC-02-10247
clearly hold that federal or tribal law mandating insurance to protect the public
constitutes a limited waiver of the sovereign immunity defense that may be
available to the party responsible for indemnifying the immune entity. As this
Court held in Gorneau:

a congressional act or act of tribal government that clearly mandates that
insurance be procured in order to protect third persons from losses is clearly
a waiver of the immunity of the Tribe up to the limits of the mandated
insurance.

It is therefore of no utility for Amerind to argue that it should share in the
immunity of the Housing Authorities that it indemnifies. See also Smith
Plumbing v. Aetna Casualty Insurance Co., 720 P.2d 499 (Ariz. 1986) (surety of
immune Tribe not entitled to defend against its liabilities based upon the
Tribe’s immunity). If Amerind has a duty to indemnify the losses sustained
by the Appellees it cannot avail itself of immunity to avoid its obligations. The
Northern Plains Inter-Tribal Court of Appeals decision in Mountain v. Fort Bert-
hold Housing Authority and Amerind Risk Management Corporation, CV-18-18-01
(September 24, 2003), is not to the contrary. In Mountain the Court reversed a
decision of the trial court permitting a direct suit against Amerind. In so doing,
however, the Court noted that the reasoning of St. Claire did not apply to the
case at bar because the Appellee had failed to point to any federal law man-
dating that the Housing Authority there have insurance to protect the public
against losses. The Court did not repudiate the ruling in St. Claire but instead
found insufficient briefing on the issue.

The Court now turns its attention to the real dispositive issue in this case —
what is the nature of the legal obligation of the Turtle Mountain Housing
Authority and its insurer to the Appellees in this case? Neither party seems
to dispute the fact that federal law mandates that Indian Housing Authorities
possess insurance; instead, they contest what type of coverage is mandated.
Under the Native American Housing Assistance and Self-Determination Act of
1996 (hereinafter NAHASDA) Indian Housing Authorities receiving monies
pursuant to that law from the federal government must abide by
NAHASDA and the federal regulations implementing it. One requirement
under NAHASDA is that each recipient of NAHASDA monies shall ‘‘maintain
adequate insurance coverage for housing units that are owned or operated or
assisted with grant amounts provided under this Act.’’ 25 U.S.C. §4133. This
language, in and of itself, does not meet the significant hurdles confronting a
party seeking to mount a direct action against an insurance carrier. Further
fleshed out, however, federal regulations implementing NAHASDA clearly dic-
tate that recipients of NAHASDA monies must provide insurance to cover lia-
bility claims. 24 C.F.R. §1000.136 dictates that the mandated insurance must
include adequate amounts to ‘‘indemnify the recipients against loss from fire,
weather, and liability claims for all housing units owned or operated by the
recipient’’ [(emphasis added)]. The actual certificate of coverage, attached to
the Appellant’s reply brief as Exhibit D, provides that Amerind will cover any
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liability claim for personal injury or property damage up to $1,000,000. The
Court has reviewed the policy and finds nothing therein excluding liability
claims arising from losses sustained by tenants or guests in Housing units.

Amerind quite naturally argues that these federal laws and regulations
clearly reference the obligation of it to indemnify the Housing Authority for
liability claims and not to its direct liability for losses sustained by others not
affiliated with the IHA. Amerind is correct in its assertion that this language
differs from the language of the mandatory insurance discussed in cases relied
upon by this Court in St. Claire because the insurance policies therein, espe-
cially the policy involved in the James case from the North Dakota Supreme
Court expressly referenced indemnification of third-party losses (taxi custo-
mers). However, some common sense has to be interjected into the analysis of
what HUD intended when it mandated insurance coverage for liability claims.
Who would the IHA be liable to if it is immune from suit? Liability implies a
legal obligation to indemnify the insured for the obligations owed by the
IHA to a third party not associated with it for a covered act of negligence. It
could not mean the duty to indemnify the IHA against its own losses sustained
by its negligent actions because such is already covered in the policy or would
be covered by worker’s compensation, which does not seem to be the thrust of
this particular risk pool. HUD clearly contemplated that third parties would
have potential claims against IHA recipients of NAHASDA monies when the
IHA or its employees were negligent. The mandated insurance is therefore
designed to cover the losses of tenants occasioned by the negligence of
IHA employees.

The Court therefore concludes that the lower court did not err in finding
that a direct action could lie against Amerind if the Appellees can demonstrate
that the Turtle Mountain Housing Authority was negligent and that said neg-
ligence breached a duty of care owed to them. The Court understands the
difficult implications raised by permitting a suit against an insurance company
when the insured is not joined in the suit. However, the tribal court below has
subpoena and other authority over entities that may possess immunity if
necessary to resolve a cause of action pending before it. In addition the
Housing Authority has a duty to assist its insurer in defending suits against
it and Amerind would have the authority to seek the Court’s intervention
below to enforce that obligation should the Housing Authority not assist.

NOTES

1. Other tribal courts have held more broadly than the Malaterre court that the
purchase of insurance constitutes a waiver of tribal sovereign immunity,
allowing damages to be capped at the extent of the insurance coverage.
The Absentee Shawnee Tribe Supreme Court appeared to assume without
deciding that the purchase of insurance would amount to a waiver, relying
on Oklahoma law:

The appellant’s third proposition is that the Tribe is estopped from claiming
sovereign immunity because it accepted and paid various C.I.B. corporation
claims. . . . The record on appeal contains no competent evidence as to the
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appellant’s third proposition, it appearing that the case never reached that
stage. As additional authority under appellant’s third proposition, the case of
State Board of Public Affairs v. Principal Funding Corp., 542 P.2d 503 (Okla.
1975), is cited. The State Board case reaffirms the well-known position that
the State of Oklahoma is immune from suit without its express consent to
being sued. However, the general rule is modified where a state agency pur-
chases liability insurance pursuant to legislative authority, thus consenting
to being sued and waiving sovereign immunity to the extent of the insurance
coverage. Id. at 505. In the instant case, no ‘‘agency’’ of the tribe was involved,
and the record does not contain any evidence that the Tribe intended to
consent to being sued. If insurance coverage existed below, such has not
been made a part of the record.

Kotch v. Absentee Shawnee Tribe, 3 Oklahoma Tribal Rep. 184, 194 (Absen-
tee Shawnee Tribe Supreme Court 1993).

2. One court relied upon an Indian gaming compact to hold that the potential
damage claims against the tribal defendant may actually go beyond the
tribal tort claims ordinance limitation. In Kalantari v. Spirit Mountain Gam-
ing, Inc., 5 Am. Tribal Law 94 (Confederated Tribes of the Grand Ronde
Community Tribal Court 2004), the court first noted the gaming compact
language:

[S]ection 8(G) of the Compact . . . reads:

The Tribe shall indemnify, defend and hold harmless the State, its officers,
directors, employees and agents from and against any claims, damages,
losses or expenses asserted against or suffered or incurred by the State or its
officers, directors, employees and agents (except as may be the result of
their own negligence) based upon or arising out of any bodily injury or
property damage resulting or claimed to result in whole or in part from
any act or omission of the Tribe relating to the inspection of any gaming
or gaming related facility pursuant to this Compact.

Kalatari, 5 Am. Tribal Law at 97-98. But the court rejected the defendant’s
claims:

[S]ection 8(G) requires the Tribe to ‘‘maintain public liability insurance with
limits of not less than $250,000 for one person and $2,000,000 for any one
occurrence for any bodily injury or property damage.’’ In conformance with
this provision, the Tribe has obtained liability insurance providing coverage
up to $1,000,000 per person. Section 8(G) then provides that ‘‘[t]he Tribe’s
insurance policy shall have an endorsement providing that the insurer may
not invoke Tribal sovereign immunity up to the limits of the policy.’’

There seems to be little dispute that if that last sentence included the term
‘‘the insured,’’ either in addition to or in lieu of ‘‘the insurer,’’ and if the next
sentence of the provision were deleted, that the Tribe would have waived its
sovereign immunity up to the policy limits. Plaintiff has cited a case to the
Court holding as much. Jones v. Chitimacha Tribe of Louisiana, No. CV-94-
0035 (Chitimacha Ct. App. 1996). . . .

Defendant’s reliance on the use of ‘‘the insurer’’ in section 8(G) has some
textual appeal. After all, the provision presumably could have, but did not,
include the term ‘‘the insured.’’ But this Court rejects that reading of the
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Compact provision because it would render it meaningless. The ‘‘insurer,’’ of
course, has no sovereign immunity to waive, so reading the provision as
Defendant does would render it nugatory. And, even setting that problem
aside, the provision would still remain meaningless and unenforceable.
Because there is no privity between the insurer of an allegedly negligent
Defendant and an injured tort victim, it appears unlikely that the victim
could sue the insurer directly. See Romero v. Pueblo of Sandia/Sandia Casino,
134 N.M. 553, 80 P.3d 490, 492 (2003) (noting that is the general rule).
Furthermore, even if a tort victim could sue the insurer directly, it appears
likely that the tribe would be an indispensable party, which, if the tribe had
not waived its sovereign immunity, could not be joined. See [Gallegos v. Pueblo
of Tesuque, 46 P.3d 668, 681 (N.M. 2002)] (tribe is indispensable party in
action brought against insurer).

Thus, for a variety of reasons, placing too much emphasis on the term ‘‘the
insurer,’’ as used in section 8(G), renders the waiver provision meaningless
and unenforceable. . . . Because ‘‘the insurer’’ has no sovereign immunity to
waive, and because section 8(G) should not be read into oblivion, the obvious
intent of section 8(G) had to be to waive the Tribe’s sovereign immunity. The
Red Queen might disagree, but this Court has no cause to chase the rabbit
down his hole.

. . . Here, the waiver is express and clear. The insurer has no sovereign
immunity to waive; the Tribe does: the only not-nonsensical reading of
section 8(G) is that the Tribe has waived its sovereign immunity when
sued under the insurance policy it is obliged by the Compact to obtain.

Kalantari, 5 Am. Tribal Law at 100-02.
3. Commentators note that Indian tribes simply cannot rest easy behind the

wall of sovereign immunity, and that insurance is absolutely necessary:

Indian tribes can and should take advantage of liability insurance as a
practical line of defense for those claims that (intentionally or unintention-
ally) circumvent their sovereign immunity protection. Indeed, many Indian
tribes with gaming operations are now required to carry a certain amount of
liability insurance for casino patron claims pursuant to their tribal-state gam-
ing compacts. For example, a tribe in California must maintain public liabil-
ity insurance in the amount of $5 million per occurrence. Even where such
requirements are imposed, however, Indian tribes can control the amount of
exposure by limiting the amount of damages per person, not allowing puni-
tive damages to be claimed, and/or limiting liability to the damages covered
by insurance.

In addition to liability insurance for patron claims, Indian tribes also may
want to explore coverages that potentially protect against other types of
exposure. Several insurance carriers have developed policies and coverages
tailored to the gaming industry’s needs, including those of Indian gaming
tribes. These types of coverages include:
� Buildings and their contents
� Business interruption
� Automobile liability (including valet parking)
� Law enforcement liability (including security guards)
� Crime/Bonds (including embezzlement and employee theft)
� Umbrella liability (including liquor liability)
� Workers compensation
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� Employee benefits liability
� Employment related practices liability
� Professional liability

These various types of insurance coverages may offer significant, addi-
tional protection against the types of claims that have been and will be
asserted against Indian tribes, particularly those who engage in gaming activ-
ities and are viewed as ‘‘deep pockets.’’

Venus McGhee Prince, Making the Gaming Business a ‘‘Safe Bet’’ for Tribes, 9
GAMING L. REV. 314, 316-17 (2005).

D. PERSONAL JURISDICTION

MAHLER V. HINSHAW

Confederated Salish and Kootenai Tribes Appellate Court,

No. CV-3595-88, 1 NICS App. 73 (February 2, 1990)

Before: Chief Justice ELBRIDGE COOCHISE, Associate Justice CHARLES HOSTNIK,
and Associate Justice HOLLIS CHOUGH.

HOSTNIK, Associate Justice: . . .

I. Background

On June 29, 1988, Plaintiffs filed a Complaint in the trial court of the
Confederated Salish and Kootenai Tribes of the Flathead Reservation for
damages based upon a wrongful death claim and a survival claim. The Com-
plaint alleged that . . . Christian Mahler, riding a motorcycle, was involved in
an accident with an automobile driven by Defendant Lynette Hinshaw.
Christian Mahler allegedly sustained injuries in that accident that led to his
death.

The Plaintiffs (Respondents on appeal) are the parents of Christian
Mahler. . . .

II. Issues on Appeal

. . . Appellant contends the Flathead Tribal Court does not have jurisdic-
tion over her. . . .

V. Personal Jurisdiction over Appellant

. . .

Personal Jurisdiction over Respondents

The Respondents voluntarily subjected themselves to the personal juris-
diction of the Court by applying to the Tribal Court for the relief requested in
their Complaint. This Court’s personal jurisdiction over the Respondents is
not an issue.

Appellant raises the argument that the Tribal Court does not have juris-
diction over the estate of the decedent, because the decedent was not a tribal
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member. This argument confuses the true nature of these proceedings. The
Tribal Court is not being asked to exercise jurisdiction to administer the dece-
dent’s estate. The Tribal Court is requested to entertain a tort action for
personal injuries suffered by the parents of the decedent, as well as for a
claim which is a claim of the decedent’s estate.

Whether the Tribal Court has subject matter jurisdiction over a probate
action is simply irrelevant to this inquiry. The co-personal representatives of
the estate stand in the shoes of the decedent for purposes of this action. The
decedent, if he had survived, could have come into Tribal Court to institute
and prosecute a tort action for personal injuries.

The fact that decedent did not survive does not divest the Tribal Court of
personal or subject matter jurisdiction.

Personal Jurisdiction over Appellant

The fundamental requirement for evoking personal jurisdiction is the
existence of some relationship between the Tribe and the parties to the action
such that it is reasonable for the Tribal Court to exercise control over the
parties. Estate of Bighorse, [18 Indian L. Rep. 6048, 6049 (Confederated Salish &
Kootenai Tribal Court 1988).]

Personal jurisdiction over the Appellant in this case is governed by Tribal
Ordinance 36B. Under that ordinance, personal jurisdiction extends to and
includes all persons found within the reservation. Confederated Salish and Koo-
tenaiTribalOrdinance36B(codifiedasLawandOrderCode)Ch. II, Sec.1(2)(a)(1).
The Defendant, being a resident of a town which is located within the exterior
boundaries of the Reservation, is a person found within the Reservation.

Under Tribal Ordinance 36B, the Tribal Court also has jurisdiction over
Appellant because she is a person ‘‘subject to the jurisdiction of the Tribal
Court and involved directly or indirectly in . . . the ownership, use or pos-
session of any property [her motor vehicle] . . . situated within the
reservation . . .’’ Law and Order Code, Ch. II, Sec. 1(2)(a)(2)(ii).

This is not a situation where the Appellant is merely using the roadways on
the Reservation to pass through the Reservation. Appellant in fact resides on
the Reservation and presumably uses those roads every day. She also is bene-
fiting from Tribal resources. She benefits from Tribal Police protection, Tribal
utilities, and other resources. Therefore, there are much greater ties to
Appellant than if she were merely traveling through the Reservation.

There exists a sufficient relationship between the Tribe and the Appellant
such that it is reasonable for the Tribal Court in this case to exercise control
over her. The Tribal Court has personal jurisdiction over the parties to this
action. . . .

NOTES

1. Even assuming federal courts would not recognize the authority of tribal
courts to assert jurisdiction over the parties in this kind of case, why should
that stop tribal courts from doing so anyway? The Confederated Salish and
Kootenai jurisdictional code, like many other tribal codes and constitutions,
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incorporated elements of federal law into the tribal court’s analysis, for one,
forcing the tribal court to apply federal precedents. But not all tribal laws are
so dependent on federal law. If a tribal jurisdictional statute requires a tribal
court to take jurisdiction over cases in a manner like the code discussed in
the Mahler case, but without the reference to compliance with federal law,
isn’t a tribal court obligated to assert jurisdiction and to not reference
federal law?

2. In a few remarkable cases, tribal courts have at least considered the question
of whether a tribal court can have jurisdiction over claims brought against
the United States. In Jackson v. Grainger, 1999 Mont. Fort Peck Tribe LEXIS 7
(Fort Peck Court of Appeals 1999), the court was confronted with a lawsuit
by a prison inmate against tribal officials and the United States as a third
party defendant. The United States Attorney Office’s for the District of Mon-
tana did not file a formal motion to dismiss, but instead delivered a letter to
the tribal court demanding that the court dismiss the claim against the
federal government. On appeal, after the tribal court dismissed the claim,
the court noted the unusual posture of the appeal:

On July 30, 1997, the United States Attorney for Montana, Sherry Scheel
Matteucci, was served with the summons and complaint. On August 7,
1997, Ms. Matteucci wrote a letter to Judge Spotted Bird, citing several
jurisdictional cases involving ‘‘Indian Country.’’ She concluded her letter,
stating:

The Fort Peck Tribal Court has no jurisdiction over the federal govern-
ment, its agents or employees under these circumstances. I therefore ask
you (sic) dismiss, on your own motion, the Third Party Complaint in Civil
Cause No. 96-6-093. Should you choose not to dismiss the Third Party
Complaint, we will have no alternative but to seek a federal court order
declaring any orders or judgments void.

Jackson, 1999 Mont. Fort Peck Tribe LEXIS 7, at 4-6. The trial court dis-
missed the complaint, but the appellate court vacated the order, writing:

It goes without saying that virtually all defendants would prefer to avoid the
cost, effort and aggravation of being sued. Likewise, it is not too surprising
that a defendant will make every attempt to avoid the time consuming and
costly process of answering a complaint. We are convinced that if we polled
lawyers regarding various methods that they have used to extricate their
clients from such rigors, we would have a virtual panoply of masterful
schemes. However, we find that a letter addressed directly to the Court
demanding a dismissal is a curious approach indeed. It appears to us that a
Motion filed in the subject Court, or a demand directed to the complaining
parties, would have been the most appropriate approach. Further, to warn or
threaten the Court that the defendant will not appear in that Court, but
rather, will go to a Federal Court seeking to nullify ‘‘any orders or judgments’’
of the Court, stretches even the most vivid imagination. Such conduct could
easily be interpreted as disrespectful, defiant, and arrogant. We are convinced
that this would not be the ‘‘scheme’’ of choice of most attorneys. We trust
that the United States Attorney for Montana, in employing such a tactic, did
not intend to be disrespectful, nor did she intend to intimidate our Tribal
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Court. Our hope is that she was guilty of no more than an ill advised exercise
of poor judgment.

Nonetheless, such a shortcut to avoid litigation in the Tribal Court, while
extremely convenient for the United States, was unwarranted and totally
inappropriate under the attendant circumstances.

Neither do we excuse our Tribal Court for yielding to a powerful party,
even the great sovereign nation of the United States. If the Tribal Court, upon
researching the cases furnished by the U.S. Attorney and upon further reflec-
tion of its earlier order granting the defendants leave to join the United States
as a third party defendant, decided that it had erred, the proper method to
resolve the matter did not include denying the rights of the defendants in the
process. Citing what they believe to be a better approach to resolving the
question of jurisdiction, the defendants’ argue:

So as to have afforded all involved the opportunity to be heard, the proper
procedure would have been for the United States of America to have filed a
Motion With the Tribal Court pursuant to Rule 7-1 (Fort Peck Tribal Court
Rules of Civil Procedure), wherein the Defendants could have responded.’’

Again, we agree with the defendants.
Accordingly, we find that the defendants’ were deprived of their due

process rights accorded them under the Fourteenth Amendment to the
U.S. Constitution, as well as the Indian Civil Rights Act of 1968 (25
U.S.C.S. 1302[8]).

Burnett, 1999 Mont. Fort Peck Tribe LEXIS 7, at 7-9.
To be sure, the great of authority suggests that tribal courts do not have

jurisdiction over claims brought against the federal government, as the trial
court stated:

This order is based upon the opinions rendered in United States v. Yakima
Tribal Court of the Yakima Nation, 806 F.2d 853 (9th Cir. 1986); United
States v. White Mountain Apache Tribe, 784 F.2d 917 (9th Cir. 1986); United
States v. Blackfeet Tribe, 369 F. Supp. 562 (D. Mont. 1973). This order is also
based upon this Court’s ruling in New Medical Associates, Inc. v. Clark and Dept.
of Interior and BIA, Case No. CV P1671-92.

Burnett, 1999 Mont. Fort Peck Tribe LEXIS 7, at 5 (quoting the trial court).

E. ADJUDICATORY JURISDICTION OVER
NONMEMBERS

BANK OF HOVEN (PLAINS COMMERCE BANK) V.
LONG FAMILY LAND AND CATTLE, INC.

Cheyenne River Sioux Tribal Court of Appeals, No. 03-002-A,

32 Indian L. Rep. 6001 (November 22, 2004)

PER CURIAM (Chief Justice FRANK POMMERSHEIM and Associate Justices EVERETT

DUPRIS and PATRICK LEE).
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I. Introduction and Background

The facts in this case involve a series of complex commercial interactions
between Ronnie and Lila Long, the Long Family Land and Cattle Company,
Inc., . . . and Plains Commerce Bank (formerly Bank of Hoven), . . . dating
back to 1989. Kenneth Long was a non–Tribal member whose first wife, Max-
ine Long, was a member of the Cheyenne River Sioux Tribe. Kenneth and
Maxine owned approximately 2,230 acres of Dewey County real estate in fee
simple as well as a house in Timber Lake. All of this real estate is located within
the exterior boundaries of the Cheyenne River Sioux Reservation. All of this
real estate was mortgaged to the Bank for loans to the Long Family Land and
Cattle Company, Inc.

Upon the death of Maxine, Kenneth became the sole owner of the real
estate in Dewey County. At the time of Kenneth’s death on July 17, 1995,
Mr. Long and the Long Family Land and Cattle Company owed the Bank
approximately $750,000. Mr. Long’s estate acting through Paulette Long,
Kenneth’s second wife and personal representative of the estate, conveyed
the Dewey County real estate, as well as the house in Timber Lake, to the
Bank in lieu of foreclosure. As a result of this conveyance on December 5,
1996, the Long Family Land and Cattle Company was given credit for
$478,000 on its outstanding debt to the bank.

Ronnie Long is a member of the Cheyenne River Sioux Tribe and is the son
of Kenneth Long. Upon his father’s death, Ronnie inherited Kenneth’s interest
in the 2,250 acres of land in Dewey County on the Cheyenne River Sioux
Reservation as well as his father’s 49% interest in the Long Family Land and
Cattle Company, Inc. The other 51% of the Company is owned by Ronnie and
his wife Lila, who is also a member of the Cheyenne River Sioux Tribe. The
Company has always been an Indian controlled company.

After Kenneth Long’s death, employees of the Bank came to the Longs’
land on the Cheyenne River Sioux Reservation to inspect it as well as the cattle,
hay and machinery on the land. In addition, Bank officers met several times
with the Longs, officials of the Cheyenne River Sioux Tribe, and Bureau of
Indian Affairs employees. These meetings all took place on the Cheyenne
River Sioux Reservation. All of these activities were directed to establishing a
basis from which the Bank would provide new loans to Ronnie Long and the
Long Family Land and Cattle Company, Inc. for their ranching operation on
this land.

The Bank initially proposed that it would sell the land back to the Longs
(which was conveyed to the Bank by the Long Estate) via a 20-year contract for
deed. Upon the advice of counsel, in a letter to Ronnie Long dated April 20,
1996, the Bank withdrew this offer because of ‘‘possible jurisdictional
problems.’’ . . . The revised proposal of the Bank offered the Longs only a
two-year lease and option within which to purchase and pay for the land
in full.

The Lease with Option to Purchase included a purchase price of $478,000
for the land. The other features of the lease provided that annual Crop Reserve
Program (CRP) payments to the Longs were assigned to the Bank and the right
of the Longs to exercise their option to purchase for $478,000 at the conclusion
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of the lease period. Another document captioned ‘‘Loan Agreement’’ was
signed by both the Bank and the Longs. It recited a series of debits and credits
of the Longs to the Bank, and also stated that the Bank would request that the
BIA increase the loan guarantee to 90% of note #98181, that the Bank would
make an operating loan to the Longs in the amount of $70,000. The Bank also
agreed to make another loan of $53,000 to pay off note #98809 of $17,000 with
the balance of $37,000 to be used to purchase 110 cattle. Both the Lease with
Option to Purchase and the Loan Agreement were signed by the Bank and the
Longs on December 5, 1996.

Shortly thereafter, mother nature intervened with a vengeance during the
horrific winter of 1996-97. As a result of the failure to provide the $70,000 loan
and the implacable force of the brutal winter, the Longs lost 230 cows, 277
yearlings, and 8 horses. The Bank did provide some additional loans that were
quite modest. The Longs never recovered from these financial and weather-
related blows and were unable to meet their outstanding debt to the Bank and
were not able to exercise their option to purchase.

The Longs did not remove from the property in question at the expiration
of the lease. The Bank began (state) eviction proceedings by sending a notice to
quit to the Cheyenne River Sioux Tribal Court for service on the Longs. Service
was apparently never effectuated. There was never any hearing or ruling by the
state court. Without any order of eviction and with the Longs remaining in
possession of the land, the Bank nevertheless sold the land. On March 17,
1999, the Bank sold 320 acres to Ralph Pesicka for cash and on June 29,
1999, the Bank sold the remaining 1,905 acres to Edward and May Jo Mack-
jewski on a contract for deed. None of these purchasers are members of the
Cheyenne River Sioux Tribe.

The Longs then commenced an action in the Cheyenne River Sioux Tribal
Court seeking a restraining order preventing the Bank from selling the real
estate. The Bank’s motion to dismiss for lack of subject matter jurisdiction
was denied as was the Longs motion for a restraining order against the
Bank. The Longs subsequently amended their complaint to include several
causes of action against the Bank that sought damages and other relief. The
Bank counterclaimed seeking eviction of the Longs and damages. The Longs
requested a jury trial on their claims. The Bank did not seek a jury trial on its
counterclaim.

A two day jury trial was held on December 6 and 11, 2002. At the close of
the Plaintiffs’ case, Special Judge B.J. Jones dismissed Plaintiffs’ claims that
sought to void the contract, alleged fraud, failure of consideration, and uncon-
scionability. The jury returned a verdict in favor of the Longs on their claims
that the Bank breached the loan agreement, discriminated against the Longs
based on their status as Indians, and acted in bad faith with regard to its deal-
ings with the Longs. The jury awarded the Longs $750,000 along with pre-
judgment interest. Special Judge B.J. Jones determined that interest to be
$123,131. The jury also found that the Bank did not use self-help remedies
in an attempt to remove Plaintiffs from the land. A supplemental judgment
was later entered permitting the Plaintiffs to exercise the option to purchase
the 960 acres of the land they continued to occupy.

620 11. Torts



Both sides filed timely notices of appeal with this Court. Oral argument
was heard on October 6, 2004. . . .

III. Discussion

A. Defendant/Appellant/Respondent Bank

1. Jurisdiction

The Bank’s jurisdictional claim is quite limited in scope and is best under-
stood as involving two separate (but overlapping) legal contentions. As to
scope, the Bank argues that the Cheyenne River Sioux Tribal court does not
have jurisdiction over the Longs’ discrimination claim. . . . This presumably
forecloses any federal appeal under the National Farmers Union exhaustion
doctrine of any other issue involved in this case save the jurisdiction claim
relative to the discrimination cause of action. See e.g., National Farmers Union
Ins. Cos. v. Crow Tribe of Indians, 471 U.S. 845 (1985). The Bank’s two legal
arguments, while not drawn as sharply as they might be, assert that the trial
court did not have jurisdiction over the discrimination claim because it is a
federal claim barred under Nevada v. Hicks, 533 U.S. 353 (2002), and because no
discrimination cause of action exists as a matter of Cheyenne River Sioux Tribal
law. Each of these will be discussed in turn concluding with the pertinent
jurisdictional analysis under Montana v. United States, 450 U.S. 544 (1981).

a) Nevada v. Hicks and Federal Causes of Action

The Bank alleges that Cheyenne River Sioux Tribal Court did not have
subject matter jurisdiction over Plaintiffs’ discrimination claim against the
Bank. It is critical to note that the Bank does not challenge (on appeal) the
general jurisdiction of the Cheyenne River Sioux Tribal Court over the lawsuit
brought by the Longs against the Bank, but only against a single cause of
action. Appellant’s argument centers its claim on its reading of Nevada v.
Hicks, 533 U.S. 353 (2002). More precisely, the Bank relies on Hicks for the
limited proposition that tribal courts do not have jurisdiction over federal
causes of action. Appellant’s interpretation of Nevada v. Hicks in this regard
is not incorrect, but it is inapposite. The Court in Hicks did hold that tribal
courts do not have jurisdiction over a federal cause of action alleged under 42
U.S.C. §1983. The Bank argues by extension that tribal courts would have no
jurisdiction over a discrimination claim grounded in 42 U.S.C. §1981(c). This is
likely true, but misses the point. The Plaintiffs discrimination claim is based on
a cause of action grounded in tribal, not federal, law.

Plaintiffs’ amended complaint did not invoke 42 U.S.C. §1981 or any
federal statute as the source of the discrimination claim and the Bank did
not seek to question the source of law for this claim through a motion to
dismiss for failure to state a claim on which relief might be granted.
In addition, there were no jury instructions provided to the jury on an alleged
federal cause of action for discrimination. . . .

. . . The case at bar is not a criminal case, does not involve state officers, and
did not take place off the Reservation. It is therefore totally inapplicable as to
causes of action arising on the Reservation involving private individuals. The
Hicks opinion limited its holding ‘‘to the question of tribal court jurisdiction
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over state officers’’ leaving ‘‘open the question of tribal court jurisdiction and
non-member defendants in general.’’ 533 U.S. 358 n. 2.

b) Discrimination Causes of Action under Tribal Law

Notwithstanding its citation to Nevada v. Hicks, the Bank’s claim is not
really that the Tribal Court does not have subject matter jurisdiction over
the discrimination claim, but rather there is no such cause of action under
tribal law. In essence, the Bank is claiming that the Longs’ discrimination
claim should have been dismissed not for lack of jurisdiction, but for a failure
to state a claim upon which relief might be granted. This is especially evident in
that the Bank’s motion to dismiss was not directed to all of the Plaintiffs’
claims, but was limited to the discrimination cause of action premised on
the (erroneous) theory that it was being pursued as a federal cause of action
under 42 U.S.C. §1981. This more precise claim is also insufficient as a matter
of law.

Private claims of discrimination based on status are recognized under
federal and state statutes. See, e.g. 42 U.S.C. 2000 (d), et seq. (2003), SDCL
§20-13-21 (2003). They are also recognized under the traditional (or common)
law of the Cheyenne River Sioux Tribe.3 While there is no express tribal ordi-
nance creating a civil cause of action based on discrimination, there are nev-
ertheless at least two other sources of tribal law that do recognize such a cause
of action. They are tribal common law and the Cheyenne River Sioux Law and
Order Code §1-4-3 which confers jurisdiction on the trial court over claims
arising out of ‘‘tortious conduct.’’

Since it is well understood that a claim based on discrimination essentially
sounds in tort, jurisdiction over ‘‘tortious conduct’’ necessarily includes juris-
diction over Plaintiffs’ discrimination claim. In addition, there is basis for a
discrimination claim that arises directly from Lakota tradition as embedded in
Cheyenne River Sioux tradition and custom. Such a potential claim arises from
the existence of Lakota customs and norms such as the ‘‘traditional Lakota
sense of justice, fair play and decency to others,’’ Miner v. Banley, Chy. R. Sx.
Tr. Ct. App., No. 94-003 A, Mem. Op. and Order at 6 (Feb. 3, 1995); and ‘‘the
Lakota custom of fairness and respect for individual dignity.’’ Thompson v.
Cheyenne River Sioux Tribal Board of Police Commissioners, 23 ILR 6045, 6048

3. Discrimination is prohibited under tribal customary law in much the same way that other
injurious or tortious conduct is prohibited under the common law. While it is true that discrim-
ination is frequently the subject of legislation, it is also actionable under the common law. The
Supreme Court has long recognized that ‘‘an action brought for compensation by a victim
of . . . discrimination is, in effect, a tort action.’’ Meyer v. Holley, 537 U.S. 280, 285, 123 S. Ct.
824, 828 (2003) (citing Curtis v. Loether, 415 U.S. 189, 94 S. Ct. 1005 (1974)). In Curtis, the
Court held that a claim for damages under the Civil Rights Act of 1968 ‘‘sounds basically in
tort’’ and ‘‘is analogous to a number of tort actions recognized at common law.’’ 415 U.S. 189,
195-196, 94 S. Ct. 1005, 1008-1009. The Court noted that, ‘‘[a]n action to redress racial discrim-
ination may . . . be likened to an action for defamation or intentional infliction of mental
distress,’’ and further that ‘‘under the logic of the common law development of a law of insult
and indignity, racial discrimination might be treated as a dignitary tort.’’ 415 U.S. at 195-196, n. 10,
94 S. Ct. at 1008-1009, n. 10. These are precisely the kinds of actions over which the tribal courts
have jurisdiction. Under tribal law, the courts ‘‘have jurisdiction over claims and disputes arising
on the reservation.’’ CRST By-Laws, Art. V, §1(c), including claims arising out of ‘‘tortious conduct.’’
Cheyenne River Sioux Tribal Code §1-4-3. Cheyenne River Sioux Tribe’s Amicus Brief at 14,
footnote 3.
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Chey. R. Sx. Tr. Ct. App. (1996). Such notions of fair play are core ingredients in
federal and state definitions of discrimination. Therefore a tribally based cause
of action grounded in an assertion of discrimination may proceed as a ‘‘tort’’
claim as defined in the Cheyenne River Sioux Tribal Code, as derived from
Tribal tradition and custom, or even from the federal ingredients defined at
42 U.S.C. §2000-2001.

The core of the Longs’ discrimination claim was based on the Bank’s letter
to the Longs dated April 26, 1996, . . . in which the Bank withdrew its offer to
sell the land back to Longs on a 20-year contract for deed because it involved an
‘‘Indian owned entity’’ and related (but unidentified) ‘‘jurisdictional pro-
blems.’’ The Bank’s subsequent offer as contained in the lease with option to
purchase required full payment within 60 days of the expiration of the two-
year lease. . . . It is also significant to recall that the land involved is fee land
not trust land. While trust land does involve certain federal restrictions on
alienability, fee land does not. The Longs contended that this adverse and
differential treatment of them was based on their status as ‘‘Indians’’ and con-
stituted discrimination, a question that was ultimately resolved in their favor
by the jury verdict.

It is a testament to the vitality and dignity of American jurisprudence that
it would most certainly shock the conscience if a claim of discrimination —
especially one based on the disparity of treatment on account or race or
status — would not be cognizable in state or federal court. In this vein, the
Cheyenne River Sioux Tribal Court is no different from its federal and state
brethren in its unwillingness to ignore claims of discrimination. In the area of
discrimination, there is a direct and laudable convergence of federal, state, and
tribal concern.

c) Jurisdiction under Montana v. United States

Since there is a discrimination cause of action under Tribal law involving
fee land, the most relevant case for jurisdictional purposes therefore is not
Nevada v. Hicks but Montana v. United States, 450 U.S. 544 (1981).
In Montana, the Court held that tribal courts generally do not have jurisdiction
over non-Indians involving matters that arise on fee land within the reserva-
tion. This presumption against tribal court jurisdiction is nevertheless subject
to Montana’s well-known proviso which states: ‘‘[T]o be sure, Indian tribes
retain sovereign power to exercise some forms of civil jurisdiction over non-
Indians on their reservations, even on non-Indian fee lands. A tribe may reg-
ulate, through taxation, licensing or other means, the activities of members
who enter consensual relationships with the tribe or its members, through
commercial dealing, contracts, leases or other arrangements. . . . A tribe may
also retain inherent power to exercise civil authority over non-Indians on fee
lands within its reservation when that conduct threatens charities or has some
effect on the political integrity, economic security, or the health or welfare of
the tribe.’’ 450 U.S. at 565-66 (citations omitted).

It is clear that the case at bar satisfies both prongs. This case is the prototype
for a consensual agreement as it involves a signed contract between a tribal
member and a non-Indian bank. The contract deals solely with fee land located
wholly within the exterior boundaries of the reservation. Fee land that was
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originally owned by the Longs, but owned by the Bank during the controverted
events in this lawsuit. All bank loans in this matter were provided solely for the
ranching operation by the Longs taking place on the Bank’s land within the
reservation. Numerous meetings of the Bank with the Longs, with Cheyenne
River Sioux Tribal Officials, and Bureau of Indian Affairs personnel took place
on the reservation, both when the land was owned by the Longs and subse-
quently when it was owned by the Bank.

It is somewhat misleading for the Bank to identify itself as an off-
reservation Bank, because it owned the land on the Reservation that is the
subject of this lawsuit. As a result, the Bank is more accurately described as
owning property and engaged in business activities both on and off the
Reservation.

In addition, the case clearly involves the ‘‘economic security’’ of the Tribe
in that the Cheyenne River Sioux Tribe (along with the Bureau of Indian
Affairs) was a direct participant actively consulted by both the Longs and
the Bank seeking economic data and support relevant to the cattle operation
on the Longs’ land. If the economic security of the Tribe was not involved, the
Tribe would not have played such a large role in these events in seeking to
support and advance the opportunity for Tribal members to succeed in their
ranching operation on the Reservation.

2. Breach of Contract Cause of Action

Appellant Bank asserts that the Longs’ breach of contract claim was
improperly submitted to the jury or if properly submitted to the jury, improp-
erly decided by it because no contract existed as a matter of law or fact.
In particular, the Bank contends that the key document captioned ‘‘Loan
Agreement’’ which was prepared by the Bank and signed by both the Bank
and the Longs on December 5, 1996 and recites, among other things, the
Bank’s commitment to provide two loans to the Long Land and Cattle
Company, Inc. was not a contract at all. It was merely some kind of balance
sheet that mainly recited a list of debts and credits relative to the real estate
conveyed by the Long Estate to the Bank. In essence, according to the Bank,
there was no consideration and hence no contract.

In the Bank’s motion for judgment N.O.V. on this issue, Judge B.J. Jones
decided against the Bank finding there was sufficient consideration when the
‘‘Loan Agreement’’ is considered as part of the Lease with Option to Purchase
under the integrated document doctrine. These documents were contempora-
neous, applied to the same subject matter, and were interrelated as to
terms. . . . Judge Jones had already adopted the integrated document doctrine
in denying the Defendant’s motion for summary judgment on its
counterclaim for eviction and it appropriately became the law of the case.
This Court now adopts the substance of this rule as appropriate law within
this jurisdiction. In this view, it is reasonable to construe the Loan Agreement
along with the Lease with Option to Purchase and find sufficient consideration
provided by the Longs in their commitment to assign their CRP payments to
the Bank and their commitment to continue the operation of their ranch in an
attempt to pay off their debts to the Bank without the Bank having to resort to
legal action and the less than complete loan guarantees provided by the BIA.
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The analysis set out by Judge Jones in his well-reasoned opinion of June 7,
2003 is persuasive. As noted above, there certainly was enough evidence sub-
mitted to the jury for it to have found adequate consideration. In reviewing a
jury’s determination on a motion for a judgment N.O.V., the South Dakota
Supreme Court has established a reasonable standard of review, which this
Court adopts. This standard directs the reviewing court to review the testi-
mony and evidence in a light most favorable to the verdict or nonmoving
party and then to decide without weighing the evidence if there is evidence
which did support the verdict. Matter of Estate of Holan, 621 N.W.2d 588, 591
(S.D. 2000).

In sum, the application of the integrated documents doctrine is an appro-
priate legal standard within this jurisdiction. In addition, its legal elements of
contemporaneity, similar subject matter, and interrelatedness of terms were
also satisfied as a matter of law and there was a sufficient factual basis for the
jury to find there was adequate consideration for a contract, and the Bank’s
failure to perform breached this contract.

3. Bad Faith Cause of Action

In a similar vein to the breach of contract claim, the Bank makes two
contentions. First, that such a cause of action does not exist as a matter of
law because it is subsumed in the breach of contract claim and second, even
if such an independent cause of action does exist, there was insufficient
evidence submitted to the jury to sustain a verdict upholding such a bad
faith claim.

The question of law concerning a bad faith cause of action involves an issue
of first impression within this jurisdiction. The trial court ruled that such a
cause of action does exist within this jurisdiction and that it is one that is
independent of any breach of contract claim. More precisely, it might be stated
that the trial court ruled that the bad faith claim derives from but is severable
and hence independent of the breach of contract claim. As Judge Jones stated
in his order of June 7, 2003 on the post-trial motions, the heart of the breach of
contract claim was the failure to provide the $70,000 loan, while the heart of
the bad faith claim was the Bank’s failure to follow through with its promise to
seek an increase in the level of the BIA guarantee for several outstanding loans.

This statement of the governing law is reasonable and appropriate. While it
appears that no other tribal court has addressed this issue, it is true that the rule
articulated by the trial court is within the ambit of both South Dakota Law, see
e.g. Garrett v. Bank West, Inc., 459 N.W.2d 833 (S.D. 1990) and the general rule
as articulated in the Restatement 2nd of Contracts §204 (1990) that every
contract includes an implied covenant of good faith and fair dealing which
prohibits either contracting party from preventing or injuring the other party’s
right to receive the agreed upon benefits of the contract.

The Bank’s challenge to the sufficiency of the evidence in this issue is
likewise rejected. Given the standard of review articulated in Part IIIA2 . . . ,
clearly there was sufficient evidence in the record concerning the Bank’s failure
to respond to the BIA’s request for a more detailed application relative to
potential increased loan guarantees from which the jury might conclude
that the Bank acted in bad faith.
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4. Excessive Damages Controlled by Passion or Prejudice

The jury awarded damages to the plaintiffs in the amount of $750,000. The
Bank claims this was ‘‘excessive and controlled by passion and prejudice.’’ . . .
This conclusion remains just that, a conclusion unsupported by reason or law.
Plaintiffs sought damages in the amount of $1,236,792 . . . and thus the award of
$750,000 represents an award of only 60% of the amount requested. The trial
judge also sustained a number of objections made by the Bank to the Plaintiffs’
claimed damages and Exhibit 23 was changed accordingly. The Bank did not
object, stating, ‘‘I have no objections with these changes,’’ . . . and therefore
the Bank waived any subsequent right to appeal. The absence of ‘‘prejudice’’ is
also further evidenced by the jury’s rejection of the Longs’ claim of improper self-
help eviction by the Bank.

The Plaintiffs provided extensive evidentiary data and testimony relative
to their damages. The Bank had the same opportunity. Given the appropriate
standard of review in challenging a jury finding of fact as noted above, this
Court cannot conclude that the jury award in this context lacked a sufficient
factual predicate, even disregarding the Bank’s waiver of this issue.

Ordinarily, this would conclude the Court’s analysis of this otherwise legit-
imate issue, but for the Bank’s decision to characterize the entire trial as
‘‘tainted’’:

Once a claim for discrimination was allowed to be tried to the jury, where no
one but tribal members could serve, the Bank could no longer obtain a fair trial.
Allegations of racial discrimination by a nonmember Bank located off the res-
ervation completely enflamed the jury. They became incapable of rendering a fair
and impartial verdict. The race card tainted the entire trial process (emphasis
added) (Bank’s brief at 23).

This rhetoric is itself inflammatory. At oral argument, counsel for the Bank
admitted that he did not challenge any juror for cause, did not challenge the
jury panel as a whole because it did not contain any non-tribal members, and
perhaps most importantly, he did not request that the trial court use its dis-
cretionary power under Sec. 1-6-1(2) of the Tribal Code to ‘‘adopt procedures
whereby non-enrolled Indians and non-Indians may be summoned for jury
duty in cases in which one or more non-Indian parties are involved.’’

The Bank, apparently excusing its own (‘‘benign’’) neglect of the issue at
the trial, then twists it (somehow) to contend that the very existence of a
discrimination cause of action was playing the ‘‘race card.’’ The Bank’s appar-
ent ‘‘solution’’ to this ‘‘problem’’ is that claims of discrimination against non-
resident Banks should not exist as a matter of tribal law. This asserts a rather
extravagant privilege for the Bank that is presumably not available to others,
especially tribal members and the Tribe itself. Whether intended or not, this is
the Bank playing its own ‘‘race card,’’ which at a minimum is quite baffling and
potentially quite disturbing in the context of seeking to maintain a fair and
reasonable legal context for the necessary commercial transactions involving
individual Tribal ranchers and business people and the banking establishment.
Both Tribal members and the Bank need each other and it is quite dishearten-
ing to have the Bank interject the potentially destabilizing ‘‘race card’’ into
these proceedings. . . .
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Unfortunately, a final concern must be addressed. In his concluding sum-
mation to this Court, counsel for the Bank stated that a lot of banks and lenders
were watching this case. While it seemed jarring and inappropriate at the time,
it is even more so upon reflection. It is difficult to see the statement as merely
some form of artless advocacy, but rather more as some kind of threat impugn-
ing the integrity of the Cheyenne River Sioux Tribe’s judicial system, which
this Court finds most offensive and unprofessional. Such statements must not
be made again. Though it hardly needs repeating, the Court restates its com-
mitment to fair play, the rule of law, and cultural respect for all parties who
appear in the courts of the Cheyenne River Sioux Tribe. . . .

Ho Hec!etu Ye Lo
IT IS SO ORDERED.

NOTES

1. The United States Supreme Court disagreed with the Bank of Hoven court in
Plains Commerce Bank v. Long Family Land and Cattle Co.,* 128 S. Ct. 2709
(2008). However, Justice Stevens in dissent quoted a line from the Cheyenne
River Sioux Tribal Court of Appeals, the first time in history that any
Supreme Court opinion has quoted from a tribal court opinion. See Plains
Commerce Bank, 128 S. Ct. at 2732 n. 3.

2. In Wolf Point Organization v. Investment Centers of America, Inc., 3 Am. Tribal
Law 290 (Fort Peck Court of Appeals 2001), the court addressed claims by
non-Indians that a treaty, as well as the tribe’s own written rules, precluded
tribal jurisdiction over nonmembers:

April 15, 1874 Act. After giving the Court an overview of the Congressional
history of the Assiniboine and Sioux Tribes, [defendants argue that] if Indian
tribes did not expressly provide for civil jurisdiction over non-Indians in their
treaties with the United States government during the ‘‘treaty making
period’’ of 1787 through 1871, and if Congress did not expressly provide
for such jurisdiction in the subsequent Congressional Acts which ratified
those treaties, then Tribal Courts today, operating in the 21st century,
have no such jurisdiction. We must respectively disagree. . . .

. . . One needs only to review those federal decisions within the one
hundred thirty ensuing years to conclusively show that tribal courts do
have jurisdiction over non-Indians for reservation based claims. The U.S.
Supreme Court, in one such decision, summarily stayed a diversity action
in federal district court to allow a tribal court to determine its own jurisdic-
tion over parallel litigation[.] . . . Iowa Mutual Ins. Co. v. LaPlante, 480 U.S. 9
(1987).

Fort Peck Tribes’ Constitution and By-Laws. . . . Article VII §5 [of the Fort
Peck Tribes Constitution] states:

Section 5. To provide, subject to the review of the Secretary of the Interior,
or his authorized representatives, for the maintenance of law and order
and the administration of justice by establishing tribal courts and police
force, and defining the powers and duties of same, and to promulgate

*Plains Commerce Bank purchased the Bank of Hoven during the pendency of the tribal and
federal court litigation.
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criminal and civil codes or ordinances governing the conduct of the mem-
bers of the Tribes and non-member Indians residing within the jurisdic-
tion of the Tribes.

Defendants [argue that] §5 limits the Tribal Executive Board’s authority to
‘‘promulgate criminal and civil codes or ordinances governing the conduct of
members and nonmember Indians residing with the jurisdiction of the Tribes
(only).’’

In order to arrive at that limiting conclusion, ICA and Shae necessarily
imply that the word ‘‘only’’ appears at the conclusion of the sentence.
However, the word ‘‘only’’ does not appear and we find no such limitation
was intended.

Wolf Point Organization, 3 Am. Tribal Law at 295-98 (emphasis in
original).

3. The same court also confronted arguments from a non-Indian-owned
professional organization that the state regulatory structure in the field
preempted tribal jurisdiction over it. The court disagreed, writing:

First, [defendant] assumes that because it is a Montana professional corpora-
tion, only the State of Montana can ‘‘regulate’’ their professional activities.
This presumption obviously fails when [defendant] seeks to do business in
another state or nation. Surely [defendant] would not argue that the State of
North Dakota would have no authority to regulate their accounting activities
within the boundaries of that state. Why then would [defendant] argue that
the Assiniboine and Sioux Nation could not regulate their accounting activ-
ities? When the [defendant] lawyers sought pleadings before the Tribal
Courts, were they not required to appear before the Fort Peck bar and obtain
either membership or admittance pro hoc vice? If the Tribes have the author-
ity to regulate Montana lawyers that appear before their courts, if would
necessarily follow that they would have the authority to regulate other pro-
fessions as well. While we know of no licensure requirement imposed by Fort
Peck on accounting firms operating within the exterior boundaries of the
Fort Peck Reservation, it is enough that such authority is resident in the
Tribes to impose such a requirement if they so choose.

Secondly, we see nothing in the [plaintiff’s] complaint that would suggest
that the Tribal Court would be interfering in any way with [defendant’s]
professional status in the State of Montana. . . . [Plaintiff] does not seek to
terminate the license of [defendant] or to impede or impair [defendant’s]
ability to practice its stated profession in any way. Therefore, we hold that
our Tribal Court does have jurisdiction to adjudicate reservation based mal-
practice claims against non-Indian professional corporations doing business
within the exterior boundaries of the Fort Peck Indian Reservation

Wolf Point Organization, 3 Am. Tribal Law at 303-04.

628 11. Torts



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


