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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW MEXICO 

 
THE PUEBLO OF ISLETA, a federally-
recognized Indian tribe, THE PUEBLO OF 
SANDIA, a federally-recognized Indian tribe, 
and THE PUEBLO OF TESUQUE, a federally-
recognized Indian tribe, 

Plaintiffs, 

PUEBLO OF SANTA ANA, a federally-
recognized Indian tribe, and PUEBLO OF 
SANTA CLARA, a federally-recognized Indian 
tribe, PUEBLO OF SAN FELIPE, a federally-
recognized Indian tribe, 

Plaintiffs-in-Intervention, 

v. 

SUSANA MARTINEZ, in her official capacity as 
Governor of the State of New Mexico, JEFFREY 
S. LANDERS, in his official capacity as Chair of 
the Gaming Control Board of the State of New 
Mexico, RAECHELLE CAMACHO, in her 
official capacity as Acting State Gaming 
Representative, and SALVATORE MANIACI, in 
his official capacity as a member of the Gaming 
Control Board of the State of New Mexico,  

Defendants. 

  
 
 
 
 
 
 
 

No. 1:17-cv-00654-KG-KK 

 

  
PLAINTIFFS’ AND PLAINTIFFS-IN-INTERVENTION’S REPLY 

IN SUPPORT OF MOTION FOR PROTECTIVE ORDER TO QUASH DEFENDANTS’ 
RULE 30(B)(6) DEPOSITION NOTICES 

 
Plaintiffs and Plaintiffs-in-Intervention (the “Pueblos”), by and through their counsel, 

hereby reply to Defendants’ Response to the Pueblos’ Motion for Protective Order, ECF Doc. 88 

at 2-21 (“Defs.’ Resp.”), filed July 18, 2018. Defendants’ Response fails to demonstrate that any 

of the eight topics in their Rule 30(b)(6) deposition notices (the “Notices”) are relevant to the 
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claims at issue in this lawsuit or that extrinsic evidence regarding the 2007 Compact is even 

admissible. Defendants’ Response also fails to acknowledge the federal law issues presented by 

the Pueblos’ complaints in this case, raises frivolous issues that have no bearing on the Pueblos’ 

Motion, asserts that the Pueblos engaged in wrongful conduct without any legal or factual basis 

for such assertions, and utterly ignores the critical passage of the 2007 Compact that entirely 

refutes their interpretation of that agreement. For all these reasons, the Pueblos’ Motion for 

Protective Order (the “Motion”), ECF Doc. 84 at 3-17, should be granted.1 

I. INTRODUCTION 

The controlling issue presented in the Complaint and the Complaints-in-Intervention 

(collectively, the “Complaints”), ECF Docs. 1, 11, 36, is whether paying revenue sharing on the 

use of electronic free play credits violates federal law. (That claim is fully discussed in the Pueblos’ 

motions for summary judgment, ECF Docs. 67, 68.) The filing of that claim was made necessary 

by the Defendants’ April 13, 2017 demand that each Pueblo pay revenue sharing to the State on 

electronic free play credits2 played at each Pueblo’s gaming facility from April 1, 2011, through 

the date on which each Pueblo’s new 2015 Compact went into effect. See ECF Doc. 67, SOF ¶ 14. 

The Defendants, as members of the New Mexico Gaming Control Board (the “Board”), asserted 

that each Pueblo should have treated free play as cash in calculating each Pueblo’s Net Win for 

revenue sharing purposes and that a specific amount was due the State from each Pueblo on that 

basis. Id. The Pueblos replied that no such amounts were owed, and then brought this action, 

                                                 
1 The Defendants have consented to the Pueblos’ request to exceed the 12-page limit under Local 
Rule 7.5 by two pages for this jointly-filed Reply brief. If the Court would like the Pueblos to file 
an uncontested motion to expand the page limits, they would be happy to do so. 
2 Free play credits are electronic credits that a player may play on a slot machine at the gaming 
facility, but they have no cash value, and are not redeemable for cash or merchandise. See SA/SC 
Complaint, ECF No. 11, ¶ 17; SF Complaint, ECF No. 36, ¶ 15; Complaint, ECF No. 1, ¶¶ 24–25. 
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alleging that it would violate federal law to comply with the Board’s demand because the Pueblos 

are required to account for their gaming revenues in accordance with generally accepted 

accounting principles (“GAAP”), as the 2007 Compact also plainly requires, and under GAAP 

electronic free play credits may not be included in calculating Net Win.3 Id. at ¶ 15. The 

Complaints seek a declaration that the demands made by the Defendants violate federal law, and 

an injunction against Defendants’ pursuit of any such unlawful claims against the Pueblos in the 

future. See SA/SC Complaint at 11–13; SF Complaint at 12; Complaint at 32–34. 

None of the topics in the Defendants’ Notices has any bearing on this narrow and 

controlling legal question. The eight broad topics set forth in the Notices (the “Topics”) have 

nothing to do with how federal law and GAAP apply to free play. Instead, Defendants seek 

discovery on the Pueblos’ past use of promotional programs that are subject to entirely different 

accounting standards – which are not the subject of any claim or defense in this action – and on 

the negotiations of the 2007 Compact, which nowhere even mentions free play and which of course 

could not alter federal law in any event. In attempting to justify the relevance of these Topics, 

Defendants ignore the narrow federal law issues presented in the Pueblos’ Complaints, and 

misrepresent the relevant, unambiguous language of the Compact – both of which show that these 

Notices are irrelevant and should be quashed. 

II. ARGUMENT 

 Defendants’ Notices Seek Information on Irrelevant Topics. 

The Complaints in this case present a narrow legal issue for this Court to decide: whether 

the revenue sharing payments demanded by the State violate federal law. The negotiations of the 

2007 Compact, and the Pueblos’ prior accounting treatment of coupons redeemable for cash, are 

                                                 
3 The Complaint filed by Plaintiffs Pueblos of Isleta and Sandia, ECF Doc. 1, also asserted the 
subsidiary claim that the federal law issue was not subject to arbitration. Complaint at 33. 
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irrelevant to that question. Rather, that question will be resolved based on the Court’s 

determination of whether paying revenue sharing on free play complies with GAAP, which federal 

law requires that each Pueblo follow and which Section 4(C) of the Compacts requires must be 

applied to the relevant revenue sharing calculation. The Topics are therefore irrelevant under Rule 

26, and these Notices should be quashed. Defendants seek to avoid that conclusion by arguing that 

their deposition demands are relevant to interpreting Section 11(C)(1) of the 2007 Compact - 

which they argue alone controls the calculation of Net Win. But that argument is flatly wrong, and 

the depositions that Defendants seek to take are therefore unwarranted.4 

Defendants “deny that GAAP controls Section 11 of the Compact, or that the Net Win 

calculation is based on standards or methods for the preparation of financial statements,” Defs.’ 

Resp. at 9, and assert that the calculation of Net Win is controlled only by Section 11(C)(1) of the 

Compact, Defs.’ Resp. at 10. This argument misrepresents the language of the Compact, 

particularly Section 4(C), and disregards federal law, both of which require the Pueblos to follow 

GAAP in calculating Net Win for purposes of making revenue sharing payments to the State. And 

both render the Defendants’ proposed deposition Topics irrelevant.5  

                                                 
4 Defendants’ description of the legal standard under Rule 26 overstates the breadth of permissible 
discovery, ignoring the 2015 Amendments to the rule. Defs.’ Resp. at 3–4. The correct legal 
standard is set forth in the Pueblos’ Motion, ECF Doc. 84 at 2. 
5 On pages 19 to 20 of their Response, Defendants attempt to justify their demand for discovery 
into the negotiations leading to the 2007 Compact on the ground that “[t]his line of discovery could 
lead to evidence that the Parties wanted financial statements prepared pursuant to GAAP, and Net 
Win to be calculated in the manner called out in Section 11 of the Compact.” This fanciful theory, 
which, as is shown in the text, is thoroughly refuted by the language of Section 4(C) of the 
Compact, in any event is another manifestation of Defendants’ total disregard of the requirements 
of federal law in this area. 
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As the Pueblos have previously shown, see ECF Doc. 84 at 5, Section 4(C) of the 2007 

Compact, which Defendants fail to mention in their Response, expressly requires each tribe to 

have an annual audit and certified financial statement,  

covering all financial activities of the Gaming Enterprise, including written 
verification of the accuracy of the Net Win calculation, . . . [which financial 
statement] shall be prepared in accordance with generally accepted accounting 
principles and shall specify the total amount wagered in Class III gaming on all 
Gaming Machines at the Tribe’s Gaming Facility for purposes of calculating “Net 
Win” under Section 11 of this Compact. 

(Emphasis added). This provision expressly requires that the annual audit and financial statement 

of the gaming enterprise be prepared in accordance with GAAP, that it include a calculation of Net 

Win for purposes of Section 11, and that the calculation of Net Win and total amount wagered be 

done in accordance with GAAP. These clear terms cannot be interpreted to allow Net Win to be 

calculated in a manner that violates GAAP. The Defendants’ contention that the parties may have 

intended that result in the 2007 Compact negotiations, see supra, n.5, is accordingly meritless.  

Wholly apart from the unambiguous command of Section 4(C), the federal regulations that 

govern all accounting of tribal gaming revenues, 25 C.F.R. §§ 542.19(b), 571.12(b), see Mot. for 

Summ. J., ECF Doc. 67-1 at 12–13; ECF Doc. 68 at 20–21, expressly require that all accounting 

of tribal gaming revenues, and the audited financial statements of those enterprises, be prepared 

and conducted in accordance with GAAP. The controlling effect of those regulations is plainly 

stated in the Assistant Secretary for Indian Affairs’ finding that the State’s claim that the tribes 

must pay revenue sharing on the value of free play credits violates those regulations and therefore 

constitutes “an impermissible tax on tribal gaming revenues in violation of IGRA.” See ECF Doc. 

67-1 at 20; ECF Doc. 68 at 3 & n.2. Section 4(C) of the 2007 Compact, the explicit federal 

regulations (which are entirely consistent with Section 4(C)), and the Assistant Secretary’s letters 

are dispositive of the claims in the Pueblos’ Complaints and render Defendants’ discovery 

Case 1:17-cv-00654-KG-KK   Document 91   Filed 08/01/18   Page 5 of 16



6 
 

unnecessary, inappropriate, and irrelevant, as was explained in the Pueblos’ Motion. Defendants’ 

Response brief fails to address or rebut any of those arguments. 

Instead, Defendants claim that discovery is necessary to determine whether the Pueblos’ 

accounting treatment of free play violated Section 11(C)(1) of the 2007 Compact. See Defs.’ Resp. 

at 4; see also id. at 5, 6, 7, 10, 15, 16, 17, 19. That argument fails, simply and conclusively, because 

federal law and Section 4(C) of the 2007 Compact control whether free play can be used to 

calculate Net Win. 

Defendants’ argument also fails for a more technical, but equally conclusive, reason. 

Section 11(C)(1) of the 2007 Compact states, “[a]ny rewards, awards or prizes, in any form, 

received by or awarded to a patron under any form of a players’ club program (however 

denominated) or as a result of patron-related activities, are not deductible [from Net Win].” 

(Emphasis added). Electronic free play is not and could not be “deducted” from Net Win; free play 

is not revenue and cannot be treated as revenue under GAAP (which again, federal law requires 

each Pueblo to follow), as confirmed in the report of the Pueblos’ expert, Andrew Mintzer. See 

ECF Doc. 67-10 (“Mintzer Report”).6 In other words, electronic free play credits are not deducted 

                                                 
6 The Defendants claim the Mintzer Report undermines the Pueblos’ position in three ways, but 
they are wrong on each count. First, they say the definition of “free play” used in the Report is not 
consistent with that used by the Pueblos, see supra n.1. Defs.’ Resp. at 11. That is untrue. They 
are consistent. The Mintzer Report and 2011 AICPA Gaming Guide say that free play is “free 
wagering” – not cash or something else of independent value. The wagering is to provide “cashable 
benefits” – that is, winnings. And its purpose is to “increase the customer’s odds of winning, 
changing the basic odds of the game” – by increasing the number of wagers a player can make. 
See Cirrincione Decl., ECF No. 84-7 at ¶ 4. Second, Defendants say the Pueblos’ reliance on 
GAAP to exclude free play from Net Win is undermined by Mr. Mintzer’s calculation of hold 
percentage. Defs.’ Resp. at 11–12 (quoting Mintzer Dep. at 53:15–54:2). But hold percentage is 
not a GAAP concept and is not used in preparing financial statements. See attached Declaration of 
Reed C. Bienvenu, Ex A, Mintzer Dep. 107:16-108:20; see also Cirrincione Decl., ECF Doc. 84-
7 at ¶ 3 (hold percentage is a function of the computer software that runs the game). Third, they 
say that, because Mr. Mintzer opined that the predecessor 1984 edition of the Gaming Guide was 
effective before 2011, discovery is relevant because it will show how the Pueblos applied changes 

Case 1:17-cv-00654-KG-KK   Document 91   Filed 08/01/18   Page 6 of 16



7 
 

from Net Win; they are not included in Net Win in the first instance.7 Defendants’ fundamental 

misunderstanding of this point renders their argument nonsensical and the discovery they seek 

wholly irrelevant. For these reasons, Defendants’ reliance on Section 11(C)(1) to support its 

Notices fails in its entirety. 

The Defendants’ suggestion that the Pueblos sought to reduce their payment obligations to 

the State by adopting electronic free play credits rather than handing out coupons redeemable for 

cash, is equally nonsensical and irrelevant. Like any marketing device, free play credits are 

intended to increase the cash played by patrons at the Pueblos’ gaming facilities. Because the 

State’s revenue-sharing payments are a percentage of each tribe’s Net Win, increasing cash play 

at the Pueblos’ gaming facilities benefits the State, just as it benefits the Pueblos. It is absurd to 

suggest that the Pueblos would deliberately engage in a marketing program intended to reduce Net 

Win.  

Regardless, the reasoning behind the Pueblos’ decisions to change their promotional 

programs, undertaken according to their “primary responsibility” for “direct control of the gaming 

                                                 
in GAAP before 2011. Defs.’ Resp. at 12. But Mr. Mintzer’s report makes it clear that the 
accounting treatment of electronic free play credits is consistent under the 1984 and 2011 Gaming 
Guides, Mintzer Report, ECF No. 67-10 at ¶¶ 31–34, even though “free play” was not discussed 
expressly in the earlier version. Moreover, this case concerns only electronic free play issued after 
April 1, 2011, see SA/SC Compl. ¶ 19; Complaint ¶ 43, a month after the 2011 Gaming Guide was 
issued. Finally, and also conclusively, the Pueblos’ actual practices at any point in time do not 
affect their obligations under federal law.  
7 An analogy might be useful. Say that a store offers a buy one get one free sale on $15 shirts. 
The Defendants are saying that, in essence, the store would report $30 in revenue but then deduct 
$15. That is absurd. The store would report $15 in revenue because that is what it actually 
collected. Similarly with free play, if a patron plays $4 of her own cash and $1 in free play, only 
the $4 in cash is included in Net Win, according to both GAAP and common sense. There is in 
fact only $4 in revenue. In the language of Section 11(C)(1), the $1 in free play is not “deducted” 
because it is never included as revenue in the first place, just as an extra $15 for the free shirt is 
never included as revenue because it is never collected from the customer. In essence, the State 
Defendants are trying to collect revenue sharing on non-revenue, which is just as outrageous as if 
a state tried to collect sales tax on $30 when the customer only spent $15 for two shirts. 
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media,” 2007 Compact App. § 4(C), see also id. § 3(B) (Pueblos have “discretion” to establish 

“type of Class III Gaming conducted”), has no relevance to the question at issue in this case: 

whether revenue sharing on electronic free play credits is permitted under federal law given that 

Section 4(C) of the Compact requires that Net Win be calculated in accordance with GAAP. 

As explained in the Pueblos’ Motion, Defendants’ attempt to seek discovery relating to 

“coupons” is irrelevant for the additional reason that coupons are cash or cash-equivalent 

promotional programs, and are thus subject to entirely different accounting standards than 

electronic free play credits. See Plfs.’ Mot., ECF No. 84 at 9–13. Defendants’ Response repeatedly 

suggests that the Pueblos somehow acted improperly by applying different accounting standards 

to electronic free play credits than they did to cash or cash equivalents, but that is precisely what 

GAAP requires, as explained in the Mintzer Report. See id. Defendants have offered no argument 

to the contrary, nor have they retained an accounting expert who could conceivably (albeit 

incorrectly) give a contrary opinion. Given this uncontested conclusion (regardless of whether it 

is considered to be factual or legal) that entirely different accounting standards apply to these 

different promotional programs, it is impossible to see any way in which discovery relating to 

“coupons” could have any bearing on the question at issue in this case regarding how GAAP 

applies to electronic free play credits. 

The Notices should be quashed for all of the foregoing reasons. Alternatively, as the 

Pueblos suggested in their Motion, ECF Doc. 84 at 7, the Court should postpone ruling on 

discovery related to Defendants’ arguments on the interpretation of the 2007 Compact until after 

it has ruled on the legal issues in the Pueblos’ motions for summary judgment. That will prevent 

the burden of discovery irrelevant to the adjudication of the claims, or, in the event that summary 
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judgment is not granted, identify genuine issues of material fact that will guide discovery going 

forward. 

 Defendants’ Affirmative Defenses Also Do Not Establish the Relevance of 
Defendants’ Notices. 

Defendants also argue that their Notices are relevant to their affirmative defenses of 

unclean hands and equitable estoppel. Defs.’ Resp. at 5–9. The Pueblos assert that Defendants’ 

claimed defenses are factually baseless, but most importantly at the discovery stage, neither of 

these defenses is even available to the Defendants in this proceeding and so any information sought 

for these purposes is irrelevant.  

For background, the doctrine of “unclean hands” means “in general, that equity will not 

aid a party whose conduct has been ‘unlawful, unconscionable, or inequitable.’” Springfield 

Holding Co. LLC v. Stone, 335 F. App’x 699, 706 (10th Cir. 2009) (quoting Houston Oilers, Inc. 

v. Neely, 361 F.2d 36, 42 (10th Cir. 1966)). Although defendants portray the “unclean hands” 

defense as a mandatory bar to relief, Defs.’ Resp. at 5, the Tenth Circuit has repeatedly cautioned 

that this doctrine is discretionary and “‘should [not] be applied in every case where the conduct of 

a party may be considered unconscionable or inequitable.’” Springfield Holding, 335 F. App’x at 

707 (quoting Houston Oilers, 361 F.2d at 42) (alteration in original).  

The doctrine of “equitable estoppel” means that one “who, by his language or conduct, 

leads another to do what he would not otherwise have done, shall not subject such person to loss 

or injury by disappointing the expectations upon which he acted.” See 4 Williston on Contracts § 

8:3 (4th ed.) (quoting Dickerson v. Colgrove, 100 U.S. 578 (1879)).8 And, when a party seeks to 

                                                 
8 The cases on which Defendants rely to support their equitable estoppel theory all concern whether 
a non-party to a contract could claim the benefit of the contract but avoid the application of the 
contract’s arbitration clause. Defs.’ Mot. at 7–8 (citing Wash. Mut. Fin. Grp., LLC v. Bailey, 364 
F.3d 260, 267 (5th Cir. 2004); Int’l Paper Co. v. Schwabedissen Maschinen & Anlagen GMBH, 
206 F.3d 411, 417 (4th Cir. 2000); Hughes Masonry Co. v. Greater Clark Cty. Sch. Bldg. Corp., 
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estop a government from complying with the law – such as the federal and tribal law requirements 

applicable here that require gaming operations to be accounted for in accordance with GAAP – he 

or she must meet an “extremely high bar.” See Kowalczyk v. INS, 245 F.3d 1143, 1150–51 (10th 

Cir. 2001); accord Hinkle v. United States, No. 1:16-cv-01048 KG/SCY, 2018 WL 3015004, at 

*4 (D.N.M. June 15, 2018) (United States estopped only when its officers engage in “affirmative 

misconduct” by intentionally misleading or withholding information).  

Neither the unclean hands nor the equitable estoppel defense is available to Defendants 

here. In the first place, the nature or “equitability” of the Pueblos’ conduct is irrelevant to the 

Court’s determination of the meaning of federal law and the application of GAAP to electronic 

free play in accordance with federal law, which are the only claims at issue in this case. See 

Worthington v. Anderson, 386 F.3d 1314, 1320 (10th Cir. 2004) (for unclean hands doctrine “the 

inequitable conduct must be related to the plaintiff’s cause of action”). In addition, these doctrines 

do not apply on their own terms. The only basis for Defendants’ arguments that “unclean hands” 

or “equitable estoppel” applies is that the Pueblos “unilaterally” offered electronic free play 

without notifying the State, which Defendants claim was wrongful. Defs.’ Resp. at 6, 7, 8, 15, 17, 

19. That is simply false. The State, in the 2007 Compact, agreed that the Pueblos could 

“conduct . . . any or all forms of Class III Gaming,” 2007 Compact § 3(A), see also id. § 3(B), and 

nothing in the Compact or any law requires the Pueblos to notify the Board that they have adopted 

a particular marketing program or method of gaming. Thus, the Pueblos did nothing “unlawful, 

unconscionable, or inequitable” by offering electronic free play that could establish an “unclean 

                                                 
659 F.2d 836, 839 (7th Cir. 1981)). Those cases, and the principles applied therein, are completely 
inapplicable to the Pueblos’ claims in this case that revenue-sharing on free play violates federal 
law, nor does Defendants’ reliance on those cases overcome the principle that estoppel cannot 
allow an illegal claim: here, permitting revenue sharing in violation of GAAP and federal law. 
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hands” defense, particularly given the “high bar” that applies to equitable estoppel against a tribal 

government complying with federal and tribal law. 

The Pueblos also seek an injunction enjoining the Defendants from attempting to collect 

these revenue-sharing payments from the Pueblos in violation of federal law. The doctrines of 

unclean hands and equitable estoppel are also inapplicable to this request for relief, because those 

defenses cannot be used by the Defendants to allow them to circumvent federal law, or force the 

Pueblos to do so. See Fourth Corner Credit Union v. Fed. Reserve Bank, 861 F.3d 1052, 1054–55 

(10th Cir. 2017) (“a court won’t use its equitable power to facilitate illegal conduct”); see also 

United States ex rel. Citizen Band Potawatomi Indian Tribe of Okla. v. Enter. Mgmt. Consultants, 

Inc., 883 F.2d 886, 890 (10th Cir. 1989) (citing A.K. Mgmt. Co. v. San Manuel Band of Mission 

Indians, 789 F.2d 785, 789 (9th Cir. 1986)) (a tribe can’t be estopped to comply with a contract 

that is void under federal law). Further, Defendants cannot invoke equitable defenses to allow them 

to collect illegal payments that have been specifically prohibited by Congress. See McKennon v. 

Nashville Banner Pub. Co., 513 U.S. 352, 360 (1995) (unclean hands defense “has not been applied 

where Congress authorizes broad equitable relief to serve important national policies”). Thus, 

Defendants’ affirmative defenses are inapplicable to this lawsuit and the discovery they seek in 

support of these affirmative defenses is irrelevant.9 

 Defendants Fail to Justify the Overbreadth of Their Deposition Topics 

In response to the Pueblos’ arguments that the time-frames of Defendants’ Topics are 

vastly overbroad (some of which reach back to 2001), Defendants offer only that the Pueblos have 

“a duty to disclose relevant documents in their possession, custody or control.” Defs.’ Resp. at 18. 

                                                 
9 Defendants also did not raise these affirmative defenses as a justification for the discovery 
sought in their Deposition Notices during the parties’ meet and confer calls, which further 
warrants rejection of these arguments. 
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That misses the mark. As the Pueblos’ Motion explains, it would be enormously burdensome for 

the Pueblos to prepare representatives to testify on topics going back as far as 17 years, particularly 

as records from those times may no longer exist and employees with knowledge of these periods 

likely no longer work at the Pueblos. Plfs.’ Mot. at 13–14. Moreover, neither the 2007 Compact 

negotiations nor the use of coupons would shed light on whether federal law requires that revenue 

sharing on electronic free play credits be calculated in compliance with GAAP. Id. Given the 

irrelevance of this information and the great burden of this discovery, it should not be allowed 

under Rule 26. 

Defendants also argue that “extrinsic evidence” may be properly considered when 

interpreting a compact. See Defs.’ Resp. at 18–19. But extrinsic evidence could not inform the 

Court whether federal law requires free play to be treated in accordance with GAAP, because such 

evidence cannot control the interpretation of federal law. See Plfs.’ Mot. at 4–8; id. at 6 n.4. The 

Defendants simply ignore these arguments, failing to explain how extrinsic evidence would inform 

any of the issues presented by the Pueblos’ claims. 

Second, the Defendants continue to mistakenly rely solely on New Mexico law for the very 

proposition that extrinsic evidence may be considered under these circumstances. Defs.’ Resp. at 

18. They simply ignore the Pueblos’ citation of governing federal law that requires that federal 

common law govern construction and interpretation of the Compact. Plfs.’ Mot. at 6 n.4. The 

Pueblos reiterate that federal common law, not New Mexico law, governs the construction of the 

Compact. See Citizen Potawatomi Nation v. Oklahoma, 881 F.3d 1226, 1238–39 (10th Cir. 2018). 

And extrinsic evidence is not permitted here, certainly not at this juncture. As the Tenth Circuit 

wrote in Citizen Potawatomi Nation: 

Under federal contract principles, if the terms of a contract are not ambiguous, this 
court determines the parties’ intent from the language of the agreement itself. See 
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Anthony v. United States, 987 F.2d 670, 673 (10th Cir. 1993); see also Arizona v. 
Tohono O’odham Nation, 818 F.3d 549, 560–61 (9th Cir. 2016) (“Federal common 
law follows the traditional approach for the parol evidence rule: A contract must be 
discerned within its four corners, extrinsic evidence being relevant only to resolve 
ambiguity in the contract.” (quotation and alterations omitted)). 
 

Id. at 1239. The Pueblos assert in their motions for summary judgment that the requirement in 

Section 4(C) of the Compact that Net Win and total amount wagered be verified in financial 

statements prepared in accordance with GAAP is unambiguous. Unless and until the Court comes 

to a different conclusion, extrinsic evidence regarding “interpretation” of the Compact may not be 

considered by the Court under the applicable federal common law. Given that extrinsic evidence 

is all that the Defendants seek, any further discovery would be inappropriate and wasteful until the 

Court rules on the pending motions for summary judgment. Again, if the Court in that process 

finds ambiguity in the relevant provisions of the Compact, discovery could be narrowly tailored 

consistent with such a finding. For now, however, the Notices must be quashed. 

Defendants also contend that they are seeking “the who, what, where, when and whys of 

the Pueblos’ decisions” regarding treatment of electronic free play, Defs.’ Resp. at 20, which 

confirms their intention to use these depositions as a vehicle for wide-ranging investigation of facts 

that are completely untethered from the issues in this case. The Pueblos’ Complaints seek only a 

legal determination of what federal law requires with regard to treatment of electronic free play 

credits. The Pueblos’ accounting practices, decision-making, and contractual agreements with 

third-parties have no bearing on what federal law and GAAP require, and thus are completely 

irrelevant. See Plfs.’ Mot. at 15–17. The Pueblos should not be required to submit to the expense 

and burden of preparing representatives to testify regarding these factual issues that have 

absolutely no relevance to or role in deciding the issues in this lawsuit. 
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 Defendants’ Response Seeks Discovery Beyond the Topics in Their Notices. 

Defendants’ Response is peppered with suggestions that, if allowed, they intend their 

depositions to go well beyond the Topics listed in their Notices. For example, Defendants assert 

that the Pueblos “concealed” or “hid[]” their free play accounting practices from the State, and that 

they “should be permitted to conduct discovery to determine . . . when the Pueblos . . . without 

disclosure changed the delivery method of awarding free play to patrons.” Defs.’ Resp. at 6, 8. 

Yet, while the Pueblos vigorously deny that they “concealed” or “hid[]” their free play accounting 

practices, the Pueblos’ communications with or “disclosure[s]” to the State relating to electronic 

free play are not even a Topic in the Notices (besides being irrelevant to the issues in this case). 

Defendants also contend that they intend to “probe whether the Pueblos consistently applied 

changes in the GAAP method of accounting as described by Mr. Mintzer,” and “are entitled to 

verify the calculations [of how much they claim each Pueblo owes in revenue sharing on free 

play].” Id. at 12, 15. But neither GAAP nor the Mintzer Report (which has already been the subject 

of a deposition taken by Defendants), nor verification of the State’s calculations is among the 

Topics identified in Defendants’ deposition Notices. Defendants’ intention to depose Pueblo 

representatives regarding topics outside their Notices is plainly improper. To the extent that 

Defendants claim that these topics fall within their Notices as currently drafted, such arguments 

further confirm the vagueness, ambiguity and vast overbreadth of these Topics. 

III. CONCLUSION 

For all the reasons discussed above, the Court should grant the Pueblos’ motion for a 

protective order quashing Defendants’ Notices. 
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