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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEW MEXICO 
 

THE PUEBLO OF ISLETA, a federally-recognized 

Indian tribe, THE PUEBLO OF SANDIA, a 

federally-recognized Indian tribe, and THE 

PUEBLO OF TESUQUE, a federally-recognized 

Indian tribe, 

 

  Plaintiffs, 

 

 

PUEBLO OF SANTA ANA, a federally-

recognized Indian tribe and PUEBLO OF SANTA 

CLARA, a federally-recognized Indian tribe, 

 

PUEBLO OF SAN FELIPE, a federally- 

recognized Indian tribe, 

 

  Plaintiffs-in-Intervention, 

 

  
v.   No. 1:17-cv-00654-KG-KK 
  
SUSANA MARTINEZ, in her official capacity as 

Governor of the State of New Mexico, JEFFREY 

S. LANDERS, in his official capacity as Chair of 

the Gaming Control Board of the State of New 

Mexico, RAECHELLE CAMACHO, in her official 

capacity as Acting State Gaming Representative, 

and SALVATOR MANIACI, in his official 

capacity as a member of the Gaming Control Board 

of the State of New Mexico, 

 

  Defendants. 

 

 

 

DEFENDANTS’ CONSOLIDATED RESPONSE TO PLAINTIFFS’ AND PLAINTIFFS-

IN-INTERVENTION’S CONSOLIDATED MOTION FOR PROTECTIVE ORDER AND 

REPLY TO ITS MOTION TO COMPEL DISCOVERY AND FOR SANCTIONS  

 

 Pursuant to Federal Rules of Civil Procedure, Defendants Susana Martinez, Jeffrey 

Landers, Raechelle Camacho, and Salvatore Maniaci (together the “State Defendants”) Respond 

to Plaintiffs’ and Plaintiffs-In-Intervention’s Consolidated Motion for Protective Order to Quash 

Defendants’ Rule 30(B)(6) Deposition Notices and Response in Opposition to Defendants’ 

Motion to Compel Discovery and for Sanctions (“Motion for Protective Order”) filed on June 20, 
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2018, ECF No. 84, and Reply to its Motion to Compel Discovery and for Sanctions (“Motion to 

Compel”), filed on June 8, 2018, ECF No. 81.  Because the written discovery requests dated 

March 28, 2018 (subject of the Motion to Compel) are related to the 30(b)(6) Notices, the State 

Defendants’ arguments are generally applicable to both their Response to the Pueblos’ Motion 

for Protective Order and their Reply regarding the State Defendants’ Motion to Compel.
1
 

I. State Defendants’ Response to the Pueblos’ Motion for Protective Order  

 

State Defendants served Rule 30(b)(6) Notices on each of the Pueblos on May 29, 2018.   

(Copies of the Notices are attached to the Pueblos’ Motion for Protective Order.)  The Notices 

included the following topics (“Topics”): 

1. The distribution of free play coupons to patrons between January 1, 2001 and December 

31, 2010. 

2. The calculation of net win with respect to players’ redemption of free play coupons 

between January 1, 2001 and December 31, 2010. 

3. The negotiation of revenue sharing provisions in the 2007 Compact. 

4. How you treated the use of free play coupons for purposes of calculating net win under 

the 2007 Compact. 

5. The transition from free play coupons to electronic free play credits. 

6. The decision to exclude electronic free play credits from net win calculations under the 

2007 Compact. 

7. How free play was considered in the calculation of total amount wagered for purposes of 

complying with the minimum payout percentage under the 2007 Compact. 

8. How free play has been calculated in terms of “net win,” “gross gaming revenue,” and 

“daily net win” for purposes other than revenue sharing under the 2007 Compact. 

All eight Topics proposed by State Defendants are relevant in establishing State Defendants’ 

denials and affirmative defenses as stated in its Answers to Complaints, ECF Nos. 37-39. 

Additionally, all eight Topics are relevant to determine whether the Pueblos acted in a manner 

                                                 
1
 This Court’s Local Rules permit a response to a motion to be 24 pages, and permits a reply brief to be 12 pages. 

See D.N.M. LR-Civ.7.5.  The State Defendants’ consolidated response/reply is no more than 29 pages of text.  

Previously, in the Pueblos’ Motion for Protective Order, page 2, footnote 1, the Pueblos likewise consolidated their 

motion and response and stated, “Defendants’ counsel, in any event, have informed the undersigned that they have 

no objection to the length of this motion/response, provided they are accorded the same treatment for their 

consolidated response/reply.”  Based upon representations made, State Defendants anticipate the same treatment for 

its consolidated response/reply.  If State Defendants are in error, they will file such a motion if directed by the Clerk. 
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consistent with their position that they have continuously reported Net Win in a manner that is 

consistent with generally accepted accounting principles (“GAAP”) and the position taken by 

their expert Andrew M. Mintzer. 

A. Relevance 

The State Defendants should be permitted to ask the Pueblos about their practices related 

to free play to determine whether they were following the terms of the 2007 Compact or the 

approach they claim to have used by applying GAAP in calculating Net Win.  The Pueblos’ 

claim they are properly treating electronic free play according to GAAP; whereas, the State 

claims the Pueblos are improperly treating electronic free play in calculating Net Win in 

accordance with Section 11 of the 2007 Compact.  The State Defendants’ Rule 30(b)(6) 

deposition notices are relevant to this free play dispute in gathering additional information as to 

Pueblos’ position.  Pursuant to Federal Rule of Civil Procedure 26(B)(1) a party “may obtain 

discovery regarding any non-privileged matter that is relevant to any party’s claim or defense 

and proportional to the needs of the case.” (Emphasis added.)  Federal courts have held that the 

scope of discovery under Rule 26 is broad.  See Gomez v. Martin Marietta Corp., 50 F.3d 1511, 

1520 (10
th

 Cir. 1995).  “We agree, of course, that the deposition-discovery rules are to be 

accorded a broad and liberal treatment. No longer can the time-honored cry of ‘fishing 

expedition’ serve to preclude a party from inquiring into the facts underlying his opponent’s 

case.
 
 Mutual knowledge of all the relevant facts gathered by both parties is essential to proper 

litigation. To that end, either party may compel the other to disgorge whatever facts he has in his 

possession. The deposition-discovery procedure simply advances the stage at which the 

disclosure can be compelled from the time of trial to the period preceding it, thus reducing the 

possibility of surprise.” Hickman v. Taylor, 329 U.S. 495, 507 (1947).  Despite the Pueblos 
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attempt to discredit the State Defendants’ 30(b)(6) Notices, said Notices are significantly 

relevant to the State Defendants’ defenses.  Additionally, the 30(b)(6) Notices propounded on the 

Pueblos are relevant to demonstrate that the Pueblos’ treatment of electronic free play is a 

violation of the 2007 Compact.  Rather than simply provide written discovery or make witnesses 

available for deposition, the Pueblos are attempting to block access to relevant evidence that 

will: (1) support the State’s position, (2)  uncover the Pueblos’ violation of the 2007 Compact, 

and (3) undermine the Pueblos’ position concerning the treatment of free play for purposes of 

GAAP and IGRA.   

The Pueblos disparage the State Defendants’ 30(b)(6) deposition notices as being 

irrelevant.  Discovery of the Pueblos’ treatment of free play and the method of calculating Net 

Win and revenue share are directly relevant to the State Defendants’ defenses in this litigation.   

The State Defendants must be allowed to conduct discovery pertaining to the Pueblos’ unilateral 

change in the delivery method of free play from coupons to electronic credits without notifying 

the State.
2
  The Pueblos improperly deducted electronic free play from Net Win, despite 

language in Section 11.C.1 that prohibits the deduction of players’ club program deductions.  

The 30(b)(6) witnesses will also likely undermine the expert opinion of Andrew Mintzer. 

The Pueblos attempt to frame this litigation as one that involves illegal tax.  However, 

this case is really about whether the Pueblos improperly treated electronic free play pursuant to 

the terms of the 2007 Compact.  If the Pueblos had not made the choice to deduct jackpots won 

using electronic free play, there would be no discussion or dispute regarding the inclusion of 

                                                 
2
 Pursuant to free play coupons, patrons would enter the casino and exchange a physical coupon for free coin or cash 

that could be inserted into the gaming machine.  Under that scenario, those monies would be accounted in the “total 

amount wagered”, as well as “amount paid in prizes”, in the Net Win calculation.  When the Pueblos unilaterally 

switched the delivery method, electronic free play credits were downloaded to the gaming machine from each 

patron’s player club card.  These credits were not included in “total amount wagered”, but were deducted from 

“amount paid in prizes”, contrary to the prohibitory language in Section 11.C.1.a. regarding a players’ club program. 
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such credits in the Net Win calculation.  In turn, there would be no dispute or discussion of 

whether such inclusion constitutes an illegal tax.  In short, it is the Pueblos’ unilateral actions 

that have created this dispute.  Principles of equity tilt against the Pueblos in their failure to 

comply with the 2007 Compact, by unilaterally using electronic free play credits as part of its 

players’ club program.  The Pueblos signed onto the 2007 Compact on or about July 5, 2007.  

The Pueblos agreed that the players’ club promotions could not be deducted from the Net Win 

calculation.  The Pueblos’ treatment of electronic free play is inconsistent with the terms of 

Section 11.C.1. of the Compact.  All such questions about the Pueblos’ treatment of electronic 

free play are relevant and thus the Pueblos’ Motion for Protective Order should be denied. 

B. Unclean Hands Doctrine 

The State Defendants have asserted the affirmative defense of unclean hands.  The 

unclean hands doctrine demands that a plaintiff act fairly in the matter for which they seek a 

remedy.  Plaintiff must come into court with clean hands, and keep them clean, or Plaintiff will 

be denied relief, regardless of the merits of their claim. One of the most cited opinions is the case 

of Buchanan Home & Auto Supply Co. v. Firestone Tire & Rubber Co., 544 F. Supp. 242, 244-

245 (D.S.C. 1981).  In the Buchanan Home case, the Fourth Circuit Court granted the 

Defendant’s Motion to Dismiss on grounds of unclean hands.  The Court cited the clean hands 

maxim, as stated in Mas v. Coca-Cola, 163 F.2d 505, 507-508 (4th Cir. 1947): 

The clean hands doctrine is one which the court applies, not for the protection of 

the parties, but for its own protection. Its basis was well stated by Professor 

Pomeroy (Equity Jurisprudence, 4th Ed., sec. 397) as follows: “It assumes that the 

suitor asking the aid of a court of equity has himself been guilty of conduct in 

violation of the fundamental conceptions of equity jurisprudence, and therefore 

refuses him all recognition and relief with reference to the subject-matter or 

transaction in question. It says that whenever a party, who, as actor seeks to set 

the judicial machinery in motion and obtain some remedy, has violated 

conscience, or good faith, or other equitable principle, in his prior conduct, then 
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the doors of the court will be shut against him in limine; the court will refuse to 

interfere on his behalf, to acknowledge his right, or to award him any remedy. 

In the instant matter, the Pueblos unilaterally implemented an electronic free play program in 

violation of Section 11.C.1. of the 2007 Compact without disclosing this information to the State 

Gaming Representative.  Upon information and belief, the State of New Mexico only learned of 

the Pueblos’ unilateral actions several years after the fact, as it appears the Pueblos concealed 

their free play accounting practices and failed to notify the State.  In Martinez v. Romero, No. 

CIV-11-785 ACT/WDS (D. N.M., June 29, 2012), the disputed facts in that case, in part, 

revolved around whether Ms. Martinez was an employee in “good standing”, and whether her 

contract claim could be barred by the doctrine of unclean hands.  The Court stated, “The doctrine 

is invoked in circumstances where the complainant has “dirtied [his or her hands] in acquiring 

the right he [or she] now asserts.” Citing Romero, 2003-NMCA-124, ¶ 38, 135 N.M. 1, 83 P.3d 

288 (internal quotation marks and citation omitted).  The decision of whether or not the facts and 

circumstances warrant the application of this doctrine rests within the sound discretion of the 

court.  Id. at ¶ 37.  The observation of the Connecticut state court is very persuasive:  “The 

doctrine of unclean hands exists to safeguard the integrity of the court.  The integrity of the court 

is no less worthy of protection in action at law, than in actions in equity.”  Martinez, citing First 

Fairfield Funding, LLC v. Goldman, 2003 WL 22708882, *2 (Conn.Super.Ct. 

2003)(unpublished).  

The Pueblos’ unilateral implementation of electronic free play promotions through the 

players’ club program is an impermissible deduction from the Net Win calculation.  The State 

Defendants believe that Rule 30(b)(6) depositions will disclose that the Pueblos previously 

included free play in the Net Win calculation when using coupons; then, after agreeing that the 

players’ club program promotions would not be deducted, began hiding free play deductions 
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from the State by using electronic free play.  The Pueblos are unable to point to a single 

provision in the 2007 Compact that permits the deductions of electronic free play from the Net 

Win calculation.  The State Defendants primarily contend that the Pueblos impermissibly 

deducted jackpots or prizes that were won through the use of electronic free play credits.  The 

State Defendants should be permitted to conduct discovery as to the accounting of jackpots or 

prizes won through the use of electronic credits, based on the Pueblos’ failure to account for such 

transactions. 

The Pueblos’ blanket objections to the State Defendants’ Rule 30(b)(6) deposition 

notices, represent a historical pattern in the Pueblos’ unwillingness to produce free play 

information to the State of New Mexico.  The State Defendants seek to take depositions of 

Pueblo representatives to substantiate the affirmative defenses raised. 

C. Equitable Estoppel  

The State Defendants have asserted the affirmative defense of estoppel.  In the case of 

Trout v. Organizacion Mundial de Boxeo, Inc., No. CIV. 16-00097 JCH/LAM, 2017 WL 

3052496 (D. N.M., July 5, 2017), the Court applied principles of equity in interpreting an 

arbitration agreement.  “Equitable estoppel precludes a party from asserting rights he otherwise 

would have had against another when his own conduct renders assertion of those rights contrary 

to equity.” International Paper Co. v. Schwabedissen Maschinen & Anlagen GMBH, 206 F.3d 

411, 417-18 (4th Cir. 2000) (internal quotation omitted).  At the heart of any equitable estoppel 

argument is fairness. See Bahamas Sales Assoc., LLC v. Byers, 701 F.3d 1335, 1342 (11th Cir. 

2012).  In support of its equitable estoppel theory, Defendant relies on Washington Mut. Finance 

Group, LLC v. Bailey, 364 F.3d 260, 267 (5th Cir. 2004); International Paper Co., 206 F.3d at 

417-18; and Hughes Masonry Co. v. Greater Clark County School Building Corporation, 659 
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F.2d 836, 839 (7th Cir. 1981).  In Washington Mutual, the Fifth Circuit stated that the doctrine of 

equitable estoppel “precludes a party from claiming the benefits of a contract while 

simultaneously attempting to avoid the burdens that contract imposes as well.” Washington Mut., 

364 F.3d at 267.  Similar to the Trout case, State Defendants argue that before the Pueblos are 

entitled to equity, it must do equity.  The State Defendants should be permitted to conduct 

discovery as to whether and how the Pueblos failed to comply with the revenue sharing terms of 

the 2007 Compact.  The State Defendants are aware that the Pueblos have continuously deducted 

jackpots won through the use of free play that has been given to patrons in either tokens, coins, 

or electronic credits.  The State Defendants believe that the Pueblos included coins and tokens 

awarded through the redemption of coupons in the Net Win Calculation.  However, the State 

Defendants also believe that the Pueblos stopped including free play awarded in the form of 

electronic credits in the Net Win calculation.  Therefore, the State Defendants should be 

permitted to conduct discovery to determine whether there was a time when the Pueblos were 

including free play in the Net Win calculation while using free play coupons, and to determine 

when the Pueblos made a unilateral change, and without disclosure changed the delivery method 

of awarding free play to patrons.  State Defendants should be able to conduct discovery to 

determine when the Pueblos stopped including free play in the Net Win calculation, and whether 

this activity began prior to the date that the 2011 AICPA Gaming Guide became GAAP.  If the 

State Defendants find that the Pueblos failed to include free play in the Net Win calculation 

before the 2011 AICPA Gaming Guide became GAAP, this discovery will undermine the 

Pueblos’ credibility and the opinion of their expert witness.  

In consideration of the Pueblos’ unilateral deduction of electronic free play in violation of 

11.C.1. of the 2007 Compact, State Defendants’ Rule 30(b)(6) depositions would probe all such 
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unilateral actions and the rationale or lack of justification thereto.  Additionally, the State 

Defendants should be permitted to ask why the Pueblos stopped including free play in the Net 

Win calculations when they started giving patrons electronic credits as opposed to tokens or cash 

as the delivery method for awarding free play.  The Pueblos’ expert states that GAAP accounting 

as provided for by the AICPA Gaming Guide establishes the method for calculating Net Win.  

The State Defendants should be permitted to ask the Pueblos’ designated representatives about 

the accounting methods and treatment of free play during the time it has utilized free play, 

regardless of the manner it was provided to patrons.  The State Defendants should be permitted 

to inquire as to whether the free play, regardless of form, was continuously accounted for in the 

manner that the 2007 Compact prescribes, or GAAP prescribes, or whether the Pueblos ignored 

one or both methods. 

D. GAAP does not control and is irrelevant in interpreting Section 11 of the 2007 

Compact  
 

The Pueblos assert that discovery related to the State Defendants’ defenses should not be 

permitted because this is a simple matter of GAAP accounting.  State Defendants acknowledge 

that GAAP accounting relates to the preparation of financial statements, but deny that GAAP 

controls Section 11 of the Compact, or that the Net Win calculation is based on standards or 

methods for the preparation of financial statements.  Section 11 of the 2007 Compact is entitled 

“Revenue Sharing.” The relevant provisions of Section 11, are as follows: 

“C.  Calculation of Payment Amounts. 

1.  As used in this Compact, “Net Win” means the total amount wagered in Class III 

Gaming at a Gaming Facility, on all Gaming Machines less: 

 

(a)  The amount paid in prizes to winning patrons, including the cost to the Tribe of 

noncash prizes, won on Gaming Machines.  The phrase “won on Gaming 

Machines” means the patron has made a monetary wager, and as a result of that 

wager, has won a prize of any value.  Any rewards, awards or prizes, in any form, 
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received by or awarded to a patron under any form of a players’ club program 

(however denominated) or as a result of patron-related activities, are not 

deductible.  The value of any complimentaries given to patrons, in any form, are 

not deductible;” 

 

Section 11.C.1. of the 2007 Compact is the one and only provision of the Compact that describes 

the calculation of Net Win.  Section 11.C.1. provides that Net Win is based on monetary wagers 

and not promotions associated with players’ club programs. Section 11.C.1. of the 2007 Compact 

contains no provisions that utilize GAAP for the calculation of “Net Win.”  Moreover, there is no 

language in Section 11.C.1. that permits a deduction for free play in any form.  

State Defendants assert that GAAP is irrelevant in determining contractual principles, 

especially in light of the fact that Section 11.C.1 expressly prohibits deductions under a players’ 

club program, i.e., electronic free play.  However, to the extent that the Pueblos contend that 

GAAP is the appropriate method, the State Defendants should be permitted to conduct discovery 

to determine whether source documents and testimony of the Pueblos’ designated representatives 

demonstrate that the Pueblos did in fact account for Net Win in accordance with GAAP and all 

provisions of the AICPA Gaming Guide. 

E. Andrew Mintzer’s expert report and deposition 

The Pueblos contend “that the Defendants have not offered any accounting expert to 

contest Andrew M. Mintzer’s confirmation of the controlling effect of GAAP in this case.” 

Pueblos’ Motion for Protective Order p. 7. The State Defendants respond that Mr. Mintzer’s 

report, ECF No. 67-10, and deposition, do not confirm the controlling effect of GAAP in this 

case.  Mr. Mintzer states, “5.  Counsel for the Gaming Entities have represented, that under 

federal law and the relevant Class III gaming compacts with the Tribes, the Gaming Entities 

must follow GAAP.”  Mr. Mintzer’s assignment was to assume “the Gaming Entities must 

follow GAAP.”  Mintzer Report, p. 1, item 5. 
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Additionally, the Pueblos’ Motion for Protective Order relies on a different definition of 

“free play” than what’s expressed by their Expert, Andrew Mintzer.  The Pueblos’ Motion for 

Protective Order reads, “The only type of promotional incentive at issue in the Pueblos’ 

complaints are electronic free play credits that “are not redeemable for cash or merchandise, but 

that can be played on gaming machines like currency.”“  Pueblos’ Motion for Protective Order 

pg. 9.  Whereas, Mr. Mintzer states, “23.  The 2011 Gaming Guide defines Free Play as “[f]ree 

wagering offered by a gaming entity to provide cashable benefits that increase the customer’s 

odds of winning, changing the basic odds of the game.”“ Mintzer report, p. 6.  The State 

Defendants maintain their objection to the applicability of the AICPA Gaming Guide 2011 to the 

2007 Compact.  Nonetheless, the Pueblos have manufactured a “free play” definition in their 

Motion for Protective Order that does not appear in the 2007 Compact, which is inconsistent 

with the definition provided by their expert, and which does not appear in the glossary of the 

2011 AICPA Gaming Guide to which they claim to rely.  Additionally, the State Defendants 

point out the Pueblos inconsistent use of definitions of “free play”, while simultaneously 

attacking the State Defendants on the same basis.   

Mr. Mintzer’s deposition dated April 23, 2018, further contradicts whether GAAP 

controls Section 11 of the 2007 Compact.  Mr. Mintzer acknowledges that he did not use GAAP 

accounting in the example he provided on page 13 of his expert report.  Mr. Mintzer’s deposition 

testimony is as follows:  

“Q.  Okay.  Do you agree that you did not follow GAAP in calculating that hold 

percentage? 

A.  I wasn’t attempting to demonstrate GAAP.  I was attempting to demonstrate 

the relationship between the slot machine’s performance and GAAP. 

Q.  Do you agree that whenever you calculated right there a hold percentage of 

ten percent that that’s not how GAAP tells you to calculate the hold percentage, 

whenever it talks about using gross gaming revenue and the slot handle? 
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A.  I think that’s correct. This definition has a different relationship than what I 

portray in this example in my report.”   

 

Deposition of Andrew M. Mintzer, 53:15 to 54:2 (April 23, 2018).  (Excerpts from Mr. 

Mintzer’s deposition are attached hereto as Exhibit “A”.) 

 

The Rule 30(b)(6) depositions will be relevant in determining whether the Pueblos 

consistently applied GAAP accounting to the revenue share calculations.  Moreover, Mr. Mintzer 

acknowledges whole-sale changes to the AICPA Gaming Guide in 2011.  Paragraph 14 of Mr. 

Mintzer’s expert report, ECF No. 67-10, reads, “The AICPA initially released a guide entitled 

“Audits of Casinos” in 1984 (“1984 Guide”).  Prior to 2011, the 1984 Guide was revised only for 

conforming changes in subsequently issued pronouncements by authoritative standard 

setters…However, the principal language in the 1984 Guide remained unchanged until the 

release of the 2011 Gaming Guide at which point it was updated, expanded, and clarified.”    

Depositions of Pueblo representatives would probe whether the Pueblos consistently applied 

changes in the GAAP method of accounting as described by Mr. Mintzer.   

On page 58 of Mr. Mintzer’s deposition, the witness acknowledged having no opinion on 

whether free play should be included in the definition of Net Win as defined in the compact.  Mr. 

Mintzer’s deposition testimony reads: 

“Q.  Okay.  Talking about the one – the first one as amended at 2007, have you 

gone through and looked at that compact and formed an opinion as to whether or not free 

play should or should not be included in the definition of net win as defined in the 

compact? 

A. If you’re asking if I’ve determined – if I’ve made any opinions about the 

compact? 

Q. (Nods Head.) 

A.  I have no opinions about the compact. (Mintzer Depo., 58:6 to 58:14.) 
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On pages 59-60 of Mr. Mintzer’s deposition, State Defendants’ counsel was pointing out 

that GAAP has a different definition of gross gaming revenue than the definition in the 2007 

Compact.  Mr. Mintzer’s deposition testimony is: 

Q.  Okay.  And what I just want to make sure of is whether or not you have an 

opinion that if you assume that the GAP definition of gross gaming revenue – in GAP 

that gross gaming revenue is defined differently in the compact, okay?  I want you to 

assume that.  Is do [sic] you have an opinion that somehow parties are not allowed to do 

that in the contract? 

MR. HUGHES:  Object to the form. 

A.  I think that is a legal question.  I just want to make sure I understand, so I 

accurately get you your response, if it’s appropriate. 

Q.  I just want to make sure whether you have an opinion or not. 

A.  I don’t think I do, because I have no legal opinions. 

Q.  Okay. 

A.  And it sounds like you’re asking me a legal opinion, so I don’t have a legal 

opinion. 

Q.  Well, I mean, to be fair, sir, I was not asking you to form an opinion, I was 

asking if you had such an opinion. 

A.  Ah. 

Q.  That was what I was doing.  My understanding is that you didn’t have such an 

opinion, and that’s why I just want to make sure of that, because if you had such an 

opinion, I was going to ask you some questions about it. 

A.  Okay.  I don’t have an opinion on that. That’s outside the scope of my 

retention.” 

(Mintzer Depo., 59:21 to 60:24.) 

 

Finally, on page 70 of Mr. Mintzer’s deposition, he did not have an opinion about either 

the arbitrability of this case or whether IGRA applies.  Mr. Mintzer states: 

“Q.  Okay.  But to follow up, just to kind of check it off my little list of things, am 

I correct that you do not have any opinion one way or the other as to whether or not this 

dispute should be in arbitration or not? 

A.  You are correct. 

Q.  And this is more specific question to the general question that I think you and 

I dealt with, but it’s written down.  Do you have any opinion on whether IGRA does or 

does not – does or does not affect the claims and defenses in this lawsuit? 

A.  No, I don’t believe so.”   

Mintzer Depo., 70:12 to 70:24. 

 

In conclusion, Mr. Mintzer’s report and deposition do not confirm the controlling effect of 

GAAP in relation to Section 11 of the 2007 Compact. 
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F. State Defendants’ Rule 30(b)(6) deposition notices are proportional given the 

Pueblos’ unilateral actions  
 

Page 8 of the Pueblos’ Motion for Protective Order improperly attacks the State 

Defendants’ Rule 30 (b)(6)  deposition notices as to document production.  The Pueblos state, 

“The Defendants’ deposition notices indicate they seek evidence to support the collection by the 

State of purported underpayments of revenue sharing.  Seeking discovery of those documents 

now…” (Emphasis added.)  Pueblos’ Motion for Protective Order, p. 8. The Pueblos’ argument 

is confused at best, as it improperly intertwines the Rule 30(b)(6) deposition notices with 

document discovery.  If the Court reviews the deposition notices attached to the Pueblos’ Motion 

for Protective Order, it is obvious that the State Defendants are not seeking documentation via 

depositions, as the State is already in the process of seeking documentation via requests for 

production, which are the subject of State Defendants’ Motion to Compel.  The Rule 30(b)(6) 

deposition notices seek relevant information related to free play and past practices of the Pueblos 

to assist the State with its defenses.  The Pueblos’ “documents claim” is misplaced in the context 

of the State Defendants’ Rule 30(b)(6) deposition notices.   

Likewise, the Pueblos’ argument about timeliness would appear limited to certain of the 

State Defendants’ requests for production.  The Pueblos’ timeliness argument is rendered less 

meaningful with respect to the State Defendants’ Rule 30(b)(6) notices, request for admissions, 

and answers to interrogatories.  With the exception of the requests for production, State 

Defendants seek information not documents to support their defenses.  To further illustrate the 

Pueblos failed logic, Pueblos’ Motion for Protective Order reads, “To illustrate the extent to 

which Defendants have had access to such information, their April 13, 2017 Notices of 

Noncompliance to each Pueblo calculated the alleged revenue sharing shortfall based on free 

play to the dollar.  See, e.g., ECF NO. 67-6 at 1-2.  While the Pueblos do not concede the 
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accuracy of those calculations…” Pueblos’ Motion for Protective Order, p. 8.  In spite of the 

Pueblos failure to disclose the unilateral use of free play credits for several years, and despite the 

Pueblos granting limited access to documents to the State Gaming Representative in subsequent 

years (See Motion to Compel, p. 9), the State was able to determine “shortfalls based on free 

play” using statistical Net Win reports.  However, the State is entitled to verify the calculations 

and authenticate records, especially in light of the Pueblos’ admission that the “Pueblos do not 

concede the accuracy of those calculations”.  This is not a situation where the Pueblos have 

stipulated to the calculations.  Instead, the State Defendants seek relevant information through 

deposition to verify information previously provided or requested, and to determine how the 

Pueblos may contest the accuracy of those calculations. 

G. Free play coupons are relevant to the State Defendants’ defenses 

Rule 30(b)(6) depositions will show a pattern in coupon use, and its decline, in 

juxtaposition to the advent and increased use of free play credits, and the increased deductions 

taken by Pueblos which are prohibited under the 2007 Compact.  The dichotomy between free 

play coupons and electronic free play credits will prove insightful in advancing the State 

Defendants’ defenses.  To suggest that coupon discovery is irrelevant is a gross exaggeration in 

understanding why the Pueblos unilaterally switched to electronic free play, and how it benefited 

the Pueblos to the detriment of the State of New Mexico.  The Pueblos shifted the burden of 

millions of dollars in marketing expense to the State, despite the language in Section 11.C.1. that 

prohibits players’ club deductions. 

In their Motion for Protective Order, the Pueblos state, “Topics 1, 2, 4, and 5 of 

Defendants’ Notices concern “free play coupons.”  This term is at best ambiguous in 

Defendants’ Notices.”  Pueblos’ Motion for Protective Order, p. 9. The fallacy with the Pueblos’ 
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statement about “free play coupons” being ambiguous, is the fact the Pueblos’ argument is 

rooted in concepts, terminology, and definitions that nowhere appear in the 2007 Compact.  

Additionally, the Pueblos rely on an accounting guide from 2011 which is approximately four 

years after the 2007 Compact was executed by the Parties.  The Pueblos attack the State 

Defendants’ definitions, as a method in distraction, given that the Pueblos cannot rely on 

definitions that appear in the 2007 Compact.   

H. The Pueblos’ Complaint and Complaints-In-Intervention raise questions about the 

Pueblos’ treatment of free play to be examined at deposition 

 

The Pueblos’ Complaint or Complaints-In-Intervention (“Complaints”) do not adequately 

explain how the Pueblos are accounting for electronic free play.  The Pueblos are unable to pin-

point a specific provision in Section 11 of the 2007 Compact that supports their treatment of free 

play.  Rather, Section 11.C.1. prohibits “players’ club program” deductions such as electronic 

free play.  State Defendants should be allowed the opportunity to depose Pueblo representatives 

as to how they treated free play coupons and electronic free play credits.  Irrespective of whether 

the Pueblos agree with the State Defendant’s defenses, does not negate the relevancy of the 

State’s position to question Pueblo representatives about the use of free play. 

By example, Paragraph 24 of the Pueblo of Isleta’s Complaint reads, in pertinent part:  

“24. The 2007 Compact authorizes each Pueblo to conduct “any or all forms 

of Class III Gaming,” id. § 3(A), which means “all forms of gaming as defined in 25 

U.S.C. § 2703 (8), and 25 C.F.R. § 502.4” id. § 2(A).  Class III Gaming includes 

“[a]ny slot machines as defined in 15 U.S.C. 1171(a)(1) and electronic or 

electromechanical facsimiles of any games of chance…,” 25 C.F.R. § 502.4(b), and 

thus includes Gaming Machines.  Under § 2(F) of the 2007 Compact a Gaming 

Machine is “a mechanical, electromechanical or electronic contrivance of machine 

that, upon insertion of a coin, token or similar object, or upon payment of any 

consideration in any manner, is available to play or operate a game of chance in 

which the outcome depends to a material degree on an element of chance, 

notwithstanding that some skill may be a factor.”  Thus, each Pueblo may authorize 

a player to initiate play with cash, or an authorized form of electronic currency, such 

as a free play credit.”  (Emphasis added.) ECF No. 1, ¶24. 
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The Pueblo of Isleta used the word “thus” to make a quantum-legal conclusory leap that the 

Pueblos were properly treating free play under the Compact (The other Pueblos made similar 

arguments in their Complaints-in-Intervention, ECF Nos. 11 & 36). In reviewing each of the 

Complaints, the Pueblos use GAAP as a rationale that electronic free play is permitted, but fail to 

see the big picture that electronic free play violates Section 11.C.1 of the 2007 Compact.  

Whether the Pueblos are right or wrong in their implementation of free play will be for another 

day.  The purpose of the State Defendants’ Rule 30(b)(6) deposition notices is to question Pueblo 

representatives on various aspects of free play, in part, to support State Defendants’ defenses.  

The State Defendants will explore deductions of jackpots won utilizing electronic free play 

which the State Defendants contend would not be appropriate if free play is not included in the 

“total amount wagered” component of the Net Win calculation.  The illegal or unpermitted 

deduction of prizes is relevant to the affirmative defenses asserted by State Defendants and their 

underlying demand for compliance with the terms of the Compact. 

I. Time Frames for State Defendants’ Notices are relevant 

The Pueblos suggest that the time frames for Topics 1, 2, and 3 of the State Defendants’  

30(b)(6) Notices are “not relevant to this lawsuit and are extremely overbroad”.  Pueblos’ 

Motion for Protective Order, pg. 13. The Pueblos’ statement neglects the unilateral 

implementation of electronic free play credits without notifying or disclosing that information to 

the State.  The Pueblos never timely provided any information regarding their respective 

electronic free play programs, and now claim the State is looking back too far. The Pueblos 

further claim these “time frames” are not relevant to the “State’s demand for revenue sharing on 

electronic free play credits for the period from April 1, 2011 until the Pueblos’ new 2015 

Compact took effect.” Pueblos’ Motion for Protective Order pg. 13.  Irrespective of any 
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document retention policies which the Pueblos have in place, that the State Defendants seek 

information that pre-dates 2011 does not mean said information is somehow irrelevant or 

immaterial.  Nor is the Pueblos’ contention persuasive that they have no duty to locate, review 

and tender discovery regarding relevant documents which still exist today.  Despite any 

regulatory or contractual retention schedule, the Pueblos have a duty to disclose relevant 

documents in their possession, custody or control.  See, Pueblos’ Motion for Protective Order 

pg. 26-27.  The Pueblos would prefer to arbitrarily, and moreover conveniently, categorize pre-

2011 information as irrelevant, but such information is crucial to determine how and why the 

Pueblos changed the delivery method of free play and to verify whether the Pueblos acted in a 

manner consistent with their position that they have continuously reported Net Win in a manner 

that is consistent with GAAP and the position taken by their expert Andrew M. Mintzer. 

The Pueblos further argue that extrinsic evidence is not required, yet it is the Pueblos 

rather than the State Defendants that have littered their pleadings and motions with extrinsic 

evidence.  To demonstrate that the Pueblos improperly treated electronic free play under the 

2007 Compact, the use of extrinsic evidence may be warranted.  See, State Defendants’ Motion 

to Compel for further analysis, pg. 7.  It is well established that courts may properly consider 

extrinsic evidence in interpreting a contract.  “[E]ven if the language of the contract appears to 

be clear and unambiguous, a court may hear evidence of the circumstances surrounding the 

making of the contract…in order to decide whether the meaning of a term or expression 

contained in the agreement is actually unclear.”  Mark V, Inc. v. Mellekas, 1993-NMSC-001, ¶ 

11, 114 N.M. 778.  Similarly, courts can properly consider extrinsic evidence to “determine the 

circumstances under which the parties contracted and the purpose of the contract.”  Levenson v. 

Mobley, 1987-NMSC-102, ¶ 14, 106 N.M. 399, 744  P.2d 174.  In short, this Court can and 
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should consider extrinsic evidence to determine whether the Pueblos improperly implemented 

and accounted for electronic free play, and whether the Pueblos failed to follow the terms of the 

2007 Compact.   

J. Negotiations of the revenue sharing provisions of the 2007 Compact are Relevant 

As previously referenced, the Pueblos’ deduction of electronic free play is inconsistent 

with the terms of Section 11.C.1 of the 2007 Compact.  The Pueblos continue to offer a faulty 

storyline that the State is violating GAAP, IGRA, and federal law.  Yet, the Pueblos ignore their 

unilateral decision to implement electronic free play, and the improper deduction of electronic 

free play from Net Win when considering that the existing players’ club programs could not be 

deducted as such.  Which tribal persons made those unilateral decisions?  Given the fact that the 

Pueblos provided blanket objections to all of State Defendants’ discovery requests, the State 

Defendants seek depositions to learn all facts associated with the “negotiation of revenue sharing 

provisions in the 2007 Compact.” 

The Pueblos’ faulty argument that GAAP controls free play ignores the more 

fundamental issue and contention which is that the Pueblos breached the contract language in 

Section 11 of the 2007 Compact by arbitrarily altering the Net Win calculation to include 

promotions (i.e., electronic free play) into a wager analysis.  The Pueblos argue that “the 

negotiation of the 2007 Compact is not relevant.”  Pueblos’ Motion for Protective Order pg. 14.  

Such an argument fails to recognize the terms of the 2007 Compact, whether the Pueblos 

followed those terms, and that depositions regarding negotiations of revenue sharing provisions 

may prove relevant in that analysis.
3
  Discovery pertaining to the negotiations is relevant in 

                                                 
3
 The State Defendants have consistently taken the position that the Pueblos violated the terms of Section 11.C.1. of 

the 2007 Compact by improperly deducting electronic free play in breach of the prohibitions related to players’ club 

programs which are not deductible.  Nonetheless, in Pueblos’ Motion for Protective Order, the Pueblos admitted 

“the fact is that the accounting treatment of free play credits was never discussed during the negotiations of the 2007 
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determining how the parties intended to require Net Win to be accounted for in accordance with 

GAAP or pursuant to the separately negotiated terms contained in Section 11 of the Compact.  

This line of discovery could lead to evidence that establishes that the Parties wanted financial 

statements prepared pursuant to GAAP, and Net Win to be calculated in the manner called out in 

Section 11 of the Compact. 

K. Decision making, minimum payout percentages and non-revenue sharing purposes  

Topics 6, 7, and 8, of State Defendants’ Rule 30(b)(6) deposition notices, seek 

information that drills deeper into the Pueblos’ treatment of electronic free play, and whether the 

Pueblos are being consistent in that treatment from an accounting perspective.  Topic 6 in the 

Notices reads, “The decision to exclude electronic free play credits from Net Win calculations 

under the 2007 Compact.”  The State is seeking to gather basic information regarding the who, 

what, where, when, and whys of the Pueblos’ decisions, given the State Defendants’ position that 

the inclusion of electronic free play violates Section 11.C.1 of the 2007 Compact.    Whether any 

party couches those decisions in terms of exclusion vs. “never included” in the 2007 Compact 

does not pre-empt the State’s right to seek such information.  With respect to Topic 7, it reads, 

“How free play was considered in the calculation of total amount wagered for purposes of 

complying with the minimum payout percentage under the 2007 Compact.”  Additionally, Topic 

8 reads, “How free play has been calculated in terms of “Net Win,” “gross gaming revenue,” and 

“daily net win” for purposes other than revenue sharing under the 2007 Compact.”  As to both 

Topics 7 and 8, the Pueblos once again raise the relevance argument.  The State Defendants’ 

reasoning for requesting such information is to verify whether the Pueblos’ GAAP 

representations in this case are consistent with how the Pueblos have treated electronic free play 

                                                                                                                                                             
Compact.” Motion for Protective Order pg. 15.  Instead of re-opening negotiations to address the treatment of 

electronic free play, the Pueblos unilaterally began deducting free play in violation of Section 11.C.1. 
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over time, and with other third parties.  The discovery is relevant to show that the Pueblos could 

be required to treat free play in one manner for preparation of financial statements, and in an 

entirely different way with respect to contractual payment obligations. 

II. State Defendants’ Reply to Pueblos’ Response to Defendants’ Motion to Compel 
 

On June 8, 2018, State Defendants filed their Motion to Compel, ECF No. 81, which  

requested that the Pueblos supplement their responses to the State Defendants’ written discovery 

requests (“Discovery Requests”), which were served on each of the Pueblos on March 28, 2018.  

See Certificate of Service, ECF No. 66.  The State Defendants’ Discovery Requests propounded 

identical sets of written Discovery Requests to each Pueblo to obtain information and documents 

to defend against the claims raised by the Pueblos in their Complaints.  In response, the Pueblos 

raised virtually identical objections, limited information, and zero document production.  The 

Pueblos’ responses to State Defendants’ Discovery Requests (“Pueblos’ Discovery Responses”) 

were attached as Exhibits A through F to State Defendants’ Motion to Compel.  Many of the 

same arguments raised by the State Defendants in their Response to the Pueblos’ Motion for 

Protective Order are applicable and connected to State Defendants’ Reply, and are incorporated 

herein.
4
  Additionally, the Pueblos’ Discovery Responses routinely claimed that the State 

Defendants’ Discovery Requests are irrelevant and unrelated to the Pueblos’ claims and/or 

Pueblos’ Complaints.  The Pueblos’ general objections (“General Objections”) ignore State 

Defendants’ right to obtain relevant evidence in furtherance of its defenses. 

A. The Pueblos’ General Objections are improper 

The Pueblos’ General Objections can be characterized as your typical boiler-plate blanket  

                                                 
4
 As previously stated, State Defendants are filing one consolidated response/reply.  Part of the reasoning for doing 

so is that the Pueblos all raised similar and sometimes identical objections to State Defendants’ Discovery Requests, 

justifying this consolidated approach. 
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objections.  The Pueblos’ General Objections are a summary of the Pueblos’ claims, and reiterate 

that the State Defendants’ Discovery Requests are irrelevant, as the Pueblos’ General Objections 

encapsulate the arguments made by the Pueblos in their Motion for Protective Order.  The 

Pueblos’ General Objections attempt to discount the State Defendants’ Discovery Requests as 

being irrelevant to the Pueblos’ claims, the Pueblos’ Complaints, the Pueblos’ theory of the case, 

and the Pueblos’ theories regarding GAAP and federal law, all the while, comprehensively 

failing to acknowledge the State Defendants right to conduct discovery related to its defenses and 

the factual basis for the Pueblos’ claims.  Many, if not most of the Pueblos’ General Objections 

were previously refuted by the State Defendants in their Response to the Pueblos’ Motion for 

Protective Order. 

 In Tarin, the Plaintiff filed a motion to compel requesting that Defendant’s responses to 

discovery be found deficient.  Tarin v. RWI Constr., Inc., No. 12cv0145 CG/LAM, 2012 WL 

13076268 (D. N.M. Sept. 27, 2012).  As to certain discovery responses, the Court cautioned 

“Defendants that their use of boilerplate, blanket objections are improper.  See Oleson v. K-mart 

Corp., 175 F.R.D. 570, 571 (D. Kan. 1997) (“The objecting party has the burden to substantiate 

its objections. . . . The objecting party must specifically show how each discovery request is 

overly broad, burdensome or oppressive by submitting affidavits or offering evidence 

revealing the nature of the burden”) (citations omitted).  A proper objection is one that is tailored 

to the individual discovery request, not a conclusory objection such as “vague,” “ambiguous,” 

“overly broad” or “unduly burdensome” which neglects to say why the discovery request is 

subject to that objection.” Tarin at 4. (Emphasis added.)  Based upon the rationale as annunciated 

in the Tarin case, the Pueblos’ General Objections typify boiler plate, blanket objections that are 
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improper.  Additionally, the Pueblos failed to submit affidavits or offer evidence in support of 

their General Objections. 

Likewise, in Convertino v. U.S. Dept. of Justice, 565 F.Supp.2d 10 (D. D.C., 2008) the 

Department of Justice filed a motion to compel proper discovery responses from Plaintiff.  The 

Court stated, “Nor will the Court accept any of Convertino’s objections on the grounds of undue 

burden.  This Court “only entertains an unduly burdensome objection when the responding party 

demonstrates how [discovery of] the document is `overly broad, burdensome, or oppressive, by 

submitting affidavits or offering evidence which reveals the nature of the burden.’”  Convertino 

at 14, citing Tequila Centinela, 242 F.R.D. at 10 (quoting U.S. ex rel. Fisher v. Network Software 

Associates, 217 F.R.D. 240, 246 (D.D.C.2003)).  Convertino has not drawn the Court’s attention 

to sufficient information to support any objection on the grounds of burden.”  Convertino at 14.  

In contrast to the above case law, none of the cases cited by the Pueblos’ in their Response to 

Defendants’ Motion to Compel, transform Pueblos’ improper blanket objections into proper 

objections supported by affidavit or evidence.  The Pueblos’ statement that their “general 

objections provide a detailed explanation,” (Pueblos’ Consolidated Response to Defendants’ 

Motion to Compel, p. 21) loses credibility as the Pueblos’ relevancy argument fails to consider 

the State Defendants’ defenses, and like a house of cards, is unsupported by affidavit or 

evidence.   

Additionally, it should also be noted that the Pueblos’ claim that the State Defendants did 

not contest time frame and overbreadth is false.  Pueblos’ Response to Defendants’ Motion to 

Compel p. 18.  The State Defendants’ contested the Pueblos’ improper broad, burdensome, and 

overbreadth objections by contesting the Pueblos’ General Objections in which those issues are 
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raised.
5
  Moreover, the Pueblos’ reliance on Navajo Nation v. Urban Outfitters, on p. 19 of their 

Motion for Protective Order, is misplaced in attempting to shift the burden to the moving party 

as to the issue of time frame and overbreadth.  In the case of Williams v. Sprint, the District 

Court rejected an initial burden on the moving party as to its motion to compel discovery.  

Williams v. Sprint/United Management Company, No. 03-2200-JWL, 2005 WL 731070 (D. Kan. 

March 30, 2005).  The District Court stated, “This court’s own research has not uncovered any 

other cases from the Tenth Circuit, this district, or any other courts in which a court has placed 

the “initial burden” on the moving party to address each and every objection lodged by the party 

resisting discovery. In fact, courts have long held that the burden is on the objecting party to 

show why an interrogatory is improper and while the burden is on the moving party to seek court 

action, the burden of persuasion remains at all times with the objecting party.” Citing, 8A 

Charles Alan Wright, Arthur R. Miller& Richard L. Marcus, Federal Practice and Procedure 

§2173, at 291–93 (2d ed.1994) (and cases cited therein).  Williams at 3.  The District Court 

further stated, “As another court has recently emphasized, a party resisting discovery is not 

entitled to prevail on its objection unless that party demonstrates “specifically how, despite the 

broad and liberal construction afforded the federal discovery rules, each [request] is not relevant 

or how each question is overly broad, [unduly] burdensome or oppressive by submitting 

affidavits or offering evidence revealing the nature of the burden.”  Ruran v. Beth El Temple of 

West Hartford, Inc., 226 F.R.D. 165, 167 (D.Conn.2005).  See also, Ehrlich v. Union Pacific 

Railroad Co., 302 F.R.D. 620, 623 (D. Kan. 2014). 

 

                                                 
5
 In addition to contesting time frame, overbreadth, and unduly burdensome arguments raised by the Pueblos in their 

General Objections, upon information and belief, State Defendants’ counsel discussed these matters at a meet and 

confer telephone conference pursuant to Local Rule 7.1.  State Defendant’s counsel suggested narrowing time 

frames, to which Pueblos’ counsel advised that they would not be producing any additional discovery.   
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B. State Defendants’ Discovery Requests  

 As set forth in Exhibits A through F to State Defendants’ Motion to Compel, State 

Defendants propounded seven (7) Requests for Admissions, eight (8) Interrogatories, and five (5) 

Requests for Production.  Generally speaking, as there are only minor variations amongst the 

Pueblos in their Discovery Responses, the Pueblos made General Objections to all of State 

Defendants’ Request for Admission; the Pueblos made objections to Interrogatories 1, 2, 3 in 

part, and 4 through 8; and the Pueblos failed to produce any documentation in response to 

Requests for Production 2 through 5.  State Defendants do acknowledge that the Pueblos 

produced limited documentation as described in Response to Request for Production No. 1. 

C. The Pueblos made improper general objections to all of State Defendants’ Requests 

for Admissions 

 

State Defendants’ Requests for Admissions 1 through 7 were each met with improper  

General Objections.  Fed. R. Civ. P. 36(a)(4) reads, in pertinent part, “The answering party may 

assert lack of knowledge or information as a reason for failing to admit or deny only if the party 

states that it has made reasonable inquiry and that the information it knows or can readily 

obtain is insufficient to enable it to admit or deny.” (Emphasis added.)  By example, the Pueblo 

of Isleta, as part of its response to each and every Requests for Admissions, 1 through 7,  

included the following statement: “due to the document retention policy discussed in its general 

objections, it does not have physical documentation or electronic records of the nature and 

sufficient detail necessary to respond to Defendants’ request for the period that is the subject of 

the request, and because of personnel changes, current personnel have limited knowledge or 

recollection of the subject period in question.  For these reasons, the Pueblo cannot admit or 

deny.”  The other Pueblos offered a similar explanation about their document retention policy, 

yet none of the Pueblos provided a specific response as to whether they had “made a reasonable 
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inquiry” to obtain that information, and as such, the Pueblos failure to make a “reasonable 

inquiry” should cause their responses to Requests for Admissions 1 through 7 to be insufficient.  

 Fed. R. Civ. P. 36(a)(6) provides further guidance as to improper responses to Requests 

for Admissions.  “The requesting party may move to determine the sufficiency of an answer or 

objection.  Unless the court finds an objection justified, it must order that an answer be served.  

On finding that an answer does not comply with this rule, the court may order either that the 

matter is admitted or than an amended answer be served.”  The Pueblos’ repeated use of 

improper General Objections in conjunction with their failure to make a “reasonable inquiry” to 

obtain the requested information demonstrates the insufficiency of the Pueblos’ responses to 

Requests for Admissions 1 through 7.   The State Defendants’ seek an Order from this Court 

reflecting the Pueblos’ failure to sufficiently respond to Requests for Admissions 1 through 7. 

D. The Pueblos made improper objections to State Defendants’ Interrogatories 

 

The Pueblos made objections to Interrogatory Nos. 1, 2, 3 in part, and 4 through 8.  Fed.  

R. Civ. P. 33(b)(4) reads, in pertinent part, “The grounds for objecting to an interrogatory must 

be stated with specificity.”  The State Defendants would offer Interrogatory No. 5 and the Pueblo 

of Isleta’s response, to provide a better example of the Pueblos’ objections.   

 “INTERROGATORY NO. 5:  Please state whether you have ever included free play 

that was used to operate a gaming machine in the calculation of “Net Win”, “Gross Gaming 

Revenue”, or “Daily Net Win” related to gaming machines for any purpose and, if so, identify 

each instance where you have done so. 

 REPONSE TO INTERROGATORY NO. 5:  The Pueblo objects to this interrogatory 

on the ground that the question is neither relevant to any issue in this case nor likely to lead to 

the discovery of admissible evidence.  The Pueblo’s treatment of electronic free play credits for 
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any purpose other than the computation of revenue sharing payments under the 2007 Compact 

has no bearing on question at issue in this case, whether treatment of free play as revenue for 

computation of revenue sharing payments is prohibited under applicable federal law and its 

mandate that the Pueblo’s gaming activities be accounted for under GAAP. 

 The Pueblo responds that, due to the document retention policy discussed in its general 

objections, it does not have physical documentation or electronic records of the nature and 

sufficient detail necessary to respond to Defendant’s request for the period that is the subject of 

the request, and because of personnel changes, current personnel have limited knowledge or 

recollection of the subject period in question.  For these reasons, the Pueblo cannot respond.” 

The Pueblo objected to Interrogatory No. 5 on grounds of relevancy and document 

retention, and did not provide a substantive answer.  Interrogatory No. 5 is relevant to determine 

whether the Pueblos acted in a manner consistent with their position that they have continuously 

reported Net Win in a manner that is consistent with generally accepted accounting principles 

(“GAAP”) and the position taken by their expert Andrew M. Mintzer.  In Schwers et al. v. City of 

Albuquerque, No. 15cv237 RB/WPL (D. N.M. Feb. 16, 2016), the defendant filed a motion to 

compel discovery responses from plaintiff based upon improper objections.  The Court stated, 

“A party objecting to an interrogatory must specify the grounds for its objection. FED. R. CIV. 

P. 33(b)(4). “Mere recitation of familiar litany that interrogatory is overly broad, burdensome, 

oppressive, and irrelevant does not suffice as specific objection.” Miller v. Pruneda, 236 F.R.D. 

277, 281 (N.D. W. Va. 2004) (quotation omitted).  Any objection not raised or not raised with 

specificity is waived. Id. The “[u]se of general, reserved objections is disfavored.” Pulsecard, 

Inc. v. Discover Card Servs., Inc., 168 F.R.D. 295, 303 (D. Kan. 1996).  See, Schwers at 2.  As 

the Pueblos failed to properly object to Interrogatories 1, 2, 4, 5, and provided insufficient 
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answers as to Interrogatories 3, 6, 7, and 8, State Defendants seek an Order compelling better 

answers to Interrogatories 1 through 8.  

E. The Pueblos made improper objections to State Defendants’ Requests for 

Production 

 

The Pueblos failed to produce any documentation responsive to State Defendants’  

Requests for Production with the exception of the Pueblos’ Response to Request No. 1.  Fed.  

R. Civ. P. 34(b)(2)(B) reads, in pertinent part, “For each item or category, the response must 

either state that inspection and related activities will be permitted as requested or state with 

specificity the grounds for objecting to the request, including the reasons.”  Additionally, Fed.  

R. Civ. P. 34(b)(2)(C) reads, “An objection must state whether any responsive material are being 

withheld on the basis of that objection.  An objection to part of a request must specify the part 

and permit inspection of the rest.”  In considering the Pueblos’ Responses to Request for 

Production Nos. 3 and 4, the Pueblos failed to state with specificity as to their objections and 

failed to state whether any responsive materials were being withheld on the basis of that 

objection.  The Pueblos objected to State Defendants’ Requests for Production 3 and 4 as being 

overly broad and unduly burdensome.  As stated in footnote 5 to this Reply, p. 24, State 

Defendants’ counsel discussed the overbroad and unduly burdensome objections by the Pueblos 

at the meet and confer telephone conference pursuant to Local Rule 7.1.  Contrary to the Tarin 

and Convertino holdings requiring substantiation rather than mere recitation of discovery 

objections, the Pueblos did not submit affidavits or offer evidence as to their objections, even 

though the objecting party always has the burden to substantiate its own objections.  To narrow 

the scope of Requests for Production Nos. 3 and 4, and in furtherance of the meet and confer 

session, State Defendants would request all documents for the time frame of 2005 to 2015, in 

order to sufficiently analyze the Pueblos’ use of both coupons and electronic free play credits. 
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CONCLUSION 

 

 For all of the reasons stated above, the Court should grant the State Defendants’ motion 

to compel discovery including production of documents, and require the Pueblos to substantively 

respond to the same, to the extent they have not previously done so, deny the Pueblos’ Motion 

for Protective Order and proceed with the Rule 30(b)(6) depositions, and award the State 

Defendants’ their attorneys fees and costs. 

 

 

Dated:  July 18, 2018   Respectfully submitted, 

 
 
 

By: /s/ Stefen Sloane 
 

Stefen Sloane  

Eric J. Locher 

New Mexico Gaming Control Board  

4900 Alameda Boulevard N.E. 

Albuquerque, NM 87113 

(505) 841-9700 

stefen.sloane@state.nm.us 

eric.locher@state.nm.us  
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By: /s/ Stefen Sloane 

 
Stefen Sloane 
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