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IN THE UNITED STATES DISTRICT COURT 

 FOR THE DISTRICT OF NEW MEXICO 

 

THE PUEBLO OF ISLETA, a federally-

recognized Indian tribe, THE PUEBLO OF 

SANDIA, a federally-recognized Indian tribe, 

and THE PUEBLO OF TESUQUE, a 

federally-recognized Indian tribe, 

 

  Plaintiffs, 

 

 

PUEBLO OF SANA ANA, a federally-

recognized Indian tribe and PUEBLO OF 

SANTA CLARA, a federally-recognized 

Indian tribe; and 

 

PUEBLO OF SAN FELIPE, a federally- 

recognized Indian tribe, 

 

  Plaintiffs-in-Intervention, 

 

  

v.   No. 1:17-CV-00654-KG-KK 

  

SUSANA MARTINEZ, in her official capacity 

as Governor of the State of New Mexico, 

JEFFREY S. LANDERS, in his official 

capacity as Chair of the Gaming Control Board 

of the State of New Mexico, RAECHELLE 

CAMACHO, in her official capacity as Acting 

State Gaming Representative, and 

SALVATORE MANIACI, in his official 

capacity as a member of the Gaming Control 

Board of the State of New Mexico,  

 

  State Defendants. 

 

 

 

DEFENDANTS’ MOTION TO COMPEL DISCOVERY AND FOR SANCTIONS 

 

Pursuant to Rule 37 of the Federal Rules of Civil Procedure, Defendants Susana 

Martinez, Jeffrey Landers, Raechelle Camacho, and Salvatore Maniaci (together the “State 

Defendants”) respectfully move this Court to compel Plaintiffs the Pueblo of Isleta, the Pueblo of 

Sandia, the Pueblo of Tesuque, the Pueblo of Santa Ana, the Pueblo of Santa Clara, and the 
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Pueblo of San Felipe (together the “Pueblos”) to supplement their responses to the State 

Defendants’ written discovery requests.  The State Defendants propounded identical sets of 

written discovery requests to each Pueblo, as necessary to obtain information and documents the 

State Defendants need to defend against the claims the Pueblos raise in their 

Complaints/Complaints in Intervention (together “Complaints”).  In response, the Pueblos raised 

virtually identical objections, provided limited information,
1
 and produced no documents.  See 

Isleta Discovery, attached as Ex. A; Sandia Discovery, attached as Ex. B; Tesuque Discovery, 

attached as Ex. C; Santa Ana Discovery, attached as Ex. D; Santa Clara Discovery, attached as 

Ex. E; San Felipe Discovery, attached as Ex. F. 

Pursuant to Local Rule 7.1, the State Defendants and the Pueblos conferred via telephone 

regarding the relief sought in this motion, but the parties were not able to resolve any of the 

issues contained in this motion.  At the parties’ meet and confer session, it became clear that the 

parties had fundamentally different views on the permissible scope of discovery in this case.  

Therefore, State Defendants are moving to compel the Pueblos to substantively respond to State 

Defendants’ discovery requests.   

ARGUMENT 

 The Pueblos have failed to fully answer and respond to discovery, and this Court should 

compel them to comply with the Rules of Civil Procedure.  A party “may obtain discovery 

regarding any non-privileged matter that is relevant to any party’s claim or defense and 

proportional to the needs of the case.”  Fed. R. Civ. P. 26(b)(1).  Moreover, information within 

                                                 
1
 In the interests of judicial economy, and pursuant to the parties’ agreement following the meet and confer session, 

the State Defendants are filing one motion with respect to all of the Pueblos’ discovery responses, to which the 

Pueblos will file a joint response.  The Pueblos have all raised similar and sometimes identical objections, justifying 

this approach.  In some limited cases, certain Pueblos have provided more information than other Pueblos.  In 

recognition of this fact, the State Defendants are therefore moving to compel responses only to the extent that each 

Pueblos has not already responded to the same.  
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the “scope of discovery need not be admissible in evidence to be discoverable.”  Id.  The 

information and documentation sought by the State Defendants are directly relevant to their 

defenses,  explained in detail below, and are therefore fully discoverable.    

1.  General Objections 

The Pueblos, in their respective responses to discovery, all assert extensive, multi-page 

“General Objections” at the outset of their discovery responses.  The Pueblos’ use of their 

lengthy “general objections” sections is improper and should be stricken since, by definition, this 

section is general and does not involve any meaningful effort to apply the objections to a 

particular discovery request as required by the rules.  See Certain Syndicate Subscribers to the 

Down Side, et al. v. Lasko Products, Inc., Order of July 29, 2009, CIV-2008-00220 MCA/DJS, at 

2 (D.N.M. 2009). 

Federal Rule of Civil Procedure 33 requires a party responding to interrogatories to 

“state[]” the grounds of its objections “with specificity.”  Fed. R. Civ. P. 33(b)(4).  Similarly, 

with respect to requests for production, Federal Rule of Civil Procedure 34 requires a responding 

party to “state with specificity the grounds for objecting to the request, including the reasons,” 

and also requires an objection to “state whether any responsive materials are being withheld on 

the basis of that objection.”  Fed. R. Civ. P. 34(b)(2)(B)-(C).  The Pueblos are not, therefore, 

permitted to assert “general objections” that apply to each interrogatory, request for production, 

and request for admission, because doing do does not demonstrate how each objection 

specifically applies to each individual discovery request. See Fed. R. Civ. P. 33(b)(4), 

34(b)(2)(B)-(C).  These invalid objections should be stricken and the Pueblos should be 

compelled to respond to State Defendants’ discovery requests.  
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2.  Objection to the Term “Free Play” 

The Gaming Guide defines “free play” as “[f]ree wagering offered by a gaming entity to 

provide cashable benefits that increase the customer’s odds of winning, changing the basic odds 

of the game.”  Audit & Accounting Guide: Gaming (2011 ed.) at 234, attached as Ex. G.  This 

definition does not exclude cashable free play credits that are wagered.  Furthermore, both the 

context in which State Defendants used this term and the objections the Pueblos raise to the term 

reveal that the Pueblos understand the way in which State Defendants used the term “free play” 

in its written discovery requests.  The Pueblos typically fail to state whether they are withholding 

documents or information on the basis of this objection.  That does not appear to be the case with 

respect to the majority of the requests,
2
 and if it were, counsel for the Pueblos could have sought 

clarification from defense counsel on this issue at any time. 

In their discovery requests, State Defendants used the term “free play” in its broadest 

sense – incentives provided by the Pueblos to their customers (whether the obligation was 

discretionary or non-discretionary and whether the incentive was cashable or not) that the 

customers could use to game.  The primary reason for the broad nature of the term, as used by 

State Defendants, is that one purpose for State Defendants’ discovery requests is to obtain more 

clarity on the nature of the free play incentives offered by the Pueblos (for example, when each 

Pueblo switched from coupons/cash to electronic credits/points, and how the Pueblos accounted 

for free play in both scenarios).   

The Pueblos are free (and encouraged) to provide the specificity needed to clarify the 

nature of their free play programs.  If it eliminates confusion, the Pueblos can refer to their 

                                                 
2
 During the telephonic meet and confer session, the Pueblos stated their position that they should not be required to 

respond to the discovery requests because they were not relevant to the parties’ claims in this case.  It therefore did 

not appear that clarity on the definition of “free play” would result in additional substantive responses to any 

requests. 
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coupon/cash incentive programs as coupons/cash/cash equivalents (or something similar) and 

their non-cashable credits/points as free play.  State Defendants will similarly attempt to make 

that distinction in this brief in an attempt to eliminate any confusion.  If the Pueblos remain 

confused regarding the way in which State Defendants have used the term “free play” in their 

discovery requests, the undersigned welcomes additional requests for clarification from counsel 

for the Pueblos with respect to any request. 

3.  Relevance 

The primary objection the Pueblos have asserted as a basis for not providing responsive 

information and documents is their objection that the discovery the State Defendants are seeking 

are not relevant to the claims and defenses in this case.  That is not the case.  The proper scope of 

discovery is “any nonprivileged matter that is relevant to any part’s claim or defense and 

proportional to the needs of the case.”  Fed. R. Civ. P. 26(b)(1).  “Information within this cope of 

discovery need not be admissible in evidence to be discoverable.”  Id.  Federal courts have held 

that the scope of discovery under Rule 26 is broad.  See Gomez v. Martin Marietta Corp., 50 

F.3d 1511, 1520 (10th Cir. 1995).  The federal discovery rules reflect the courts’ and Congress’ 

recognition that “mutual knowledge of all the relevant facts gathered by both parties is essential 

to proper litigation.” Hickman v. Taylor, 329 U.S. 495, 507 (1947).  As a result, Rule 26 

“contemplates discovery into any matter that bears on or that reasonably could lead to other 

matter[s] that could bear on any issue that is or may be raised in a case.”  Anaya v. CBS Broad, 

Inc., 251 F.R.D. 645, 649-650 (D.N.M. 2007) (internal quotation marks omitted). 

While it is true that Federal Rule of Civil Procedure 26 takes into consideration 

proportionality in defining the scope of discovery, given that this lawsuit is the Pueblos’ attempt 

to prevent the State from pursuing its claims for revenue sharing on free play, which amount to 
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tens of millions of dollars at issue, the importance of the issues at stake, the amount in 

controversy, and the parties’ resources certainly weigh in favor of requiring the Pueblos to 

produce documents the State Defendants need to defend against the Pueblos’ claims.  

In this case, the Pueblos may not need any additional discovery to advance their claims 

against State Defendants.  The discovery propounded by State Defendants is relevant, however, 

to State Defendants’ defenses to those claims, and the information and documents sought are, 

therefore, discoverable.  Fed. R. Civ. P. 26(b)(1) (explaining that the proper scope of discovery is 

“any nonprivileged matter that is relevant to any part’s claim or defense and proportional to the 

needs of the case”) (emphasis added).   

At its core, the parties’ dispute is whether the Pueblos should be required to pay revenue 

sharing on free play under the 2007 Compact.  The Pueblos initiated this action, in part to 

prevent the State from pursuing this claim in arbitration,
3
 and in part to obtain a declaration from 

the Court that State Defendants’ interpretation of the Compact is contrary to the Compact terms 

and federal law.  Resolution of the second issue requires interpreting the Compact, Generally 

Accepted Accounting Principles (“GAAP”), and federal law.  The Pueblos’ argument – that the 

Court needs nothing other than the law, the Compact, their expert’s opinion, and letters 

supporting their position to decide the issue – is both overly simplistic and internally 

inconsistent.   

The Pueblos claim the Compact’s provision requiring them to adhere to GAAP governs 

the separate provision regarding the calculation of revenue-sharing.  Because the Pueblos claim 

that the State’s interpretation of the revenue-sharing provision violates GAAP, the Pueblos 

                                                 
3
 The State Defendants have filed a separate motion with respect to the arbitrability of the State’s claims, which is 

fully briefed.  If the Court rules in State Defendants’ favor on that motion, this motion is moot.  If the Court denies 

State Defendants’ motion, and State Defendants are required to litigate the Pueblos’ remaining claim for injunctive 

relief, then State Defendants are entitled to pursue discovery relevant to their defenses to the same. 
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therefore argue that it also violates federal law and should be rejected.  State Defendants dispute 

every component of the Pueblo’s claim.  It is State Defendants’ position that the Compact 

provision relating to GAAP compliance is separate from, and does not govern, the independent 

and clear provision regarding the way in which the parties are to calculate revenue sharing.  It is 

also State Defendants’ position that the plain meaning of the revenue sharing provision, which 

requires the Pueblos to pay revenue sharing on free play, does not violate GAAP or federal law.  

Thus, the parties’ dispute requires the Court to interpret the Compact, and it is well established 

that courts may properly consider extrinsic evidence in interpreting a contract.  

“[E]ven if the language of the contract appears to be clear and unambiguous, a court may 

hear evidence of the circumstances surrounding the making of the contract . . . in order to decide 

whether the meaning of a term or expression contained in the agreement is actually unclear.”  

Mark V, Inc. v. Mellekas, 1993-NMSC-001, ¶ 11, 114 N.M. 778. Similarly, courts can properly 

consider extrinsic evidence to “determine the circumstances under which the parties contracted 

and the purpose of the contract.”  Levenson v. Mobley, 1987-NMSC-102, ¶ 14, 106 N.M. 399, 

744 P.2d 174. See also Empire W. Cos. v. Albuquerque Testing Labs., Inc., 1990-NMSC-096, ¶ 

16, 110 N.M. 790, 794, 800 P.2d 725, 729 (extrinsic evidence consisting of an earlier, rejected 

proposal was admissible as evidence of the purpose and scope of the contract actually entered 

into). In short, this Court can and should consider extrinsic evidence in interpreting the Compact.  

Much of the discovery directed at the Pueblos relate to this issue.  That extrinsic evidence is 

relevant to the Court’s decision in the case is further supported by the fact that the Pueblos have used 

extrinsic evidence – namely their expert’s opinion, documents regarding accounting principles, and 

letters with respect to the interpretation of the Compact.  Given the Pueblos’ own decision to engage 

in discovery (by disclosing an expert) and to attach extrinsic documents to support their claims 

(letters and accounting related documents), they should be estopped from claiming that discovery is 
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not warranted in this lawsuit.  Similarly, the Court should reject the Pueblos’ argument that only the 

discovery that they desire to support their claims should be permitted, while the State Defendants 

should be prevented from pursuing discovery that the are relevant to the State Defendants’ defenses.  

Each Request for Admission, Interrogatory, and Request for Production propounded by the State 

Defendants in this case are relevant to the State Defendants’ defenses in this case, and are therefore 

discoverable. 

A. Discovery Relating to Coupon/Cash/Cash Equivalents 

The Pueblos object to providing information and documents related to their past practice 

of providing coupon/cash/cash equivalents as incentives to their customers on the basis that their 

past practice is irrelevant to the State’s claim for revenue sharing for free play.  Requests for 

Admission 1-7 relate to this issue, as do Interrogatories 1-3 and 8, and Requests for Production 

2-3.  The Pueblos are correct in understanding that the State is not claiming any underpayment 

with respect to the Pueblos’ past coupon/cash/cash equivalent incentives.  This fact, however, 

does not render information related to those incentive programs irrelevant.  The Pueblos’ past 

incentive programs are relevant in at least two ways.  First, it is relevant in construing the terms 

of the 2007 Compact.  At the time the 2007 Compact was being negotiated, the Pueblos offered 

their customers coupon/cash/cash equivalent incentives, and when those incentives were used to 

game, the State obtained revenue sharing payments as a result.  This practice is relevant in 

interpreting the parties’ intentions in drafting the revenue sharing provisions in the 2007 

Compact, their understanding of those provisions at the time, and support the State’s position 

that the revenue sharing provisions should be interpreted to require revenue sharing with respect 

to free play.  Second, the way in which the Pueblos accounted for their coupon/cash/cash 

equivalent incentives is relevant to demonstrate that GAAP does not prevent the Pueblos from 

accounting for free play in the manner in which the State claims they should be accounted.      
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B. Discovery Relating to the Pueblo’s Accounting for Free Play 

Interrogatories 4-8 and Request for Production 2-4 seek information related to the 

Pueblos’ accounting and treatment of free play, both in the revenue-sharing and in other 

contexts.  The Pueblos object to providing accounting documents with respect to the 2007 

Compact, in part, because they claim that the State Defendants have received accounting 

documents from the Pueblos as a result of regular audits.  While the Pueblos are correct in noting 

that the State Defendants are in possession of some accounting records, there remain numerous 

accounting records that the State Defendants do not possess.  For example, when asked to 

produce free play related documents as part of an audit in 2010, the Pueblos refused, and the 

State Defendants were unable to obtain the same.  Those records, which the State Defendants do 

not have, are relevant to determine how the Pueblos accounted for free play and 

coupons/cash/cash equivalents.  The corollary to the Pueblos’ claim that GAAP does not allow 

them to include free play in net win is that excluding free play from net win is permitted by 

GAAP.  The State Defendants are entitled to review the Pueblos’ records to analyze whether they 

comply with GAAP as the Pueblos claim. 

Similarly, the State Defendants are entitled to test the Pueblos’ theory that it violates 

GAAP and federal law for them to include free play in net win calculations by obtaining 

documents that would show how the Pueblos treat free play in terms of net win in other contexts.  

Upon information and belief, at least some of the Pueblos include free play in net win 

calculations with respect to their contracts with gaming machine manufacturers and/or minimum 

payout percentages under the 2007 Compact.  If that is the case, that would demonstrate that 

such calculations do not violate GAAP/federal law and/or that GAAP does not apply to the same.  

Furthermore, such practices could potentially give rises to defenses of waiver, estoppel, and/or 
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unclean hands.  These accounting records are therefore demonstrably relevant to the State 

Defendants’ defenses in this case, and should be produced.   

4.  Destruction of Evidence  

The Pueblos have all asserted, to various degrees, that the passage of time and staff 

turnover have reduced their ability to provide responsive information.  More troubling, however, 

the Pueblos of Isleta and Sandia have affirmatively stated that they do not have much of the 

documents State Defendants seek in discovery because they have destroyed the same pursuant to 

their five year document retention policy.  The issue is less clear with respect to the other 

Pueblos.  The Pueblos of Tesuque, Santa Ana, Santa Clara, and San Felipe appear to indicate in 

their discovery responses that they has destroyed some, but not all, of the documents responsive 

to State Defendants’ requests pursuant to their five year document retention policy.  State 

Defendants have sought, but obtained very little, in the way of clarification from the Pueblos on 

this issue.  See Correspondence, attached as Ex. H.
4
  It is therefore premature for the State 

Defendants to file a motion for sanctions.  Nonetheless, the State Defendants deem it prudent to 

raise it here for two reasons: first, to seek an order from the Court compelling each of the 

Pueblos to state what responsive documents were/were not destroyed and when, and second, to 

preserve the issue if these responses indicate that a motion for sanctions is warranted. 

The Pueblos are correct in noting that they are ordinarily obligated to maintain 

documents for a five year period.  However, as soon as the Pueblos became aware that the State 

was claiming underpayment under the 2007 Compact because the Pueblos did not pay the State 

revenue sharing for free play, a claim that the Pueblos disputed, the Pueblos were on notice that 

they should preserve such records for potential future litigation/arbitration proceedings.  The 

                                                 
4
 As the emails demonstrate, only counsel for the Pueblos of Isleta and Sandia responded, and this response still does 

not clarify when these Pueblos halted their typical document destruction practice, if any of their records were 

exempt from this practice, or whether these Pueblos literally have no documents that predate 2013. 
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State began to initiate arbitration proceedings on this issue in 2017, and this lawsuit quickly 

followed.  The parties, however, have been engaging in ongoing disputes related to the issue for 

quite some time.  In 2012, the New Mexico Gaming Control Board (“NMGCB”) sent official 

letters with respect to its position on the Pueblos’ underpayment of their revenue sharing 

payments under the 2007 Compact.  Prior to these formal letters, the NMGCB and the Pueblos 

engaged in informal meetings and exchanged correspondence and documents regarding the 

same.  The NMGCB sought accounting records related to free play in 2011 in connection with 

this issue, and attempted to do so in 2010 as well.  As many of the Pueblos affirmatively assert in 

their Complaints in Intervention, “Beginning at least as early as 2010 or 2011, the [NMGCB] … 

began claiming that the value of free play credits redeemed and played at each gaming tribe’s 

gaming facility … should be included as part of the ‘amount wagered’ in each tribe’s calculation 

of ‘net win,’ for purposes of determining the tribe’s revenue sharing obligation to the State.”  

(San Felipe Compl. in Intervention at 5; Santa Ana & Santa Clara’s Compl. in Intervention at 6.)   

Therefore, it has been clear for years – likely since at least 2010 – that the parties were 

engaged in a legal dispute regarding revenue sharing payments on free play, and the Pueblos 

should have suspended their document retention policy (or exempted any documents relevant to 

this dispute from their document retention practices) as a result.  If they had done so, each 

Pueblos should have relevant records that date back to at least 2005, which would be more than 

sufficient for purposes of the State Defendants’ discovery requests.  That does not appear to be 

the case.  For these sophisticated parties who have been represented by counsel for the duration 

of this dispute to now claim that they have no responsive records during the relevant period, 

despite having knowledge of the State’s claims in this regard, does not evidence a diligent effort 

to maintain evidence for purposes of litigation/arbitration.  At this juncture, the State Defendants 
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are seeking an order compelling the Pueblos to provide more information regarding the existence 

(or lack thereof) of responsive documents, their policies, and when/why those policies were not 

discontinued with respect to the documents that are responsive to the State Defendants’ 

discovery requests before the State Defendants can evaluate whether a motion for sanctions is 

warranted.  

Furthermore, assuming that responsive documents have been destroyed and, as the 

Pueblos assert, “because of personnel changes, current personnel have limited knowledge or 

recollection of the subject period in question,” the Pueblos have not demonstrated that they have 

fulfilled their obligation to determine whether responsive information or documentation is in 

their possession, custody, or control.  For example, although some documents may have been 

destroyed by the Pueblos, copies may still remain elsewhere.  Among other possibilities, the 

Pueblos’ accountants may have retained responsive accounting records, and other entities with 

which the Pueblos have contracted with may have records relevant to the way in which the 

Pueblos treated free play under those contracts.  Since the Pueblos have the ability to obtain 

these records from these types of third parties, they have an obligation to determine whether such 

documents exist, but they have made no representation that any such attempt was made.  

Furthermore, even if current Pueblo staff members have limited recollection of the events in 

question, they should not only be able to answer to the extent of their recollection,
5
 but they 

should also make a diligent search for other Pueblos members who may have greater knowledge 

of the facts in question.  The Pueblos have not represented that they have made any such attempt.  

Therefore, the State Defendants seek an order compelling the Pueblos to take these steps to 

determine whether responsive information is, in fact, in their possession, custody, or control.  

                                                 
5
 For example, it may be the case that the passage of time, turnover, and limited documentation would make it 

difficult to pinpoint the exact date something occurred.  However, using this example, the Pueblos should be able to, 

at a minimum, identify the year something occurred, instead of simply stating that they do not know. 
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5.  Attorneys’ Fees 

Federal Rule of Civil Procedure 37(a)(5) states that, if a motion to compel is granted, “the 

court must, after giving an opportunity to be heard, require the party … whose conduct 

necessitated the motion … to pay the movant’s reasonable expenses incurred in making the 

motion, including attorney’s fees,” so long as the movant conferred in good faith and the 

resisting party’s non-disclosure was not substantially justified and circumstances do not make the 

award of expenses unjust.  Under these circumstances – given the Pueblos’ categorical refusal to 

produce documents and provide information that State Defendants need to defend against this 

significant matter – an award of attorneys’ fees is appropriate. 

CONCLUSION 

 For all of the reasons stated above, the Court should grant the State Defendants’ motion 

to compel discovery and require the Pueblos to substantively respond to the same, to the extent 

they have not done so previously, and award the State Defendants’ their attorneys fees and costs 

incurred in bringing this motion. 

Respectfully submitted, 

RODEY, DICKASON, SLOAN, AKIN & ROBB, P.A. 

By  /s/ Krystle A. Thomas                             

 Edward Ricco 

 Nelson Franse 

 Krystle A. Thomas 

P. O. Box 1888 

Albuquerque, NM 87103 

Telephone:  (505) 765-5900 

FAX:  (505) 768-7395 

ericco@rodey.com 

nfranse@rodey.com 

kthomas@rodey.com  

Attorneys for State Defendants 
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the CM/ECF system, which caused all parties or counsel to be served by electronic means, as 

more fully reflected on the Notice of Electronic Filing. 

 

RODEY, DICKASON, SLOAN, AKIN & ROBB, P.A. 
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 Edward Ricco 
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 Krystle A. Thomas 
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