
IN THE UNITED STATES DISTRICT COURT 

 FOR THE DISTRICT OF NEW MEXICO 

 

THE PUEBLO OF ISLETA, a federally-

recognized Indian tribe, THE PUEBLO OF 

SANDIA, a federally-recognized Indian tribe, 

and THE PUEBLO OF TESUQUE, a 

federally-recognized Indian tribe, 

 

  Plaintiffs, 

 

 

PUEBLO OF SANA ANA, a federally-

recognized Indian tribe and PUEBLO OF 

SANTA CLARA, a federally-recognized 

Indian tribe; and 

 

PUEBLO OF SAN FELIPE, a federally- 

recognized Indian tribe, 

 

  Plaintiffs-in-Intervention, 

 

  

v.   No. 1:17-CV-00654-KG-KK 

  

SUSANA MARTINEZ, in her official capacity 

as Governor of the State of New Mexico, 

JEFFREY S. LANDERS, in his official 

capacity as Chair of the Gaming Control Board 

of the State of New Mexico, RAECHELLE 

CAMACHO, in her official capacity as Acting 

State Gaming Representative, and 

SALVATORE MANIACI, in his official 

capacity as a member of the Gaming Control 

Board of the State of New Mexico,  

 

  Defendants. 

 

 

DEFENDANTS’ REPLY IN SUPPORT OF ITS  

MOTION FOR SUMMARY JUDGMENT ON THE ISSUE OF ARBITRABILITY 

 

 The State’s Motion for Summary Judgment on the Issue of Arbitrability (the “Motion”) 

presents a simple and narrow issue: whether the Pueblos have asserted any basis to prevent the 

State from arbitrating its claim for revenue sharing payments.  The Pueblos spend the bulk of 

their response to the State’s Motion arguing that arbitration is not the exclusive remedy for 
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resolving disputes under the Compact.  (See Pls.’ Resp. at 6-14.)  The Court need not decide the 

issue, because whether arbitration is the exclusive or one of many permissible avenues available 

for the parties to resolve their dispute is immaterial.  Regardless of exclusivity, the Pueblos do 

not dispute that the 2015 Compact contains a valid arbitration clause and acknowledge that 

arbitration is at least one forum in which the parties are permitted to bring claims related to 

payment disputes arising out of the 2007 Compact.  (See id. at 15.)  That the State’s claim for 

revenue sharing for free play credits is a payment dispute arising from the 2007 Compact is 

similarly uncontested.  Therefore, there is no dispute that the 2015 Compact permits the State to 

pursue its revenue sharing claim against the Pueblos pursuant to its valid arbitration clause.  

UMFs 5-6; See Gwathmey Siegel Kaufman & Assoc. v. Rales, 898 F.Supp.2d 610, 615 (S.D.N.Y) 

(quoting 9 U.S.C. §§ 1-14) (“The determination of whether a dispute is arbitrable under the 

Federal Arbitration Act (“FAA”) consists of two prongs: ‘(1) whether there exists a valid 

Agreement to arbitrate at all under the contract in question … and if so, (2) whether the 

particular dispute sought to be arbitrated falls within the scope of the arbitration Agreement.”).   

 In arguing that they should be able to pursue their declaratory judgment claim in this 

lawsuit, the Pueblos flip the State’s Motion on its head and confuse the issues.  It is important to 

remember that the Complaint and Complaints in Intervention seek to “enjoin the Defendants … 

from … continuing their efforts to arbitrate the dispute over that [revenue sharing collection] 

effort under the 2015 Tribal Compact, or under any provision of the 2007 Compact.”  (Compl. at 

4.) (See also San Felipe Compl. at 11-12 (“Defendants … should therefore be enjoined from 

attempting to enforce their unlawful claims … in any manner, including by attempting to force 

the Pueblo into participating in arbitration proceedings”); Santa Ana & Santa Clara Compl. at 12 

(same).)  Each of the Pueblos’ claims in this case, to varying degrees, seek to prevent the State 
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from arbitrating this payment dispute.  (See Compl. at 4; San Felipe Compl. at 11-12; Santa Ana 

& Santa Clara Compl. at 12.)   

To avoid a motion for temporary restraining order, the State agreed to a stipulation, 

approved by the court, to stay arbitration proceedings until this Court determined whether the 

State is entitled to pursue its claim for revenue sharing in arbitration.  (See 7/11/17 Joint Mot. to 

Approve Stip.; 7/12/17 Stip. to Stay Arbitration; 7/25/17 Order Approving Stip. to Stay 

Arbitration.)  The State’s Motion seeks a determination from the Court that the State’s claim for 

revenue sharing payments is arbitrable.  (See generally Mot.)  The Pueblos’ response to the 

State’s Motion largely ignores the State’s arguments and instead focuses primarily on the 

argument that the Pueblos should be able to litigate their claims that revenue sharing violates 

IGRA, instead of addressing whether there is any legal basis to enjoin the State from pursuing its 

claim for revenue sharing payments.  The Pueblos briefly raise only two objections to the issue at 

hand – the State’s ability to arbitrate the payment dispute – both of which fail to prevent the State 

from pursuing its claim in arbitration as a matter of law. 

Argument 

1. No Genuine Issues of Material Fact Preclude Summary Judgment. 

 As an initial matter, there are no genuine issues of material fact that preclude summary 

judgment.  The Pueblos admit the vast majority of the State’s Undisputed Material Facts 

(“UMFs”). Although the Pueblos purport to contest the statement in UMF 7 that “[a] dispute 

exists between the State and the Pueblos concerning revenue sharing payments due under the 

2007 Compact” because this statement “omits reference to the questions of federal law presented 

in this action,” the Pueblos do not contest the actual fact presented in UMF 7 – that the parties 

are disputing the adequacy of the Pueblos’ revenue sharing payments due under the 2007 
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Compact – but they are simply noting that this is not the only dispute between the parties.  (UMF 

7; Pls.’ Resp. at 6.)  This point, while true, does not negate the truth of UMF 7 and, at best, 

would constitute an additional fact that the State does not dispute.  Similarly, the Pueblo’s 

concern with UMF 8, which appears to be that preventing the State from pursuing arbitration was 

not their only motivation for this action (a fact that UMF 8 does not claim), does not dispute the 

actual fact contained in UMF 8 – that “the Pueblos commenced or joined in this action to bar the 

State’s recourse to arbitration” – because it cannot be disputed that the Complaints specifically 

seek to “enjoin the Defendants … from … continuing their efforts to arbitrate the dispute over 

that [revenue sharing collection] effort under the 2015 Tribal Compact, or under any provision of 

the 2007 Compact.”  (Compl. at 4.) (See also San Felipe Compl. at 11-12 (“Defendants … 

should therefore be enjoined from attempting to enforce their unlawful claims … in any manner, 

including by attempting to force the Pueblo into participating in arbitration proceedings”); Santa 

Ana & Santa Clara Compl. at 12 (same).)   

The Pueblo’s “dispute” regarding whether they “underpaid revenue sharing owed to the 

State under the 2007 Compact” does not create a genuine issue of material fact because UMF 7 

does not claim that fact as undisputed.  UMF 7 simply states only that the State sent the Pueblos 

letters notifying them of its position regarding the revenue sharing payments, a fact that is 

undisputed.  (See UMF 7.)  The same is true for the Pueblos’ response to UMF 8 – that fact does 

not, as the Pueblos suggest, attempt to assert the fact of underpayment as undisputed, but instead 

that the Compact provided the Pueblos with two choices after they were notified of the State’s 

position regarding underpayment: cure it or invoke arbitration to contest it, and they chose 

neither.  (See UMF 8.)  The fact that the Pueblo’s own Supplemental Statement of Undisputed 

Case 1:17-cv-00654-KG-KK   Document 62   Filed 03/09/18   Page 4 of 10



5 
 

Fact (“SSUF”) 6 presents those same facts demonstrates that there are no genuine issues of 

material fact with respect to UMF 8.  (See UMF 8; SSUF 6.) 

Finally, none of the Pueblos’ ten SSUFs are disputed by the State for purposes of this 

Motion, and cannot, therefore, create a genuine issue of material fact precluding summary 

judgment. 

2. Arbitration of the Parties’ Payment Dispute Does Not Require an Interpretation of IGRA. 

The State does not understand the Pueblos to say that if the State’s position is correct – 

that the Pueblos underpaid under the 2007 Compact – that the State should have no remedy for 

that underpayment.
1
  Instead, the Pueblos’ claim is that the parties’ payment dispute, while 

otherwise arbitrable under the terms of the 2015 Compact, cannot be arbitrated in this case 

because the Pueblos’ defense to the State’s claim is that if the applicable revenue sharing 

provision is interpreted as the State requests, that provision would be invalid because it would 

impose an “illegal tax” in violation of the Indian Gaming Regulatory Act (“IGRA”).  (See Pls.’ 

Resp. at 14-18.)  The Pueblos therefore argue that the potential invalidity of these provisions, 

which involves interpreting federal law, is an issue outside the scope of the arbitrators’ authority 

requiring the parties to litigate the payment dispute in federal court.  (See id.)  As previously 

explained in the Motion, the Pueblos’ position is a red herring because IGRA is not implicated, 

and therefore the validity of the 2007 Compact is not affected.  

The State’s claim raises a simple question of interpretation: how the 2007 Compact terms 

with respect to revenue sharing are to be understood and applied with respect to free play credits.  

In resolving this payment dispute, the arbitrators would be deciding how to interpret the revenue-

sharing provision in the 2007 Compact to decide whether the Pueblos “failed to comply with or 

                                                 
1
 As explained in the Motion, if the State is not permitted to arbitrate this payment dispute, the State has no remedy 

to recoup payment from the Pueblos because they invoked their right to sovereign immunity from the State’s suit for 

damages in federal court. 
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ha[v]e otherwise breached any provision of this Compact,” an issue that the parties explicitly 

agreed to resolve in arbitration.  UMF 6.  If the arbitrators find in the Pueblos’ favor on the 

interpretation of the revenue sharing provisions of the Compact, no additional payments would 

be owed to the State and there would therefore be no issue with respect to any impermissible tax 

against the Pueblos, no violation of IGRA, and no validity concerns with respect to the Compact 

provisions.  Similarly, if the arbitrators find in the State’s favor, the payments that the Pueblos 

owe the State under the revenue-sharing provision of the 2007 Compact would not be an illegal 

tax against the Pueblos (and therefore would neither violate IGRA nor invalidate the Compact) 

because they would be a payment that the Pueblos voluntarily agreed to under the terms of the 

2007 Compact.  See Idaho v. Shoshone-Bannock Tribes, 465 F.3d 1095, 1101 (9th Cir. 2006)    

(explaining that revenue sharing payments are permitted under IGRA when the parties 

“negotiated a bargain permitting such payments in return for meaningful concessions from the 

state” and that although a state cannot impose revenue sharing, it may “bargain to receive them 

in exchange for a quid pro quo conferred in the compact”); Coyote Valley Band of Pomo Indians 

v. California, 331 F.3d 1094, 1111(9th Cir. 2003)(finding that because “the State offered 

meaningful concessions in return for its [revenue sharing] demands, it did not [violate IGRA by] 

impos[ing] any tax”).  Accordingly, the validity of any provision of the Compact would not be an 

issue that would need to be decided by an arbitrator as a result of the State’s pursuit of its claim 

for payment.  Instead, the arbitrators would simply decide the meaning of the revenue sharing 

provisions at issue, a decision that is solidly within the scope of their authority pursuant to the 

parties’ agreed-upon arbitration procedures. 

The Pueblos’ argument that IGRA poses a bar to arbitration is not unlike the argument 

raised, and rejected, in the Seventh Circuit.  See Challenger v. Local Union No. 1 of the Intern’l 
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Bridge, Structural, and Ornamental Ironworkers, AFL-CIO, 619 F.2d 645 (7th Cir. 1980).  

There, the plaintiff argued that the parties’ contract dispute must be decided by a federal court, 

notwithstanding the applicable arbitration provision, because the agreement at issue, if 

interpreted as the defendants suggested, violates ERISA and would be void.  See id. at 648.  In 

rejecting this argument, the court found that ERISA posed no bar to arbitration because the 

issues raised in the parties’ dispute did not implicate ERISA.  See id. at 648-649.  In the same 

way, this Court should find that there is no bar to arbitration because the validity of the 2007 

Compact is not at issue in this dispute, only its interpretation.  

3. The Pueblos’ Allegations of Untimeliness Do Not Bar Arbitration. 

Finally, the Pueblos argue that the Court should deny the Motion because the State 

“failed to comply with the timing requirements for invoking arbitration under Subsection 7(A) of 

the 2015 Compact.”  (Pls.’ Resp. at 18-19.)  They contend that the State’s ten-day deadline 

should be calculated, in effect, using the method for calculating deadlines contained in the 

Federal Rules of Civil Procedure.  (See id.)  Since the Compact neither requires that method of 

calculation, nor specifies how to calculate deadlines, the State disputes that its notice was 

untimely since it would be considered timely using the method for calculating deadlines 

contained in the New Mexico Rules of Civil Procedure for the District Courts (or if “days” is 

defined as business days).   

This, however, is neither a dispute that this Court needs to decide nor does it present a bar 

to arbitration.  The United State Supreme Court found that “procedural questions,” including 

“allegations of waiver, delay, or a like defense to arbitrability,” “whether a condition precedent 

to arbitrability has been fulfilled,” and “prerequisites such as time limits … and other conditions 

precedent to an obligation to arbitrate have been met, are for the arbitrators to decide.” Howsam 
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v. Reynolds, 537 U.S. 79, 84-85 (2002) (quoting John Wiley & Sons, Inc. v. Livingston, 376 U.S. 

543, 557 (1964); Revised Uniform Arbitration Act of 2000 § 6 and comment 2, 7 U.L.A. 12-13 

(Supp. 2002)) (internal quotation marks omitted) (emphasis in original).   

Furthermore, as a general matter, questions that the parties have agreed to submit to 

arbitration are arbitrable.  See Volt Information Sciences, Inc. v. Board of Leland Stanford Junior 

Univ., 489 U.S. 468 (1989) (explaining that arbitration is a matter of contract that must be 

enforced in accordance with its terms).  In this case, the arbitration provision at issue explicitly 

states that “[t]he arbitrators shall make determinations as to each issue presented by the parties,” 

with the sole exception of “any question as to the validity or effectiveness of this Compact or any 

provision thereof.”  (SSUF 2 (emphasis added).)  The timeliness of the State’s notice invoking 

arbitration is very clearly not an issue that implicates the validity or effectiveness of the 2015 

Compact.  Therefore, if the Pueblos wish to challenge the timeliness of the State’s notice, they 

are free to do so in arbitration, but this challenge presents no bar to arbitration itself. 

4. Granting the State’s Motion Should Result in the Dismissal of this Lawsuit in its Entirety. 

Although the goal of the State’s Motion is to permit the State to pursue its claim in 

arbitration, not prevent the Pueblos from litigating their declaratory judgment action in this 

Court, the fact the parties’ dispute does not implicate IGRA (as explained in Section 2 above) 

likely disposes of the Pueblos’ claims for declaratory judgment for two reasons.  First, if the 

Court agrees that IGRA does not apply to the parties’ payment dispute, the Court would have 

already necessarily decided that the State has not violated IGRA by pursuing its claim for 

revenue sharing.  Because the State’s violation of IGRA is the basis for all of the Pueblos’ claims 

for declaratory and injunctive relief, the Court’s finding would dispose of these claims.  (See 

Compl.; Compls. Intervention.)  Second, to the extent that such a ruling would not already decide 
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the issue, the State questions whether the Pueblos’ request for a declaration that the State’s 

position violates IGRA would present a request for an advisory opinion, instead of constituting 

an actual case or controversy, if the Court already determined that the State could pursue its 

claim for revenue sharing payments in arbitration.  See U.S. Const. art. III, § 2.  For these 

reasons, the State also seeks a dismissal of the Complaint and Complaints in Intervention.      

Conclusion 

 There should be no question that the State’s claim for payment is arbitrable under the 

terms of the 2015 Compact, and the State therefore seeks an order from the Court granting the 

Motion, permitting the parties to resolve their payment dispute in arbitration, and dismissing this 

action in its entirety, with prejudice. 

Respectfully submitted, 

RODEY, DICKASON, SLOAN, AKIN & ROBB, P.A. 

By  /s/ Krystle A. Thomas                             

 Edward Ricco 

 Nelson Franse 

 Krystle A. Thomas 

P. O. Box 1888 

Albuquerque, NM 87103 

Telephone:  (505) 765-5900 

FAX:  (505) 768-7395 

ericco@rodey.com 

nfranse@rodey.com 

kthomas@rodey.com  

Attorneys for Defendants 

 

 

Case 1:17-cv-00654-KG-KK   Document 62   Filed 03/09/18   Page 9 of 10

mailto:ericco@rodey.com
mailto:nfranse@rodey.com
mailto:kthomas@rodey.com


10 
 

CERTIFICATE OF SERVICE 

 

 I hereby certify that on March 9, 2018, I filed the foregoing pleading electronically 

through the CM/ECF system, which caused all parties or counsel to be served by electronic 

means, as more fully reflected on the Notice of Electronic Filing. 

 

RODEY, DICKASON, SLOAN, AKIN & ROBB, P.A. 

 

By  /s/ Krystle A. Thomas                             

 Krystle A. Thomas 
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