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“Our job in this case is to interpret the treaty as the [tribe] originally understood it 
in 1855—not in light of new lawyerly glosses conjured up for litigation a 
continent away and more than 150 years after the fact.”  

Washington State Dep’t of Licensing v. Cougar Den, Inc., ___ U.S. ___, 139 S. 
Ct. 1000, 1019 (2019) (Gorsuch, J., concurring).  

 

I. Factual Background 

In three and a half years of litigation, the parties produced nearly 175,000 pages of 

documents covering more than 180 years of history. Twelve witnesses designated to offer expert 

testimony have drafted thousands of pages of reports and sat for a combined twenty-eight days of 

depositions. The Defendants deposed sixteen Tribal employees and elders; the Tribe deposed 

twenty-four defense witnesses. From this record, the Associations’ 43-page brief points to just 12 

record documents to support their request that this Court hold that there is not even one genuine 

issue of material fact that must go to trial.  

II. Legal Background1 

A. Treaty Construction 

A court interpreting an Indian treaty “must not give the treaty the narrowest construction 

it will bear.” Tulee v. Washington, 315 U.S. 681, 684 (1942). Far from a four-corners analysis, 

the Supreme Court has oft repeated the rule that “it is the intention of the parties,” and 

particularly tribal intent that controls a treaty’s meaning. Washington v. Wash. State Commercial 

Passenger Fishing Vessel Ass’n, 443 U.S. 658, 675 (1979) (citing cases); see also Tulee, 315 

U.S. at 684 (“It is our responsibility to see that the terms of the treaty are carried out, so far as 

                                                 
1 Because the same framework applies to each of the Defendants’ historical motions, the Tribe 
attempted to avoid redundancies with a single combined response to the three motions. One 
defendant would not concur in that proposal. Accordingly, this brief applies the same law and 
factual record that controls disposition of the remaining historical motions to the Associations’ 
arguments. 
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possible, in accordance with the meaning they were understood to have by the tribal 

representatives at the council”). Again this term, the Supreme Court “stressed that the language 

of the treaty should be understood as bearing the meaning that the [tribe] understood it to have” 

when it entered the treaty. Cougar Den, 139 S. Ct. at 1012. 

1. Indian-understanding canon 

The Indian-understanding treaty-interpretation canon requires this Court to  

look beyond the written words to the larger context that frames the Treaty, 
including the history of the treaty, the negotiations, and the practical 
construction adopted by the parties. In this case, an examination of the historical 
record provides insight into how the parties to the Treaty understood the terms 
of the agreement. This insight is especially helpful to the extent that it sheds 
light on how the [tribal] signatories to the Treaty understood the agreement 
because we interpret Indian treaties to give effect to the terms as the Indians 
themselves would have understood them.  

Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172, 196 (1999) (quotation and 

citation omitted). “This review of the history and the negotiations of the agreements is central to 

the interpretation of treaties.” Mille Lacs, 526 U.S. at 202 (citation omitted).  

2. Liberal-construction canon 

Under a separate treaty-interpretation canon, if, after review of the historical record, it is 

unclear what meaning treaty negotiators (and particularly, tribal negotiators) afforded to a treaty, 

then “Indian treaties are to be interpreted liberally in favor of the Indians” and “any ambiguities 

are to be resolved in their favor.” Mille Lacs, 526 U.S. at 200 (citing cases and resolving 

“plausible ambiguity” in favor of tribe).  

B. Public Land Law 

1. Public Domain 

The phrases “public domain” most often “designate[s] such lands of the United States or 

of the states as are subject to sale or other disposal under general laws and are not held back or 
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reserved for any special governmental or public purpose.” 73B C.J.S. Public Lands § 1. If any 

claim or right attached to a tract, it is not within the public domain. Id. Similarly, “[l]ands 

expressly withdrawn from disposition or reserved for a particular use were not regarded as public 

lands, insofar as they were not subject to disposition under the general laws.” Baynard, Ernest C., 

PUBLIC LAND LAW AND PROCEDURE §1.1 (1986); see also Barker v. Harvey, 181 U.S. 481, 490 

(1901) (“The words ‘public lands’ are habitually used in our legislation to describe such as are 

subject to sale or other disposal under general laws.”) (quotation omitted). Discussion of the 

public domain is complicated by the linguistic twist that courts can describe the “public domain” 

as being the inverse of a “public use,” but use “public use” as a synonym for federal use 

(including for Indian reservations), not as an indication that the land is open to the general 

public. See, e.g.,  Hagen v. Utah, 510 U.S. 399, 412-413 (1994).  

2. Reservation  

“Although the term ‘reservation’ is commonly used when referring to Indian reservations, 

the word has a broader reach[,]” and can include “military bases, national parks and monuments, 

wildlife refuges, and federal property.” Coeur D’ Alene Tribe of Idaho v. Hammond, 384 F.3d 

674, 693 (9th Cir. 2004) (quotation omitted). “The word is used in the land law to describe any 

body of land, large or small, which Congress has reserved from sale for any purpose.” United 

States v. Celestine, 215 U.S. 278, 285 (1909); see also Hagen, 510 U.S. at 412. “The term 

‘reservation,’ as used with relation to the public lands, generally means a withdrawal of a 

specified portion of the public domain from disposal pursuant to the land laws and the 

appropriation of same, for the time being, to some particular use of the government.” 73B C.J.S. 

Public Lands § 97.  

Before Congress enacted the Federal Land Policy and Management Act in 1976, 

“withdrawal meant action by Congress or the executive branch declaring certain public lands not 
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open to settlement, location, sale, or entry.” PUBLIC LAND LAW, § 5.1 (citing H.R. Rep. 94-1163, 

94th Cong., 2d Sess. 44 (1976). Thus, limiting sale or settlement of a tract and appropriating it 

for a specific purpose created a reservation. See 73B C.J.S. Public Lands § 97. Even a 

withdrawal for a “temporary use” removes a tract from the public domain until Congress 

removes the restriction. Hynes v. Grimes Packing Co., 337 U.S. 86, 115-16 (1949) Further, “[n]o 

set form of words or phrases is necessary to effect a reservation. It is enough if there are 

sufficient words to indicate the purpose of the power that acts to show that, in the given instance, 

the sovereign intended to act.” 73B C.J.S. Public Lands § 100 (citation omitted).  

C. Summary Judgment Standard 

Summary judgment is appropriate where “the record taken as a whole could not lead a 

rational trier of fact to find for the non-moving party.” Hughes v. Gulf Interstate Field Servs., 

Inc., 878 F.3d 183, 187 (6th Cir. 2017) (quotation and citation omitted); see also Fed. R. Civ. P. 

56. “The central issue is whether the evidence presents a sufficient disagreement to require 

submission to a jury or whether it is so one-sided that one party must prevail as a matter of law.” 

Pluck v. BP Oil Pipeline Co., 640 F.3d 671, 676 (6th Cir. 2011) (quotation omitted). In this 

review, “the district court must draw all reasonable inferences in favor of the nonmoving 

party.” Id. 

When a movant seeks summary judgment against an opponent’s claim, “the movant must 

meet the initial burden of showing the absence of a genuine issue of material fact as to an 

essential element of the non-movant’s case.” Street v. J.C. Bradford & Co., 886 F.2d 1472, 1479 

(6th Cir. 1989). It must identify a “failure of proof concerning an essential element of the 

nonmoving party’s case[.]” Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). Summary 

judgment can only lie where “there is no dispute in the record[.]” Street, 886 F.2d at 1484.  
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A moving party with the burden of proof faces a “substantially higher hurdle.” Arnett v. 

Myers, 281 F.3d 552, 561 (6th Cir. 2002). When a defendant seeks summary judgment 

concerning an affirmative defense, it “must show that the record contains evidence satisfying the 

burden of persuasion and that the evidence is so powerful that no reasonable jury would be free 

to disbelieve it.” Id. (quotation omitted). So positioned, summary judgment “is inappropriate 

when the evidence is susceptible of different interpretations or inferences by the trier of 

fact.” Hunt v. Cromartie, 526 U.S. 541, 553 (1999).  

III. Argument 

A. The 1855 Treaty created the Reservation. 

1. The Associations’ “plain language” reading ignores controlling treaty-
interpretation law and the 1855 Treaty. 

The Associations lead with the absolutist argument that “[t]here is no need for this Court 

to go beyond the plain language of the 1855 Treaty itself” to answer every facet of the Tribe’s 

claim that the Treaty with the Ottawa and Chippewa Indians of Michigan, 11 Stat. 621 (July 

31,1855) (“1855 Treaty”) Article 1, paragraphs Third and Fourth created an Indian reservation 

for the Little Traverse Odawa2 (the “Reservation”). Br., PageID.9533. But their analysis ignores 

controlling law and reams of record facts. Because “a rational trier of fact” who views the record 

“as a whole” under controlling law could easily find for the Tribe, this Court cannot grant the 

Associations’ motion. Hughes, 878 F.3d at 187. 

 

 

                                                 
2 All parties agree that the bands named in Article 1, paragraphs Third and Fourth of the 1855 
Treaty (collectively, the “Predecessor Bands” or “Little Traverse Odawa”) are political 
predecessors of the Tribe. PageID.2674-2675. The Associations no longer argue that any other 
tribes are successors to the Little Traverse Odawa. See Am. Aff. Def. 2, PageID.9210. 
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a. This Court must evaluate the 1855 Treaty terms within historical context 
as the Little Traverse Odawa would have understood them.  

“Courts cannot ignore plain language that, viewed in historical context and given a ‘fair 

appraisal,’ clearly runs counter to a tribe’s later claims.” Or. Dep’t of Fish & Wildlife v. Klamath 

Indian Tribe, 473 U.S. 753, 774 (1985). If, after a full and fair appraisal of the historical record, 

it is unclear what the negotiators intended, then courts resolve that ambiguity in a tribe’s favor. 

E.g. Mille Lacs, 526 U.S. at 200.  

The cases the Associations rely on are not otherwise. Some refuse to apply the liberal-

interpretation canon to treaties when the negotiator’s intent was unambiguous when viewed in 

historical context. Choctaw Nation v. United States, 318 U.S. 423, 425-30 (1943); Jones v. 

United States, 846 F.3d 1343, 1356 (Fed. Cir. 2017). One applied the “well established” rule that 

resolves “ambiguous provisions interpreted to the [Indians’] benefit,” to hold that ambiguous 

provisions extinguish Indian title. Oneida Cty., N.Y. v. Oneida Indian Nation of N.Y. State, 470 

U.S. 226, 247 (1985). Another refused to apply the liberal-interpretation canon to the plain 

language of a statue whose meaning is controlled by congressional—not Indian—intent. South 

Carolina v. Catawba Indian Tribe, 476 U.S. 498, 506 (1986).  

A case the Association tucks into a string cite is illustrative. Br., PageID.9542 

(citing Menominee Indian Tribe of Wisconsin v. Thompson (“Menominee 

Reconsideration”), 943 F. Supp. 999 (W.D. Wis. 1996)). That court first denied a motion 

to dismiss a treaty-rights claim. The District Court noted that “although the 1831 treaty 

appears to contain specific temporal limits on the tribe's right to hunt and fish . . . the 

court cannot assume that the Menominee understood their hunting and fishing rights to be 

limited in duration.” Menominee Indian Tribe of Wisconsin v. Thompson (“Menominee 

Decision”), 922 F. Supp. 184 (W.D. Wis. 1996). 922 F. Supp. at 197, aff’d, 161 F.3d 449 
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(7th Cir. 1998). Without the chance to develop factual record, it “[could ]not say with 

certainty that plaintiff will not be able to demonstrate that the treaties could have been 

understood reasonably by plaintiff's leaders to mean something other than what they 

seem to say.” Id. at 199. When the defendants months later renewed their motion to 

dismiss, the district court repeated:  

Modern readers may think language is clear when the parties to the treaty had a 
very different understanding of that same language. In determining treaty 
ambiguity, it is necessary to take careful consideration of the historical context to 
ascertain that the modern interpretation of the language gives effect to the true 
intentions of the parties. 

Menominee Reconsideration, 943 F. Supp. at 1007. It nevertheless granted the renewed motion 

to dismiss because the tribe’s evidence did not show which clause or phrase the Indians 

understood differently even after it “had a second opportunity to show that its claims were 

viable[.]” Id. On appeal from both orders, the Seventh Circuit emphasized that “[b]efore 

addressing the claims presented in this appeal, we think it is both helpful and necessary to 

explain in detail the history of the treaty process between the United States and the Menominee 

Tribe.” Menominee Appeal, 161 F.3d at 456. At each step, the Menominee courts did not stop 

their analysis at the edge of the treaty page; they considered and relied on the history surrounding 

the treaties. 

The Tribe does not ask this Court to “look behind” the 1855 Treaty or evaluate its 

legitimacy. Contra Menominee Appeal, 922 F. Supp. at 203. And it does not ask the Court to 

“rewrite” a treaty to add off-reservation rights. Contra Id. at 214-15. It asks the Court to review 

the treaty’s language, negotiations, and contextual history to enforce the 1855 Treaty as the Little 

Traverse Odawa “understood the words to mean in 1855.” Cougar Den, 139 S. Ct. at 1012 

(citing cases). 
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b. The Associations’ “plain-language” reading ignores the 1855 Treaty text.  

Courts have emphasized “the important lesson that ambiguities in treaties are often subtle 

and not obvious to modern readers.” Menominee Decision, 922 F. Supp. at 199 (citing cases, 

including United States v. Michigan, 471 F. Supp. 192 (W.D.Mich.1979)). But even if treaty-

interpretation law allowed evaluation of isolated clauses divorced from a treaty’s purpose and 

historical context, the 1855 Treaty’s text would not support the Associations’ reading. Reviewing 

the Treaty in its entirety, it cannot “unambiguously” foreclose the Tribe’s Reservation claim.  

c. The Associations delete words from the 1855 Treaty. 

Although the Associations try to rewrite the Treaty, a reasonable factfinder could 

conclude that the 1855 Treaty’s discussion of “reservations” and the “reserved tract,” its 

withdrawal “for the bands,” and its permissive allowance for post-allotment sales to non-Indians 

meant that the treaty created reservations for the bands and that negotiators had not yet decided 

what to do with potential surplus lands. Pluck, 640 F.3d at 676. 

i. “Reservations” and “tract reserved” 

Article 1 of the 1855 Treaty begins: 

The United States will withdraw from sale for the benefit of said Indians 
as hereinafter provided, all the unsold public lands within the State of 
Michigan embraced in the following descriptions to wit: 

PageID.6893. After describing tracts reserved from sale for enumerated bands, the Article shifts 

focus, stating that individual Indians “may make his own selection of any land within the tract 

reserved herein for the band to which he may belong[.]” PageID.6894 (emphasis added). It 

continues by describing the selection process and restrictions, and concludes with a savings 

clause that allows the United States to appropriate “any tract or tracts of land within the aforesaid 

reservations” for limited purposes. PageID.6895 (emphasis). An 1850 dictionary defined 
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“reservation” as, “In the United States, a tract of the public land reserved for some special use, as 

for schools, the use of Indians, &c.” TA.52, PageID.10790. But the Associations never address 

the 1855 Treaty’s internal references to ‘the tract reserved herein” or the aforesaid reservations.” 

See Br. PageID.9541-9544. 

ii. “For the band(s)” 

The Associations cut out operative treaty language to argue that the 1855 Treaty only 

created rights for individual Indians and did not reserve a larger tract for the Tribe. The United 

States agreed to withdraw land from sale “for the Beaver Island band,” and “for the Cross 

Village, Middle Village, L’Arbrechroche and Bear Creek bands, and such Bay du Noc and 

Beaver Island Indians as may prefer to live with them[.]” 1855 Treaty Art. 1 paras. third and 

fourth, JA5, PageID.6893. But the Associations’ extended block quote from Article 1 simply 

ellipses out each of these references. Br., PageID.9543.  

iii. “May” 

The Associations tell this Court that “the 1855 Treaty expressly stated that the unselected 

lands ‘shall’ . . . be ‘sold or disposed of by the United States as in the case of all other public 

lands.’ Br., PageID.9544 (emphasis removed); see also Id., PageID.9547 (same). But that’s not 

what the 1855 Treaty says. After outlining a detailed system of Indian selection and purchase, 

Article 1 details rules for unselected and unallotted lands, ending its prescription of four “shalls” 

with the permissive statement that remaining lands “may be sold or disposed of by the United 

States as in the case of all other public lands.” PageID.5895. Or it may not.  

This permisivity undercuts the Associations’ heavy reliance on the phrase’s use of the 

word “other.” Br., PageID.9544, 9547. The Associations do not explain how negotiators could 

have known whether there would be surplus land after Indian selections and purchases, let alone 
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known what option the United States would choose 10 years in the future. After-the-fact back-of-

the-napkin calculations cannot change this. Id., PageID.9548. The 1860 census was not in front 

of the 1855 Treaty negotiators, and even if negotiators knew ballpark populations to calculate the 

acreage needed for allotment, there was no way they could know how much land the Indians 

would purchase within the reservation after an allotment period. With these variables unknown, 

the negotiators gave the United States to option to sell lands to non-Indians after fulfillment of 

the treaty terms, but the United States did not have to (and didn’t) exercise that option.  

d. The Associations add words to the 1855 Treaty. 

Although the Associations try to rewrite the 1855 Treaty, a reasonable factfinder could 

conclude that a withdrawal that was not time-limited or temporary, that provisions for a 

continuing federal relationship in fact continued that relationship, and that allotments within the 

reservation enjoyed federal protection. Pluck, 640 F.3d at 676. 

i. “Temporary”  

Throughout their motion, the Associations emphasize a federal agreement to 

“temporarily withdraw” lands. Br., PageID.9538 (emphasis in original), PageID.9542-9544. But 

as they also explain, Article 1’s temporal limitations “plainly” applied to “the right of individual 

Indians to be granted or to purchase lands within he tracts withdrawn from public sale.” Br., 

PageID.9543. Article 1 does not time limit its paragraph third and fourth withdrawal of defined 

tracts for the bands, and the 1855 Treaty does not use the word “temporary” at all.  

ii. “State law” 

Similarly, no provision of the 1855 Treaty states that any tract withdrawn for a band or 

any individual selection will be subject to state law. Contra Br., PageID.9543. Rather, the Treaty 

provides that lands that “have not been appropriated or selected” within five years after the 
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Treaty’s execution, “shall remain the property of the United States,” without any indication that 

the United States submitted the lands to state jurisdiction. The Defendants offer no textual 

support for the proposition that the United States would silently subject pockets of the withdrawn 

tracts to state law but reserve other pockets for its own use.  

iii. “Termination” of federal relationship 

Neither did any 1855 Treaty language “unambiguously terminate[] the federal 

government’s obligations to the bands.” Br., PageID.9549 (emphasis in original). Far from it. 

Article 1 specifically contemplates a continuing federal relationship throughout the allotment and 

Indian purchase process, PageID.6894-6895 and after. PageID.6895 (affording the President 

discretion to withhold patents indefinitely). Article 2 promises ten years of annuity payments 

(paragraphs first and fifth) and blacksmith payments (paragraph third). PageID.6895-6896. 

Article 4 requires federal provision of an interpreter for at least five years, and indefinitely at the 

President’s discretion. PageID.6896. And Article 5 expressly contemplates potential “further 

negotiations with the United States[.]” Id. 

e. The parties genuinely dispute whether the text of the 1855 Treaty created 
the Reservation. 

Even a cursory review3 of the 1855 Treaty reveals facts that prevent summary judgment 

on the question of the 1855 Treaty’s “unambiguous” meaning: 

Table 1: Sample record facts contrary to Associations’ claim that “the unambiguous language 
of the 1855 Treaty” forecloses a Reservation. Br., PageID.9545, 9549-9552. 

1855 Treaty, JA.5, 
PageID.6893 

• “The United States will withdraw for the benefit of said 
Indians. . . .”  

                                                 
3 Tables throughout this memorandum offer a sampling of the factual disputes that must be 
resolved at trial. See Pluck, 640 F.3d at 676. This representative evidence is not exhaustive of the 
record facts.  
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Table 1: Sample record facts contrary to Associations’ claim that “the unambiguous language 
of the 1855 Treaty” forecloses a Reservation. Br., PageID.9545, 9549-9552. 

• “Third, For the Beaver Island band,” 
• “Fourth, for the Cross Village, Middle Village, 

L’Arbrechroche and Bear Creek bands, and such Bay du 
Noc and Beaver Island Indians as may prefer to live with 
them,” 

Id., PageID.6894 • “the tract reserved herein” 

Id., PageID.6895 • Describing Presidential discretion to withhold patents 
• Stating lands not selected or appropriated “may” be sold  
• Referencing “the aforesaid reservations” 

 

Summary judgment against the Tribe on a “plain language” theory cannot lie because the 1855 

Treaty “taken as a whole” has more than enough evidence to “lead a rational trier of fact to find 

for the non-moving party.” See Hughes, 878 F.3d at 187.  

2. The 1855 Treaty negotiators intended to create the Reservation. 

As this Court identified, the controlling test of Indian-reservation creation is whether the 

historical record demonstrates that “a particular tract of land has been set aside for a tribe’s use.” 

Order, PageID.1362. The record shows that the Tribe’s Reservation meets this test. 

a. The reservation-creation test is flexible. 

As early as 1896, the Supreme Court rejected a formulaic test of Indian-reservation 

creation. “It is not necessary to determine how the reservation of the particular tract subsequently 

known as the ‘Indian Reserve’ came to be made. It is clearly inferable from the evidence 

contained in the record that . . . [the Tribe was] in the actual occupation and use of this Indian 

reserve[.]” Spalding v. Chandler, 160 U.S. 394, 403 (1896). In 1902, it reiterated that “in order to 

create a reservation, it is not necessary that there should be a formal cession or a formal act 

setting apart a particular tract. It is enough that from what has been done there results a certain 
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defined tract appropriated to certain purposes.” Minnesota v. Hitchcock, 185 U.S. 373, 389 

(1902). For example, in Donnelly v. United States, “a tract of land that, being a part of the public 

domain, is lawfully set apart” from the public domain was “an Indian reservation” even though 

the United States did not create the reservation from the tribe’s aboriginal lands. 228 U.S. 243, 

269 (1913).  

b. Today’s “Indian Country” definition includes reservations and other 
land categories. 

Early cases required the Supreme Court to interpret the undefined statutory phrases 

“Indian country” and “dependent Indian communities.” Most concerned isolated off-reservation 

parcels. United States v. Sandoval, 231 U.S. 28, 46-47 (1913) (pueblos held communally in fee); 

United States v. Pelican, 232 U.S. 442, 449 (1914) (allotment held in trust); United States v. 

McGowan, 302 U.S. 535, 539 (1938) (“Indian colony”). These analyses considered whether the 

land “had been validly set apart for the use of the Indians as such, under the superintendence of 

the Government.” Alaska v. Native Village of Venetie Tribal Government, 522 U.S. 520, 529 

(1998) (citing Pelican, 232 at 449). In contrast, when the Supreme Court considered 

reservations, it held that “a tract of land that, being a part of the public domain, is lawfully set 

apart as an Indian reservation[,]” was Indian country. Donnelly, 228 U.S. at 269. 

In 1948, Congress defined “Indian country” to include: 

(a) all land within the limits of any Indian reservation under the jurisdiction of 
the United States Government, notwithstanding the issuance of any patent, and, 
including rights-of-way running through the reservation,  
(b) all dependent Indian communities within the borders of the United 
States whether within the original or subsequently acquired territory thereof, and 
whether within or without the limits of a state, and  
(c) all Indian allotments, the Indian titles to which have not been extinguished, 
including rights-of-way running through the same. 
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18 U.S.C. § 1151. This definition “generally applies to questions of civil jurisdiction.” Venetie, 

522 U.S. at 527. The 1855 Treaty Reservation is Indian country under 18 U.S.C. § 1151(a), not 

(b) or (c).  

c. The dependent-Indian-community test does not apply to treaty-created 
reservations. 

The Associations argue that “three elements” must all appear on the face of a treaty to 

create an Indian reservation. Br., PageID.9545. They cite United States v. John for their test of 

treaty reservation creation. Id. (discussing 437 U.S. 634 (1978)). But John’s review of what the 

principal test of “Indian country” was before Congress passed 18 U.S.C. §1151 and did not 

change the treaty-reservation test. 437 U.S. at 648-49. Modern-day courts still follow public land 

law’s flexible set-aside-for-a-particular-purpose test of reservation creation. E.g. Shoshone 

Bannock Tribes v. Reno, 56 F.3d 1476, 1479 (D.C. Cir. 1995) (“The United States creates 

reservations by withdrawing land from the public domain and reserving the land for a particular 

purpose, such as an Indian reservation[.]”). 

Pages of analysis of dependent-Indian-community cases cannot blur these lines, Br. 

PageID.9545-9552. None of the cases the Associations cite for their elemental test address 

treaty-created reservations. Most addressed off-reservation land. Venetie, 522 U.S. at 530-31 

(dependent Indian community); Citizens Against Casino Gambling in Erie Cty. v. Chaudhuri, 

802 F.3d 267 (2d Cir. 2015) (same); Buzzard v. Okla. Tax Comm., 992 F.2d 1073 (10th Cir. 

1993) (off-reservation restricted fee parcel); United States v. M.C., 311 F. Supp. 2d 1281, 1289 

(D.N.M. 2004) (dependent Indian community). This Venetie case line understandably applies 

strict requirements to find Indian Country outside of a reservation. But Venetie did not convert 

tests for off-reservation dependent Indian communities into the treaty-reservation-creation test or 

any test of whether Indian reservations are Indian Country under §1151(a). Rather, when the 
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Supreme Court noted that Congress had not altered its earlier cases, it only matched Donnelly to 

§1151(a)’s Indian reservations, not Sandoval’s rules for off-reservation Indian communities, 

Pelican’s rules for off-reservation allotments, or McGowan’s rules for off-reservation Indian 

colonies. Venetie, 522 U.S. at 528 n.3. 

Just one case that the Associations cite for of their three-element test concerned a 

reservation. Br., PageID.9547 (citing United States v. Myers, 206 F. 387 (8th Cir. 1913)). Myers 

considered an act that expressly diminished an Indian reservation but “reserved” sections within 

the acquired land for school purposes. 206 F. at 389. It emphasized since-rejected caselaw that 

Indian country “ceases to be Indian country” when a tribe loses aboriginal title, and that the 

cession-and-sum-certain language of the act “extinguish[ed] every vestige of Indian title[.]” Id. at 

390-92. Myers’s holding stands in direct conflict with the less-than-a-month-earlier Supreme 

Court decision that reservations can be created from the public domain. Donnelly, 228 U.S. at 

457-58. But its holding also did not rest on any decision concerning “Indian purposes,” a phrase 

that does not appear in the case. Contra Br. PageID.9547, 9549.  

But even if reservation-creation required satisfaction of the Associations’ proposed 

elemental test, the historical record4 shows that the 1855 Treaty meets that test.  

Table 2: Sample record facts contrary to Associations’ claim that the 1855 Treaty did not “set 
apart” lands for “Indian purposes” and “did not subject lands to ongoing federal 
superintendence.” Br., PageID.9650-9664. 

EO, 5.14.1855, JA.111, 
PageID.8325-8326 

• Ordering withdrawal of land “for Indian purposes” 

                                                 
4 Because the Court must evaluate the 1855 Treaty as The Little Traverse Odawa understood it, 
Mille Lacs, 526 U.S. at 202, what Walla Walla and Yakama negotiators agreed to in Washington 
or what Chickasaw negotiators agreed to in Oklahoma is immaterial. Contra Br., PageID.9545-
9547. 
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Table 2: Sample record facts contrary to Associations’ claim that the 1855 Treaty did not “set 
apart” lands for “Indian purposes” and “did not subject lands to ongoing federal 
superintendence.” Br., PageID.9650-9664. 

1855 Treaty, JA.5, 
PageID.6893 

• “The United States will withdraw for the benefit of said 
Indians. . . .”  

• “Third, For the Beaver Island band” 
• “Fourth, for the Cross Village, Middle Village, 

L’Arbrechroche and Bear Creek bands, and such Bay du 
Noc and Beaver Island Indians as may prefer to live with 
them” 

Id., PageID.6894 • Referencing “the tract reserved herein” 

Id., PageID.6894-6895 • Creating a complex federal system of land selection, 
certification, and entry for Indians and concluding that 
unselected and unappropriated lands “may” be sold or 
disposed of to non-Indians 

Id., PageID.6895 • Describing “the aforesaid reservations” 
• Describing Presidential discretion to withhold patents 
• Stating education funds will be expended at the direction 

of the President and the United States will manage the 
schools in consultation with the tribes 

• Promising interpreters at various locations for at least 5 
years and “as much longer as the President deems 
necessary.” 

• Establishing mechanism for future treaties  
 

d. Record facts demonstrate the 1855 Treaty negotiators’ intent to create 
the Reservation. 

The Associations cherry-pick statements from just one document in the 175,000 page 

record of this case to argue that evidence of the treaty negotiators’ intent is “so one-sided” that 

the court must declare even before trial that they did not intend to create a reservation. Pluck, 

640 F.3d at 676. History does not cleave so cleanly: 
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Table 3: Sample record facts contrary to the Associations’ claim that the negotiators intended 
the 1855 Treaty to create a temporary withdrawal for parcel-level selections, not a 
Reservation. Br., PageID.9542-9544, 9553-9555. 

Manypenny-McClelland, 
4.25.1855, JA.114, 
PageID.8346 

• Recommending that they be “concentrated upon suitable 
locations” like those who have had “fixed locations . . .’ 

Manypenny to Gilbert, 
5.11.1855, PageID.3983 

•  “[T]he whole subject of their alleged claims and 
unsettled business is now the under consideration of the 
department, as well as the propriety of at once locating 
them permanently upon reservations.” 

Tract Book, T38N, R6W, 
PageID.3822 

• Tract book representative of the Emmet and Charlevoix 
County withdrawals marked “This Twp reserved for 
Indian purposes by Order of the President May 14, 1855. 
See instructions to R&R [Register & Receiver] May 16, 
1855.” 

1855 Journal, JA.10, 
PageID.7135 

• Manypenny, “The Government is desirous to aid you in 
settling upon permanent homes.” 

Id., PageID.7142 • Gilbert, “We have looked over the maps since yesterday 
& have been compelled to change your locations in some 
respects; but this only changes the boundaries . . .” 

• Gilbert, “What the Government wants is for all Indians to 
share alike . . .” 

Id., PageID.7146 • Manypenny, “It is our design now to give in the language 
of the [1836] Treaty a ‘suitable home.’” 

Id., PageID.7156 • Manypenny, “This treaty is for the permanent benefit of 
you & your children & we have not talked of its 
provisions with a forked tongue.” 

Id., PageID.7159 • Shaw-a-nah, “We wish not only a rope to our lands – but 
a forked rope, which is attached to all our interests so that 
you [the Government] can hold on to it.” 

Valentine, TA.123, 
PageID.11070-11078 

• Excerpted linguistic analysis of the Little Traverse 
Odwa’s understanding of the treaty negotiations 
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Table 3: Sample record facts contrary to the Associations’ claim that the negotiators intended 
the 1855 Treaty to create a temporary withdrawal for parcel-level selections, not a 
Reservation. Br., PageID.9542-9544, 9553-9555. 

Id., PageID.11075 • “The importance of patents is clear, as they provide the 
legal means of protecting the Chippewas from ever being 
removed from their reservation.” 

• “Manypenny echoes this phrase, ‘strong papers,’ in 
responding to Jackson’s (Meuc-a-da-pe-nase) concern 
that the government may take back the land it is offering” 

Valentine Rebuttal, TA.152, 
PageID.11363-11369 

• Discussing translation of the word “reservation” 

St.Br.Ex.B, PageID.9710 • The Indians understood that they “will receive patents for 
[their] lands, which will be the establishment of 
permanent occupation of your Reservations, which you 
will never be ordered to leave.” 

Hoxie, TA.153, PageID.11382-
11387 

• Historical analysis of the 1855 Treaty considering 
contemporaneous federal understanding of public land 
law and Indian policy 

Manypenny-Hendricks, 
4.8.1856, TA.66, PageID.10836 

• Describing lands “set apart for Indian purposes” 

Smith-Dougherty Letter, 
2.8.1858, TA.74, PageID.10857 

• Concerning cancellation of non-Indian claims in “Ind. 
Reserve lands” 

1867 ARCOIA, JA.66, 
PageID.7725 

• “[R]eservations were set apart for the sole benefit of the 
Indians” 

Wilson-Taylor, 5.5.1868, 
TA.91, PageID.10903 

• Stating that certain tracts of land, “having been 
withdrawn and reserved” under the 1855 Treaty were not 
available for settlers 

Wilson-Gebhart, 3.29.1870, 
TA.92, PageID.10905 

• Denying entry to Non-Indians because the land was 
“reserved for the Indians” 

 

When Tribal negotiators sought “strong paper,” they sought the federal protection of trust 

patents, not unrestricted fee patents. Valentine Report, TA.123, PageID.11074-11076, 

St.Br.Ex.B, PageID.9710. A request for fee patents that could be taxed and tax-forfeited (a 
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concept they were not familiar with) would have been foreign, White, TA.53, PageID.10793; 

Lawson Depo., TA.131, PageID.11276, and counter to the “forked rope” request that the U.S. 

would hold the lands jointly with the Little Traverse Odawa. 1855 Journal, JA.10, PageID.7159.  

Table 4: Sample record facts contrary to Associations’ claim that Indian negotiators sought to 
hold land in the same manner as Non-Indians. Br. PageID.9553-9554. 

1855 Journal, JA.10, 
PageID.7144 

• Manypenny, “[A]ll should have permanent homes” 
secured by “good, strong papers” 

Valentine, TA.123, PageID. 
11074 

• Describing Ojibwe use of “permanent homes” and 
“strong papers” as terms “guaranteeing and safeguarding 
ownership[.]”  

Id., PageID.11075-11076 • Explaining “The Concept of Patent and Deed in the 
Ojibwe Language” and the importance of Commissioner 
Manypenny’s discussion of strong papers. 

Id., PageID.11077 • Explaining translational difficulties considering the “lack 
of direct equivalents in Ojibwe for almost every land 
term in the treaty[.]” 

Id., PageID.11078 • Describing the single Anishnabemowin word for both 
patents and trust certificates  

St.Br.Ex.B, PageID.9710 • The Indians understood that they “will receive patents for 
[their] lands, which will be the establishment of 
permanent occupation of your Reservations, which you 
will never be ordered to leave.” 

 

Table 5: Sample record facts contrary to Associations’ claim that Treaty Negotiators sought to 
pay property taxes. Br., PageID.9554-9556. 

White, TA.53, PageID.10793 • Stating that “no evidence has been found to show the 
later consequences of not paying such taxes, including 
the seizure and sale of land, occurred until well after the 
1855 Treaty. Thus, it is not clear that band members were 
aware of such a possibility” 

Lawson Depo., TA.131, 
PageID.11276 

• Stating that “[i]n the treaty negotiations he wasn’t really 
aware of what taxes might be.” 
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Table 5: Sample record facts contrary to Associations’ claim that Treaty Negotiators sought to 
pay property taxes. Br., PageID.9554-9556. 

1855 Journal, JA.10, 
PageID.7139-1740 

• Nahmewashkotay, a chief from Cross Village, explains 
that the Indians intend that “these lands may be exempt 
from taxes.”  

• Kenoshance, “we hope that we will not have to pay taxes 
on” parcels purchased before the treaty  

Id., PageID.7145 • Manypenny, “In connection with this subject arises the 
question of taxes & I am disposed to manage it for your 
benefit.” 

 

Federal negotiators sought to use a segregated reservation away from the influx of non-

Indian settlers as a tool for assimilation. But creation of that reservation did not end federal 

superintendence. 

Table 6: Sample record facts contrary to the Associations’ claim that treaty negotiators 
intended Indian and non-Indian settlement and that federal efforts at assimilation were 
inconsistent with reservation creation. Br., PageID.9555-9556, 9560. 

1852 ARCOIA, JA.43, 
PageID.7410 
 

• Commissioner of Indian Affairs Luke Lea recommended 
renegotiating and replacing all U.S. Indian treaties with a 
model treaty that would include “assimilation provisions” 
and “looking mainly to the concentration of the several 
tribes; to their permanent domiciliation within fixed and 
narrow limits; to the establishment of efficient laws for 
the protection of their persons and property and to a more 
judicious administration of the means provided for their 
support and improvement[.]” 

1853 ARCOIA, JA.46, 
PageID.7477-7478 
 

• Frustrated by the disparate conditions of the “more than 
sixty independent communities or bands” living “nearly 
every county” in Michigan, Indian Agent for Michigan, 
Henry C. Gilbert proposed concentrating the Michigan 
Indian bands within a limited number of locations — 
“three or four for the Ottawas and Chippewas.” He found 
the current “scattered” arrangement to be the “main 
obstacle in the way of their more rapid improvement.” 
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Table 6: Sample record facts contrary to the Associations’ claim that treaty negotiators 
intended Indian and non-Indian settlement and that federal efforts at assimilation were 
inconsistent with reservation creation. Br., PageID.9555-9556, 9560. 

Gilbert-Manypenny, 3.6.1854, 
JA.107, PageID.8286-8287 
 

• Michigan Indian Agent Gilbert proposed and 
arrangement where “[a]ll the land embraced within the 
tract set apart should be withdrawn from sale[.]” 

• “It is the only plan offering any reasonable ground of 
hope for improvement of this race in civilization They 
are now scattered throughout the whole central & 
northern portions of the lower peninsula of Michigan & 
cannot be effectively reached by teachers & missionaries 
unless they are colonized & have a permanent home with 
an interest in the soil.” 

McClelland-President, 
4.12.1855, JA.113, 
PageID.8343 

• Recommending setting aside lands to be to the “greatest 
possible extent separated from evil example annoyance 
of unprincipled whites who might be suposed [sic] to 
settle” near or among the Indians. 

Tract Book, T38N, R6W, 
PageID.3822 

• This Twp reserved for Indian purposes by Order of the 
President May 14, 1855. See instructions to R&R 
[Register & Receiver] May 16, 1855. 

1855 Treaty, JA.5, 
PageID.6895 

• Lands not selected or appropriated “may” be sold  

Id., PageID.6898 • Amendment limiting paragraph fourth’s withdrawal to 
land “lying north of the Pine River.” 

Gilbert-Manypenny, 
11.24.1855, JA.11, 
PageID.7163 

• Proposing treaty amendment to exclude the tract south of 
the Pine River as land was already “occupied by a colony 
of white citizens who have already bought all on the river 
& Lake shore & wish to extend their purchases back.” 

 

Table 7: Sample record facts contrary to Associations’ claim that the 1855 Treaty ended 
federal oversight and superintendence. Br., PageID.9533, 9548, 9549-9552. 

1877 ARCOIA, JA.73, 
PageID.7836  

• Stating that “the opening of their reservations to 
occupation and settlement by white men” was “a serious 
mistake” 
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Table 7: Sample record facts contrary to Associations’ claim that the 1855 Treaty ended 
federal oversight and superintendence. Br., PageID.9533, 9548, 9549-9552. 

Betts & Knox-Smith, 
6.21.1873, TA.110, 
PageID.11003 

• Determining that railroad rights do not attach to the lands 
because the lands have been “reserved for Indian 
purposes” 

Delano-DOI, 07.12.1873, 
TA.111, PageID.11014 

• Refusing to direct the lands to be restored under the 1872 
Act because it would be to “deprive the bona fide Indian 
claimants” of their rights to lands 

Drummond-R&R, 8.4.1873, 
TA.112, PageID.11022 

• Denying rights to non-Indian settler on reservations 
because the tract was “within the Indian Reservation 
under the Treaty of July 31, 1855” 

Lee-Smith, 10.16.1876, 
TA.113, PageID.11026 

• Proposing that no more patents should be issued to 
Indians as it results in Indians “being swindled by white 
men” 

Residents-SOI, 06.30.1877, 
JA.161, PageID.8728 

• Emmet County residents petitioning the federal 
government to stop asserting jurisdiction over Indian land 
issues. 

Lee-Smith, 1/13/1877, JA.160, 
PageID.8721 

• Urging “to remand the reservation to the exclusive use of 
the Indians who should not be deprived of it” 

Southard-Chandler, 4.9.1879, 
JA.164, PageID.8784 

• Complaining about federal officer Brook’s investigation 
into land frauds against Indians 

Atty. Gen.-SOI, 11.9.1887, 
TA.115, PageID.11036 

• Informing the Secretary that the US Attorney had been 
assigned to investigate “the matter of certain Indian 
lands” at Harbor Springs 

Obery-Bissell and Gorrill, 
11.26/1888, TA.116, 
PageID.11037 

• Confirming that steps had been taken “to secure to 
certain Indians their rights, relative to land in Emmet 
County, Michigan” and had turned over the matter to the 
United States Attorney 

 

Viewing the “record taken as a whole[,]” Hughes, 878 F.3d at 187, and considering the 

treaty’s terms “as the Indians themselves would have understood them[,]” Mille Lacs, 526 U.S. 

at 196, in the 1855 Treaty, the United States promised a reserved permanent home for the Little 
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Traverse Odawa in exchange for their releasing the United States from certain earlier treaty 

promises. 

B. The 1870s Acts did not diminish the Reservation. 

The Associations hold the burden of proof of their diminishment defense. See Solem v. 

Bartlett, 465 U.S. 463, 464 (1984) (party alleging diminishment did not “carry the burden” of 

defense). So positioned, on this motion they “must show that the record contains evidence 

satisfying the burden of persuasion and that the evidence [concerning diminishment] is so 

powerful that no reasonable jury would be free to disbelieve it.” Arnett, 281 F.3d at 561. 

Tellingly, the Associations’ historian agreed that “the 1870’s acts did not disestablish a Little 

Traverse Reservation[.]” Lawson Depo., TA.131, PageID.11275 (emphasis added). Yet the 

Associations tell this Court that “there is no room or doubt” that the 1870s Acts diminished the 

Reservation. Br., PageID.9566-9567. That conflict alone demonstrates the infirmity of seeking 

summary judgment on the diminishment question. But ample record evidence “presents a 

sufficient disagreement to require” fact-finding; it is not “so one-sided that one party must 

prevail as a matter of law.” Pluck, 640 F.3d at 676.  

1. The reservation-diminishment test is well established. 

“[I]t is settled law that some surplus land acts diminished reservations, and other surplus 

land acts did not.” Solem, 465 U.S. at 469 (citing cases). “The framework we employ to 

determine whether an Indian reservation has been diminished is well settled.” Nebraska v. 

Parker, 136 S. Ct. 1072, 1978 (citing Solem, 465 U.S. at 470-72). Courts apply the same Solem 

test to decide reservation-boundary “diminishment” (reduction) and “disestablishment” 

(elimination) questions. See Yankton Sioux Tribe v. Gaffey, 188 F.3d at 1017, 1022-23. The Tribe 

Case 1:15-cv-00850-PLM-PJG   ECF No. 612 filed 04/29/19   PageID.11905   Page 33 of 65



24 

refers to diminishment here because courts use the term “diminishment” more frequently and it 

necessarily encompasses disestablishment. 

The diminishment analysis begins from “the presumption that Congress did not intend to 

diminish” a reservation, and throughout the analysis, diminishment cannot “be lightly inferred.” 

Solem, 465 U.S. at 470, 481; see also Mattz v. Arnett, 412 U.S. 481, 504 (1973). “The first and 

governing principle is that only Congress can divest a reservation of its land and diminish its 

boundaries.” Solem, 465 U.S. at 470; see also Parker, 136 S. Ct. at 1082 (“Only Congress has 

the power to diminish a reservation.”) (citing DeCoteau v. Dist. Cty. Court for Tenth Judicial 

Dist., 420 U.S. 425, 449 (1975)). Congressional intent to diminish a reservation must be “clear 

and plain[.]” South Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 343; see also Parker, 136 S. 

Ct. at 1979 (describing the need for “unequivocal evidence” of diminishment) (quotation 

omitted). 

Because diminishment requires specific and unambiguous evidence of congressional 

intent, overarching federal policies of allotment or assimilation do not themselves diminish a 

reservation. Litigants long ago asked the Supreme Court to hold that allotting reservation lands 

“necessarily had the effect to revoke the reservation.” Celestine, 215 U.S. at 287. It refused. Id. 

More recently, the Supreme Court rejected the argument that “even though the reservation was 

not dissolved completely by the Act permitting non-Indian settlers to come upon it, its limits 

would be diminished by the actual purchase of land within it by non-Indians because land owned 

in fee by non-Indians cannot be said to be reserved for Indians.” Seymour v. Sup’t of Wash. State 

Penn., 368 U.S. 351, 357-58 (1962); see also, e.g., Mattz, 412 U.S. at 497 (under Solem, 

allotment can be “completely consistent with continued reservation status.”); Solem, 465 U.S. at 

468-69 (“[T]he Congresses that passed the surplus land acts anticipated the imminent demise” of 
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the reservation system, but “we have never been willing to extrapolate from this expectation a 

specific congressional purpose of diminishing reservations with the passage of every surplus land 

acts.”). A single paragraph from another circuit does not change this controlling law. Contra Br., 

PageID.9562 (quoting Wisconsin v. Stockbridge-Munsee Community, 554 F.3d 657, 664-65 (7th 

Cir. 2009)). But Stockbridge, too, refused to “extrapolate a clear intent to diminish a reservation” 

from “generic” turn-of the assumptions that reservations would fade away or that allotment 

would hasten that change. 554 F.3d at 662.  

Whether Congress diminished a reservation “depends on the language of the act and the 

circumstances underlying its passage.” Solem, 465 U.S. at 469. The Supreme Court has 

“established a fairly clean analytical structure for distinguishing those surplus land acts that 

diminished reservations from those acts that simply offered non-Indians the opportunity to 

purchase land within established reservation boundaries.” Solem, 465 U.S. at 470. Courts begin 

with statutory text because “‘[t]he most probative evidence of diminishment is, of course, the 

statutory language used to open the Indian lands.’” Parker, 136 S. Ct. at 1079 (quotation 

omitted). Second, courts “examine all the circumstances surrounding the opening of a 

reservation.” Id. (quotation omitted). Finally, “[t]o a lesser extent, we have also looked to events 

that occurred after the passage of a surplus land act to decipher Congress's intentions.” Solem, 

465 U.S. at 471. 

2. The 1870s Acts’ text does not unequivocally evince diminishment. 

The “first and most important step” of the diminishment test considers the text that 

Congress used in its opening act. Parker, 136 S. Ct. 1072, 1080 (2016); see also Hagen, 510 

U.S. at 411 (“The most probative evidence of diminishment is, of course, the statutory language 

used to open the Indian lands.”). An act that abrogates a tribal right and provides a fixed payment 

in exchange for that abrogation (termed “‘cession’ and ‘sum certain’ language”) has “hallmark” 
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language that is “precisely suited” to reservation diminishment. Yankton, 522 U.S. at 330 (1998) 

(citing DeCoteau, 420 U.S. at 445). Indeed, where an act couples language of cession with sum-

certain payment, a “nearly conclusive,” or “almost insurmountable,” presumption of 

diminishment arises. Id. (quoting Solem, 465 U.S. at 470). Less often, “a statutory provision 

restoring portions of a reservation to ‘the public domain’” can indicate diminishment. Id. at 412–

413. But unlike the hallmark cession-plus-sum-certain diminishment language, references to the 

“public domain” without more “are hardly dispositive.” Solem, 465 U.S. at 475 (finding no 

diminishment despite “references to the opened areas as being in ‘the public domain[.]’”). The 

1870s Acts do not include cession, sum certain, or public domain language, and do not evince 

“clear and plain” intent to diminish the Reservation. Yankton, 522 U.S. at 343.  

a. The 1870s Acts do not include hallmark “cession” or “sum certain” 
language. 

Cession-plus-sum-certain language makes “‘explicit reference to cession or other 

language evidencing the present and total surrender of all tribal interests’ or ‘an unconditional 

commitment from Congress to compensate the Indian tribe for its opened land.’” Parker, 136 S. 

Ct. at 1079 (quoting Solem, 465 U.S. at 470). For example, congressional adoption of a tribe’s 

agreement to “cede, sell, relinquish, and convey to the United States” unallotted reservation 

lands in return for the United States’ payment of $600,000 diminished a reservation. Yankton, 

522 U.S. at 344; see also Rosebud Sioux Tribe v. Kneip, 430 U.S. 584, 597 (1977) (act stating 

that “said Indians . . . for the consideration hereinafter named, do hereby cede, surrender, grant, 

and convey to the United States all their claim, right, title, and interest’ in the unallotted lands in 

Gregory County” diminished reservation). 

In contrast, “Acts declaring surplus land subject to settlement, entry, and purchase, 

without more, did not evince congressional intent to diminish the reservations.” Yankton, 522 
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U.S. at 345 (citation and quotation omitted). For example, an act that opened unallotted lands to 

“settlement and entry under the homestead laws” and directed deposit of the proceeds of any 

potential sales did not diminish a reservation. Seymour, 368 U.S. at 355-56. Similarly, “‘‘An act 

to provide for the disposition and sale of lands known as the Klamath River Indian Reservation’” 

that declared the reservation “‘subject to settlement, entry, and purchase under the laws of the 

United States granting homestead rights and authorizing the sale of mineral, stone, and timber 

lands’” and dedicated proceeds from these sales to an educational fund did not diminish the 

reservation. Mattz, 412 U.S. at 494-96 (quoting 27 Stat. 52 (1892)). When Congress directed the 

Secretary of the Interior “to sell and dispose of all that portion of the Cheyenne River and 

Standing Rock Indian reservations” and deposit “the proceeds arising from the sale and 

disposition for the lands aforesaid” in accounts for the tribes, that opening act did not diminish 

the reservations. Solem, 465 U.S. at 472-73, 476. And the Omaha reservation was not diminished 

where an Act “empowered the Secretary of the Interior ‘to cause to be surveyed, if necessary, 

and sold[,]’” land within its reservation, and the land was “open[e]d for settlement” but “rather 

than the Tribe’s receiving a fixed sum for all of the disputed lands, the Tribe’s profits were 

entirely dependent upon how many nonmembers purchased the appraised tracts of land.” Parker, 

136 S. Ct. at 1077, 1079. 

None of the 1870s Acts include cession language “evidencing the present and total 

surrender of all tribal interests” or sum-certain language of “an unconditional commitment from 

Congress to compensate the Indian tribe for its opened land.” See id. at 1079 (quotation omitted). 

Indeed, the 1870s Acts do not include any language of surrender—partial or otherwise—and do 

not afford the Tribe a single cent that would compensate the Tribe for a surrendered right. See 17 

Stat. 381 (June 10, 1872) (“1872 Act”), JA.79, PageID.7871; 18 Stat. 516 (March 3, 1875) (“1875 

Act”), JA.85, PageID.7888; 19 Stats. 55 (May 23, 1876) (“1876 Act”), JA.86, PageID.7890. The 
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Associations concede as much. Br. PageID.9559. Without “‘hallmark language’ recognized 

under Solem’s framework” in any of the 1870s Acts, instead of acknowledging the genuine 

dispute of material facts that this absence evinces, the Associations fault the well-established 

Solem test. Id. But a reasonable factfinder could conclude that Congress did not include hallmark 

cession-plus-sum-certain diminishment language because it did not intend to diminish the 

reservation. Pluck, 640 F.3d at 676. 

b. The 1870s Acts did not diminish the Tribe’s Reservation by restoring it to 
the public domain. 

Without hallmark language to lean on, the Associations try to satisfy Solem’s first prong 

by arguing that the 1870s acts restored Reservation lands to the public domain. Br., 

PageID.9561-9567. That proposal overreads both controlling law and the 1870s Acts themselves. 

i. Restoration to the public domain can be consistent with reservation 
status. 

Unlike cession-plus-sum-certain language, the phrase “public domain” can appear in an 

opening statute without diminishing a reservation. For example, in Confederated Tribes of 

Chehalis Indian Reservation v. Washington, the Ninth Circuit considered an executive order that, 

“It is hereby ordered that the following tract of country in Washington Territory, reserved for the 

use and occupation of the Chehalis Indians, by order of the Secretary of the Interior, dated July 8, 

1864, be, and the same is hereby, restored to the public domain[.]” 96 F.3d 334, 344 (9th Cir. 

1996). Despite the operative “public domain” language, the historical record showed that “[t]he 

restoration of lands to the public domain was merely an expedient means of granting them 

allotments in the form of homesteads.” Id. at 345. Against this backdrop, the “returned to public 

domain” language did not meet the “substantial and compelling evidence” threshold for 

diminishment. Id.; see also Solem, 465 U.S. at 475 (isolated “public domain” language is “hardly 
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dispositive”); c.f. Hagen, 510 U.S. at 420 (finding diminishment in operative “public domain” 

language coupled with substantial contemporaneous evidence evidenced diminishment).  

ii. The 1870s Acts did not return the Tribe’s Reservation to the public 
domain. 

Throughout their diminishment analysis, the Associations conflate restoration to market 

(the language of the 1870s acts) with restoration to the public domain. Br., PageID.9556, 9558 

n.11, 9559-9962, 9567-68, 9574. They tell this Court that the 1870s acts used “the same 

operative language” as Hagen’s “restored to the public domain[,]” and that “language concerning 

the ‘restoration of lands to the public domain’ is present in the 1870s acts.” Id., PageID.9558 

n.11, 9559. Flatly, it is not. The phrase “public domain” does not appear even once in any of the 

acts. 1872 Act, PageID.7871; 1875 Act, PageID.7888, 1876 Act, PageID.7890.  

Nor are the two terms synonymous. All land that is in the public domain is on the market. 

See Barker, 181 U.S. at 490 (“The words ‘public lands' are habitually used in our legislation to 

describe such as are subject to sale or other disposal under general laws.”) (quotation omitted). 

But not all lands on the market are in the public domain. In particular, land that is open to entry 

under some (e.g. homesteading and settlement laws) but not all (e.g. railroad grants) of the 

general land laws is not on the public domain. See id.  

That was the case on the Reservation under the 1870s Acts, as Secretary of Interior Teller 

agreed with General Land Office Commissioner McFarland in 1883. In a public lands decision, 

Secretary Teller affirmed Commissioner McFarland’s refusal to allow entry onto the Reservation 

with Valentine scrip, certificates used to acquire public land without homesteading. Pub. Land. 

Op., 10.8.1883, TA.118, PageID.11043-11044. He reasoned,  

under the act of 1875 the lands then remaining could no longer be disposed of 
under the general laws relating to the disposition of the public lands. Their 
disposition under that act and under the act of 1876 was limited to homestead 
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entry and to sale as therein provided. Under existing legislation these lands can be 
disposed of in no other way.” 
 

Id. (emphasis added). Limited to homestead and prescribed-purchase entry, the Reservation lands 

could not be disposed of under the general land laws; they were not in the public domain. See 

also Rosebud, 430 U.S. at 601 nn. 23, 24 (noting that even if an opening act diminished the 

reservation, general land laws like school grants still might not apply to the diminished tract and 

the land would not be part of the public domain); Pittsburg & Midway Coal Min. Co. v. Yazzie, 

909 F.2d 1387, 1398 (10th Cir. 1990) (distinguishing between “‘opened for settlement’ 

language” and “‘restore to the public domain’ language.”). Irvine v. Marshall’s decision is not 

contrary. Br., PageID.9654 (citing 61 U.S. 558 (1857)). It only held that public land is the 

“exclusive property” of the United States to the exclusion of the states. Irvine, 61 U.S. at 561-62.  

The distinction reflects the strength of the presumption against diminishment. See Solem, 

465 U.S. at 481. For example, on the same day that Congress passed the 1872 Act at issue here, 

it authorized the Secretary of the Interior to “cause to be surveyed, if necessary, a portion of the[ 

Omaha] reservation in the State of Nebraska, not exceeding fifty thousand acres, to be taken 

from the western part thereof, and to be separated from the remaining portion of said reservation 

. . . .” Act of June 10, 1872 (1872 Omaha Act), ch. 436, § 1, 17 Stat. 391. Under the Omaha Act, 

a non-Indian could enter the “said lands so separated[.]” Id. Yet, a unanimous court held that the 

Omaha reservation remains undiminished today. Parker, 136 S. Ct. 1072 

The Associations insist that lands restored to market under the Act “shall be subject to 

the general laws governing the disposition of public land of the United States[.]” Br., 

PageID.9564 (emphasis and alteration in original). But Congress didn’t stop at the period. The 

Associations do not tell this Court that the statutory sentence continues: “Provided, That none of 

the lands herein mentioned shall be subject to or taken under any grant of lands for public works 
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or improvements, or by any railroad company.” 1872 Act § 5, PageID.7871 (emphasis in 

original). The law the Associations ellipse is precisely the sort of exception that keeps land out of 

the unrestricted public domain and makes cases like Pittsburg & Midway Coal inapplicable here. 

909 F.2d at 1419 (evaluating the “phrase ‘restore to the public domain’”); see also Barker, 181 

U.S. at 490; Pub.Land.Op., 10.8.1883, TA.118, PageID.11043-11044. The 1875 and 1876 Acts 

similarly restricted entry onto reservation lands. 1875 Act 1, PageID.7888 (restricting sale of 

land “valuable mainly for pine timber” and setting minimum sale prices); 1876 Act, 

PageID.7890 (restricting sale of land “valuable mainly for pine timber” and allowing entry into 

remaining lands only “under the homestead laws.”). None of the 1870s Acts restored the 

Reservation to the public domain: 

Table 8: Sample record Solem-first-step facts contrary to the Associations’ claim that the 
1870s acts restored unselected lands to the public domain. Br., PageID.9560-9565. 

1872 Act, JA.79, PageID.7871 • Not including “public domain” in the Act 
• Restricting land acquisition to Indians only for 6 months  
• Including provisions for Indian children 
• Restricting non-Indian acquisition to settlement laws 
• Stating “[n]one of the lands herein mentioned shall be 

subject to or taken under any grant of lands for public 
works or improvements, or by any railroad company.”  

1875 Act, JA.85, PageID.7888 • Not including “public domain” in the Act 
• Restricting homesteading to lands “not valuable mainly 

for pine timber” 
• Stating “lands subject to entry under homestead laws” 
• Stating that after one year, land “shall be offered for sale 

at a price not less than two dollars and fifty cents per 
acre[,]” twice the going rate under the Land Act of 1820 

Case 1:15-cv-00850-PLM-PJG   ECF No. 612 filed 04/29/19   PageID.11913   Page 41 of 65



32 

Table 8: Sample record Solem-first-step facts contrary to the Associations’ claim that the 
1870s acts restored unselected lands to the public domain. Br., PageID.9560-9565. 

1876 Act, JA.86, PageID.7890 • Not including “public domain” in the Act 
• Restricting homesteading to lands “not valuable mainly 

for pine timber” 
• Stating the “Remainder of lands not disposed of . . . shall 

be subject to entry under homestead laws.” 

Pub. Land. Op., 10.8.1883, 
TA.118, PageID.11043-11044 

• “NOT SUBJECT TO ENTRY WITH VALENTINE 
SCRIP” 

Pub. Land. Op., 2.26.1887, 
TA.119, PageID.11045-11048 

• Cancelling “RAILROAD GRANT—INDIAN 
RESERVATION” 

 

The Associations may not rewrite the Acts. But their inclination to try demonstrates that 

their diminishment defense is ill-suited for summary judgment. In the 1870s, “Congress was 

fully aware of the means by which termination could be effected,” Mattz, 412 U.S. at 504, but 

did not apply that language to the Tribe’s Reservation. This record is far from “so powerful that 

no reasonable [factfinder] would be free to disbelieve” that when Congress chose not to use 

language of diminishment, it did not in fact diminish the Reservation. Arnett, 281 F.3d at 561.  

c. Searching for “non-diminishment” language reverses the diminishment 
test. 

Without hallmark or other language of diminishment, the Associations suppose that 

because the 1870s Acts did not include features present in (but not required of) other non-

diminishing acts, the 1870s Acts must be diminishment acts. Br. PageID.9566-9567. That logic 

is precisely backward. See Solem, 465 U.S. at 481 (applying “the presumption that Congress did 

not intend to diminish”). For example, the Associations argue that because the Acts did not 

pledge to give land-sale proceeds to the Little Traverse Odawa, “there is no room for doubt” that 

Congress diminished the Reservation. Br., PageID.9566-9567. The Supreme Court disagreed 
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over a century ago. Hitchcock, 185 U.S. at 402 (finding no diminishment where “[n]o provision 

is made for compensating the Indians for lands which would be lost if the right of the state was 

sustained[.]”). 

d. The 1870s Acts expressly recognize the continuing Reservation.  

The Associations insist that the 1870s Acts included “no references indicating” and “no 

indication of” continued reservation status, distinguishing Seymour on this basis. Br., 

PageID.9566 (citing 368 U.S. at 355). But the first clause of the 1872 Act states: 

That all the lands remaining undisposed of in the reservation made for the Ottawa 
and Chippewa Indians of Michigan by the treaty of July thirty-first, eighteen 
hundred and fifty-five, shall be restored to market by proper notice, under the 
direction of the Secretary of the Interior, as hereinafter provided. 

PageID.7871.  

If there were any doubt about continued Reservation status after the 1872 Act, its 1875 

amendment should have cleared that confusion. See Hagen, 510 U.S. at 415 (reading series of 

acts together to determine diminishment intent). Without making any changes to the 1872 

statement that the act concerned lands “in the reservation made for the Ottawa and Chippewa 

Indians of Michigan by” the 1855 Treaty, the 1875 Act stated Congress’s continuing 

understanding that it was opening “land reserved for Indian purposes under the treaty with the 

Ottawa and Chippewa Indians of Michigan of July thirty-first, eighteen hundred and fifty-five[.]” 

1875 Act, PageID.7888. The brief 1876 amendments to the 1875 Act similarly did not question 

that in 1872 and 1875, Congress spoke in the present tense and called the area a treaty-created 

Indian reservation.  

The Associations do not explain how Congress’s repeated reference to the 1855 Treaty 

Reservation in the present tense and its provision for continued federal superintendence—

including making selections on behalf of minor Indians—is any different from Seymour where, 
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“[t]he act did no more than open the way for non-Indian settlers to own land on the reservation in 

a manner which the Federal government, acting as guardian and trustee for the Indians, regarded 

as beneficial to the development of its wards.” 368 U.S. at 356. As in Seymour, the full text of 

the 1870s Acts confirms that they opened—but did not diminish—the Reservation.  

3. The circumstances surrounding the 1870s Acts do not unequivocally 
evince diminishment. 

The Supreme Court has been “willing to infer” congressional intent to diminish, 

“notwithstanding the presence of statutory language that would otherwise suggest reservation 

boundaries remained unchanged” only where 

events surrounding the passage of a surplus land act—particularly the manner in 
which the transaction was negotiated with the tribes involved and the tenor of 
legislative reports presented to Congress—unequivocally reveal a widely-held, 
contemporaneous understanding that the affected reservation would shrink as a 
result of the proposed legislation[.] 

Solem, 465 U.S. at 471. For example, Hagen found diminishment in public-domain language of a 

series of 1902, 1903, and 1905 acts plus contemporaneous evidence of diminishment. 510 U.S. at 

420. When federal negotiators met tribal leaders in 1903, he explained that “congress has 

provided legislation which will pull up the nails which holds down that [reservation boundary] 

line and after next year there will be no outside boundary line to this reservation.” Id. at 417. The 

legislative record demonstrated that Congress repeatedly referred to reservation’s restoration to 

the “public domain.” Id. at 418-19. And the presidential proclamation opening the lands similarly 

stated that the 1902, 1903, and 1905 acts each restored the land to the public domain. Id. at 419-

20. Under these circumstances, “the textual and contemporaneous evidence of diminishment is 

clear[.]” Id. at 420. 

Similarly, the 1904 act at issue in Rosebud presented hallmark “cession” language 

without a “sum certain” payment. 430 U.S. at 596. The Court reviewed history of the tribe’s 
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earlier agreement to cession plus sum certain, express reference to that agreement in floor 

debates, and a House Report that stated that the bill’s purposes included the tribe’s “cession to 

the United States of the unallotted portion of their lands[,]” which would leave the tribe’s other 

lands “compact and in a square tract and a reservation[,]” and a presidential proclamation that 

state that the tribe “ceded, conveyed, transferred, relinquished, and surrendered [the lands], 

forever and absolutely, without any reservation whatsoever, expressed or implied[.]” Id. at 591-

97, 603 (internal citation omitted). “[A]n examination of the process leading up to the enactment 

of the 1904 Act, as well as the language and legislative history” led the Court to the “firm 

conclusion” that congress intended to diminish the reservation. Id. at 603.  

Unlike Hagen or Rosebud, the Associations fall well short of demonstrating “a widely-

held, a contemporaneous understanding” that would support a diminishment holding. DeCoteau, 

420 U.S. at 471 

a. The Associations offer no evidence of a widely held contemporaneous 
diminishment understanding. 

In 1903, the Supreme Court first recognized that Congress can unilaterally abrogate a 

treaty. Lone Wolf v. Hitchcock, 187 U.S. 553, 567 (1903). After that decision, “Congress 

authorized the Secretary of the Interior to proceed unilaterally” under diminishment acts that no 

longer depended on tribal approval. Hagen, 510 U.S. at 416; see also Rosebud, 430 U.S. at 598 

n.19 (in a 1904 Act, “Congress was explicitly aware that it was acting pursuant to the holding in 

Lone Wolf[.]”) (citation omitted). But before Lone Wolf, Congress negotiated for tribal 

agreement to surrender their reservations. Pittsburg & Midway, 909 F.2d at 1404 (citing an 1880 

Public Land Commission report). For example, 1872 and 1882 acts concerning the Omaha 

reservation each directed the Secretary of Interior to act “with the consent and concurrence of the 

Omaha tribe of Indians, expressed in open council[.]” Act of Aug. 7, 1882, 22 Stat. 341; Act of 
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June 10, 1872, 17 Stat. 391; see also DeCoteau v. Dist. Cty. Ct., 420 U.S. 425 (1975) (evaluating 

an 1891 act that ratified an 1889 agreement); Rosebud, 430 U.S. 584 (evaluating a 1904 Act that 

ratified a 1903 agreement).  

Against this backdrop, “[h]istorical evidence of how pre-Lone Wolf sales of lands were 

negotiated has been deemed compelling, whereas historical evidence of negotiations post-Lone 

Wolf might be less so.” Parker, 136 S. Ct. at 1081, n.1 (citing cases). The pre-Lone Wolf 1870s 

Acts, though, offer no record of negotiation. If they had meant to change the Reservation’s 

boundaries, the congressional bodies that legislated in 1872, 1875, and 1876 would have 

expected to negotiate for the Little Traverse Odawa’s consent. C.f. 1872 Omaha Act, 17 Stat. 

391. Instead, Congress acted unilaterally as the Tribe’s steward to implement unfulfilled 

provisions of the 1855 Treaty that did not bear on the extant Reservation boundary. 1872 Act, 

JA.79, PageID.7871; 1875 Act, JA.85, PageID.7888; Supra §§ III(B)(3)(b) and III(B)(3)(c). 

Viewed in historical context, the 1870s Acts did not unilaterally diminish the reservation because 

Congress did not even know it could. A reasonable factfinder could conclude that Congress acted 

within what it knew to be its competence, enacting remedial legislation implementing agreed-

upon treaty terms without abrogating the 1855 Treaty’s Reservation promise. Pluck, 640 F.3d at 

676. 

b. The legislative history of the 1870s Acts does not unequivocally evince 
diminishment. 

The legislative record confirms that Congress acted to protect the Tribe’s Reservation. 

For example, an early version of the bill that would become the 1872 Act included the language 

that would become Section 4’s requirement specifically directing federal officials to issue patents 

for all selections already made under the 1855 Treaty. See Cong. Globe, 42d Sess. 4405 (1872), 

TA.134, PageID.11286. During floor debate, Senator Edmunds blocked unanimous consent to a 
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proposed deletion of the Section 4 Indian-patent requirement. Id. He expressed alarm that if 

Congress restored the lands to market without exception, “these Indians are to be ousted from 

selections” and their “lands to be turned into market to be taken by some railroad company or 

somebody else for their uses.” Id.  

When Michigan Senator Ferry tried to reassure Senator Edmunds that “the grant of land 

to Michigan for a railroad was one year subsequent to this reservation,” and the railroad grant 

“shall not apply to any Indian reserved lands[,]” the debate took a different turn. Id. (emphasis 

added). Senator Pomeroy highlighted the addition of a provision, not in the original bill, “that 

nothing herein shall affect the rights of the State of Michigan to any land heretofore granted to 

the State.” Id. Senator Ferry defended by repeating that the railroad grant “shall not apply to any 

reserved Indian lands, so it cannot apply to these lands.” Id. (emphasis added). But Senator 

Edmunds held firm, noting that if the land is “made subject to the public-land laws of the United 

States, they become by force of this act, no matter whether the previous treaty had reserved them 

or not, subject to the right which may accrue to the railroad companies . . . .” Id. Later that day, 

the Senate struck the savings clause for “rights of the State of Michigan” and instead inserted 

“That none of the lands herein mentioned shall be subject to or taken under any grant of lands for 

public works or improvements or by any railroad company.” Id. PageID.11287. The inserted 

text—added as a direct response to congressional concerns about the bill’s effect on the 

Reservation—is the final clause of the enacted 1872 Act. 1872 Act § 5, PageID.7871.  

The later acts reflected similar congressional judgments. In legislation that would become 

the 1875 Act, Congress specifically rejected a proposal to “restore to market” all the undisposed 

lands, including the Tribe’s Reservation. 3 Cong. Rec. 229 (1874), TA.135, PageID.11289 

Although it left the unrestricted “restore to market” language in place for certain sections in the 
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Upper Peninsula, 1875 Act, § 2, an amendment to Section 1 placed conditions and limitations on 

that operative phrase when it “str[uc]k out the words ‘restore to market,’ and insert[ed] the words 

‘offer for sale at a price not less than $2.50 per acre.” Id. The House reading confirmed that in 

1874, Congress still knew the area to be “lands reserved for Indian purposes under the” 1855 

Treaty. Id. The bill that would become the 1876 Act upon unanimous consent, “simply provides” 

that lands “which are in an Indian reservation,” would be “open for homestead settlement, and 

that settlers may go upon it under the homestead law and make actual settlement upon it under 

that law, instead of putting it into the market.” Cong. Rec. 5.17.1876, TA.136, PageID.11290. 

Throughout its consideration of the Acts, Congress acknowledged the continuing 

Reservation but did not take any steps to affect that Reservation boundary. Contra Stockbridge, 

554 F.3d at 664-65 (holding that an act that codified the tribe’s “proposed plan” to resolve 

decades of internal conflict and see-sawing federal response to that conflict diminished a 

reservation under Solem’s second prong because the tribe’s proposal and the bill that tracked it 

included “unequivocal” language that reflected all parties’ understanding that “the allotment 

process would end the 1856 treaty and the reservation it created.”). It never spoke of cession, 

sum-certain, or placing the lands on the public domain. Indeed, it consistently opted for limited 

terms of entry instead of free-for-all restoration. “When both an act and its legislative history fail 

to provide substantial and compelling evidence of a congressional intention to diminish Indian 

lands, we are bound by our traditional solicitude for the Indian tribes to rule that diminishment 

did not take place and that the old reservation boundaries survived the opening.” Solem, 465 U.S. 

at 472 (citing Mattz, 412 U.S. at 505 and Seymour, 368 U.S. 351). So it is here.  
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c. Contemporaneous evidence confirms that Congress did not intend to 
diminish the Reservation. 

Despite their heavy Hagen reliance, the Associations do not offer any of the 

contemporaneous evidence of diminishment that buttressed the Hagen, Rosebud, and 

Stockbridge holdings. In a brief three-paragraph section, they repeat their mistaken “public 

domain” conclusion, but only offer a single citation to the legislative record. Br., PageID.9567-

9568 (citing S. Res. 42nd Cong. Doc. No. 50 (1871)). That one-page resolution of the Michigan 

Legislature urges Congress to issue overdue patents and expresses dismay that the 1855 Treaty 

had “kept out of market” unpatented lands, but said nothing about diminishment or the public 

domain. JA.145, PageID.8636. The 1870s Acts did not just appear from thin air.  

i. The 1872 Act 

Competing pressures led to the 1872 Act. By the late 1860s, settlers had reached Little 

Traverse Bay, and non-Indian interests lobbied to open what they recognized was a closed Indian 

reservation. E.g., JA.65, PageID.7720 (“Indian reserved lands”); Ferry-Browning, 6.5.1868, 

JA.134, PageID.8528 (“certain Indian reservations”); GR Daily Eagle, 7.14.1868. TA.99, 

PageID.10932 (“The Indian Reservations”); 42d. Cong. S. Misc. Doc. 50, JA.145, PageID.8636 

(“Indian Reservations”). 

Representative Ferry’s proposal sought to open the reservations to sale at $2.50/acre with 

half of the proceeds being paid over to Indians to settle their “rights and interests” in the 

“reservations.” GR Daily Eagle, 7.14.1868. TA.99, PageID.10932-10933 (describing the 1855 

Treaty lands as “reservations” five times in the editorial section of the article). Sum-certain 

proposals to buy out the Indians’ right to the lands in their reservations continued but did not 

advance. JA.136, PageID.8553; JA137, PageID.8565; GT Herald, 4.1.1869, TA.100, 
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PageID.10937-10938 (recommending to “[p]ay the Indians liberally for any claim they may have 

upon the reservations. . . Then bring the lands into market at once.). 

Other Michigan Representatives and Senators, too, wrote to the Secretary of the Interior 

“concerning Indian Reserved lands in Michigan.” Ferry-Browning, 6.5.1868, JA.134, 

PageID.8527. A resolution of the Michigan legislature “relative to Indian Reservations in that 

State” expressed concern that Indians had been “deprived of their rights” under the Treaty. 42d. 

Cong. S. Misc. Doc. 50, JA.145, PageID.8636. And in Emmet and Charlevoix County, some 

advocated that the “Government deal with the Indians with the most sacred regards to their 

rights” and finish “settling twelve hundred Indians on [the] reservation” but to stop withholding 

the “Reservation” lands from sale. Charlevoix Sentinel, 7.17.1869, TA.101, PageID.10945. 

At the same time, the United States had failed to implement the Indian-selection-and-

purchase provisions of the 1855 Treaty. Taylor-Browning, 1.27.1869, JA.135, PageID.8539. Still 

band leaders persistently asked for their treaty rights including land allotments for their children. 

In 1869, Commissioner Taylor responded to this pressure — not by resolving the discrepancies 

in implementation — but by recommending additional legislation. Id.; see also Parker-Long, 

7.30.1869, TA.103, PageID.10952 (describing the failures to get the right selection lists and 

stating “[t]he matter has has thus gone on until there is great confusion, and it is difficult to tell 

what are the present selections” under the Treaty); Cawbemoseey et al., 1.4.1865, JA.140, 

PageID.8586 (requesting that the lands in the reservations not be made available for purchase 

until a new treaty was negotiated); Webwetum, 9.28.1868, TA.96, PageID.10916 (asking that 

any future payments still due under the 1855 Treaty be held in a “perpetual Indian fund”) 

Ahgosa-Grant, 3.22.1871, TA.97, PageID.10926 (asking to obtain land allotments for certain 

band members); Shawbewuoung-Grant, 7.25.1871. TA.98, PageID.10928 (asking for a new 
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treaty under provisions of the 1855 Treaty). In 1872, Congress passed an “Act for the Restoration 

to Market of Certain Lands in Michigan.” 1872 Act, JA.79, PageID.7871.  

ii. The 1875 and 1876 Amendments 

With the passage of the 1872 Act, the Secretary of the Interior approved rules for the Indians 

to make selections, and for “bona fide” settlers to prove their claims. Circular, 7.5.1872, JA.148, 

PageID.8659-8660. But not long after the 1872 Act was passed, Indian Agent Betts visited “their [the 

Ottawa and Chippewa Indians] reservations,” and it became clear that the lands could not be opened 

to market because the United States still had not issued patents for many Indians’ selections. Betts, 

10.04.1872, JA.149, PageID.8665. When the United States tried to offer the Odawa “homesteads” 

instead of 1855 Treaty selections or patents, Walker-Betts, 7.16.1872, TA.106, PageID.10986, the 

Odawa refused them. Betts-Walker, 10.29.1872, TA.107, PageID.10990. In response, Agent Betts 

wrote to Commissioner Walkers: 

As I have before reported I again affirm there is a large number holding proper claims 
to land under the treaty who have not received their patents therefore and their rights 
must be regarded. I therefore report the request in their behalf and in the interest of 
justice that this matter be fully and fairly adjusted before it is too late. . . . I 
recommend again that the order for putting this land into the market, as provided for 
in the bill of June 10th be defered until such times as these claims are adjusted. 

Id. 

Michigan Representative W.D. Foster wrote to Commissioner Walker that he was “satisfied 

that the Indians holding these certificates [issued prior to 1872] are entitled to Patents” and thought it 

should be “made rite” [sic] so as not to embarrass the government “under the late law restoring the 

Indian Reservations of Michigan to market.” Foster-Walker, 7.1872, TA.108, PageID.10993. 

Acknowledging the Agency’s failure to issue patents, Agent Betts delayed his trip to the “Mason and 

Oceana Reservation” so that he would not arrive without the patents the Indians expected. Betts-

Walker, 8.1.1872, TA.109, PageID.10996. The Interior Department communicated the continuing 
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need for Indian patents to Congress and asked it to pass new legislation permitting it to issue these 

patents. 42d Cong. HR Ex. Doc.208, 2.13.1873, JA.150, PageID.8673-8674.  

Meanwhile, Michigan settlers continued to refer to the reservations as reservations. E.g. GT 

Herald, 6.20.1872, JA.147, PageID.8653, 8657 (“Indian Reservation Lands”); GT Herald, 1.8.1874, 

JA.152, PageID.8681 (“The Indian Reservations”). So, too, did federal officials. 1873 ARCOIA, 

JA.70, PageID.7809 (in 1873, describing the lands under the 1855 Treaty “as reservations”); 

Delano, 7.12.1873, TA.111, PageID.11014 (refusing to direct the lands to be restored under the 

1872 Act because it would be to “deprive the bona fide Indian claimants” of their rights to 

lands); 1874 ARCOIA, JA.71, PageID.7826 (in 1874, stating that the “balance of the land in 

their reservations was opened”); Betts-Smith, 6.21.1873, TA.110, PageID.11003 (stating that 

railroad rights do not attach to the lands because the lands have been “reserved for Indian 

purposes”); Drummond, 8.4.1873, TA.112, PageID.11022 (denying rights to non-Indian settler 

on reservations because the tract was “within the Indian Reservation under the Treaty of July 31, 

1855); Smith, 1.15.1874, JA.153, PageID.8683 (in 1874, noting on the letter cover that a “list of 

lands in this Reservation” was selected by a railroad); 1877 ARCOIA, JA.73, PageID.7836 (in 

1877, stating that “the opening of their reservations to occupation and settlement by white men” 

was “a serious mistake”). 

Even after the passage of the 1876 Act, federal superintendence continued. Lee-Smith, 

JA.160, PageID.8721 (in 1877, Indian Agent George Lee urged “to remand the reservation to the 

exclusive use of the Indians who should not be deprived of it”); Petition, 06.30.1877, JA.161, 

PageID.8728 (Emmet County residents petitioning the federal government to stop asserting 

jurisdiction over Indian land issues); Southard-Chandler, 4.9.1879, JA.164, PageID.8784 (in 

1879, complaining about federal officer Brooks’ investigation into land frauds); Stevens-Atkins, 

9.13.1887, TA.114, PageID.11030 (in 1887, questioning a claim of title to the Indian 
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schoolhouse and blacksmith shop in Harbor Springs and saying “public property is not public 

plunder”) (emphasis in original); Atty. Gen., 11.9.1887, TA.115, PageID.11036 (describing 

federal direction that the US Attorney for Western Michigan investigate “the matter of certain 

Indian lands” at Harbor Springs); Oberly-Bissell, 11.26.1888, TA.116, PageID.11037 (in 1888, 

confirming that steps had been taken “to secure to certain Indians their rights, relative to land in 

Emmet County, Michigan” and had turned over the matter to the United States Attorney). 

Indians on the Little Traverse Reservation also still understood that the lands were their 

reservation. Micksawbay, 6.10.1875, JA.158, PageID.8706 (stating in 1875, “Reservations are 

now being taken up by Homesteaders and we are in great fear that some of the lands selected by 

us will not be patented.”); Blackbird-Lee, 8.23.1877. TA.117, PageID.11038 (in 1877, calling 

the Indian Agent’s attention to the “bad whites in this reservation”). They also continued to rely 

on their federal stewards to protect Odawa use and occupation. Payshigwedung, 3.18.1910, 

TA.144, PageID.11320 (requesting the United States protect tribal lands from sale). 

Acting within this context, record evidence of contemporaneous recognition of the 

Reservation confirms that Congress intended the 1870s Acts do nothing more than “simply 

offer[] non-Indians the opportunity to purchase land within established reservation boundaries.” 

Solem, 465 U.S. at 470.  

Table 9: Sample record facts contrary to the Associations’ claim that “[t]he historical context 
of the 1870s Acts proves Congress’s intent to disestablish any reservation.” Br., PageID.9567-
9568.  

Amendment. 6.10.1872, 
TA.134, PageID.11287 

• Amending original bill to strike: “That nothing herein 
shall affect the rights of the State of Michigan to any land 
heretofore granted said State. And in lieu thereof insert: 
that none of the land herein mentioned shall be subject to 
or taken by any grant of land for public works or 
improvements or by any railroad company.” 
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Table 9: Sample record facts contrary to the Associations’ claim that “[t]he historical context 
of the 1870s Acts proves Congress’s intent to disestablish any reservation.” Br., PageID.9567-
9568.  

Report, 2.25.1874, JA.82, 
PageID.7881-7882 

• Stating bill’s intent to provide Indians who had come of 
age since the time of the Treaty “ample opportunity to 
enter lands and locate them near others of their people.” 

Id., PageID.7882 • Describing “vacant lands in this Indian reserve” 
• Advocating for protecting the rights of bona-fide settlers 

who have been on reservation and have “some Indian 
blood, but not enough to entitle them to the rites and 
privileges of an Indian.” 

1872 Act, § 1, JA.79, 
PageID.7871 

• Referencing the “reservation made for the Ottawa and 
Chippewa Indians” by the 1855 Treaty 

Amendment, 12.23.1874, 
TA.135, PageID.11289 

• “At the end of section I strike out the words ‘restore to 
market’ and insert the words ‘offer for sale at a price not 
less than $2.50 per acre.’”  

1875 Act, JA.85, PageID.7888 • Referencing “land reserved for Indian purposes under” 
the 1855 Treaty 

Cong. R., 5.17.1876, TA.136, 
PageID.11290 

• Describing lands in Michigan “which are in an Indian 
reservation” 

 

4. The subsequent history of the Reservation does not unequivocally evince 
diminishment. 

As a third step, courts look to the history of an area following opening acts for clues 

concerning congressional intent. Solem, 465 U.S. at 470. In this analysis, “Congress’s own 

treatment of the affected areas, particularly in the years immediately following the opening, has 

some evidentiary value, as does the manner in which the Bureau of Indian Affairs and local 

judicial authorities dealt with unalloted open lands.” Id. at 471. Courts may also consider 

demographic history and whether “the area has long since lost its Indian character,” Id. at 471. 

This last prong is “unorthodox and potentially unreliable,” Id. at 472 n.13, and has only “limited 

interpretive value[,]” so is the “least compelling” evidence to determine diminishment. Parker, 
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136 S. Ct. at 1082 (quotation omitted). Even unambiguous third-prong evidence can only 

“reinforc[e]” a diminishment decision grounded in the first two Solem prongs. Id. at 1081 (citing 

cases).  

a. Congressional treatment demonstrates continued Reservation 
recognition. 

Continued congressional discussion of an extant reservation weighs against finding 

diminishment. See Mattz, 412 U.S. at 505, n.25; Seymour, 368 U.S. at 356-57. Congress has 

consistently recognized the undiminished Reservation:  

Table 10:Sample record facts contrary to the Associations’ claim that “the subsequent history 
of the land shows that any reservation was fully disestablished.” Br., PageID.9568. 

Pub. L. 103-324, 108 Stat. 
2156, § 2(3) (1994). 

• Considering its treaty relationship with the Tribe and 
legislated to remedy earlier executive malfeasance. 

• Acknowledging the “Little Traverse Reservation in the 
1836 Treaty of Washington and the 1855 Treaty of 
Detroit[.]” 

Id. at § 4(b)(2)(A). • Referencing “the boundaries of the reservations for the 
Little Traverse Bay Bands as set out in Article I, 
paragraphs ‘third’ and ‘fourth’ of the Treaty of 1855” 

S. Rpt. 103-260 (May 16, 
1994), PageID.3833. 

• “The historical record is clear that the Treaty 
Commissioners and the Indian tribal governmental 
representatives understood that the 1855 treaty reaffirmed 
the political autonomy of the bands and created what 
were intended to be permanent reservations for the tribes 
with their traditional homelands.” 

H. Rep. No. 103-621 (July 25, 
1994), PageID.3846. 
 

• “The 1855 Treaty guaranteed that the United States 
would not force the Ottawa/Odawa to leave their 
Michigan homes. The document reconfirmed the 
boundaries of the 1836 reservations, or where the lands 
were taken, created new ones. The 1855 Treaty of Detroit 
was among the earliest “allotment” treaties between an 
Indian tribe and the United States. The reservations 
established in the 1855 Treaty were to be held in 
common for five years. By the end of that time, the land 
was to be divided into individually owned parcels that 
would resemble American farms. The parcels were to be 
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Table 10:Sample record facts contrary to the Associations’ claim that “the subsequent history 
of the land shows that any reservation was fully disestablished.” Br., PageID.9568. 

protected from alienation or sale for ten years or for so 
long as the President deemed necessary and proper. In 
spite of the good intentions, this allotment provision was 
used, through mismanagement and fraud, to take most 
Ottawa/Odawa land.” 

Cong. R., 5.17.1876, TA.136, 
PageID.11290 

• Describing lands in Michigan “which are in an Indian 
reservation” 

 

None of these statutes referred to a “diminished” “ceded” or even “former” Reservation. 

The Associations’ quotation of their own argument recharacterizing Former Chairman 

Ettawageshik’s testimony as though it were the Chairman’s words is creative. Br., 

PageID.9569 (quoting Associations’ Brief, PageID.6056). The Tribe has already 

addressed why this recharacterization is inaccurate and immaterial. Tribe Br., 

PageID.6332-6334.  

b. The remaining subsequent-treatment facts do not unequivocally evince 
diminishment. 

Unsurprisingly, the broad assertion that “there is scant information to suggest that the 

Withdrawn Area was regarded as a reservation after the 1870s[,]” Br., PageID.9569, overstates 

the case. Moreover, the Associations’ quest to protect “justifiable expectations that should not be 

upset,” does not say what those expectations5 are or who holds them. Br., PageID.9570 

                                                 
5 The Associations’ speculative scree about what “will arise” if this Court upholds the Tribe’s 
treaty right, PageID.9569-9573, is not relevant to the diminishment analysis and barred by this 
Court’s bifurcation order. See PageID.1364 (“The Court must look to congressional intent alone . 
. . .”); id. at PageID.1369 (“minimally relevant evidence concerning ‘justifiable expectations’ 
would not encompass . . . ‘future effects,’ for example, as the analysis for diminishment is 
acutely retrospective.”). It is also entirely unsupported by record evidence. The Tribe reserves 
argument on these questions until the second phase of this case, but notes that reasonable 
governing parties routinely negotiate the particulars of such issues. E.g. Saginaw Chippewa 
Indian Tribe of Michigan v. Granholm, No. 05-10296-BC, 2010 WL 5185114, at *1 (E.D. Mich. 
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(quotation omitted); but see http://emmetcountylakeshore.org/Assets/newsletters/ECLA-

Summer-2018-Newsletter.pdf, at *1 (last visited April 27, 2019) (describing evolving local 

expectations: “Individuals who a year ago did not see this lawsuit as a threat to themselves 

personally, now are seeing the threat.”); Rentrop, TA.149, PageID.11333 (describing the 

Association’s creation and distribution of the newsletter); id., PageID.11334; 11336 (describing 

the Associations’ changing expectations after discussions with their attorneys); id., 

PageID.11334 (expressing agreement concerning inaccuracies in the newsletter’s recitation of 

law concerning reservations); id., PageID.11335 (objecting that local residents’ expectations are 

“irrelevant to the topics at hand.”); id., PageID.11336 (stating that the Associations are not aware 

of whether their members have spoken with individuals who live on reservations about their 

jurisdictional experiences). As even an abbreviated outline shows, record evidence contradicts 

the material facts of the Associations’ third-step Solem analysis. 

Table 11:Sample record facts contrary to the Associations’ claim that “[t]he subsequent 
history of the land shows that any reservation was fully disestablished.” Br., PageID.9568-
9570. 

Residents-SOI, 06.30.1877, 
JA.161, PageID.8728 

• Emmet County residents petitioning the federal 
government to stop asserting jurisdiction over Indian land 
issues. 

Southard-Chandler, 4.9.1879, 
JA.164, PageID.8784 

• Complaining about Federal officer Brooks investigation 
into land frauds against Indians. 

Atty. Gen.-SOI, 11.9.1887, 
TA.115, PageID.11036 

• Informing the Secretary that the US Attorney had been 
assigned to investigate “the matter of certain Indian 
lands” at Harbor Springs. 

                                                 
Dec. 17, 2010), TA.148, PageID.11328 (approving a settlement package that included twelve 
intergovernmental agreements alongside boundary recognition).  
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Table 11:Sample record facts contrary to the Associations’ claim that “[t]he subsequent 
history of the land shows that any reservation was fully disestablished.” Br., PageID.9568-
9570. 

Obery-Bissell, 11.26.1888, 
TA.116, PageID.11037 

• Confirming that steps had been taken “to secure to 
certain Indians their rights, relative to land in Emmet 
County, Michigan” and had turned over the matter to the 
United States Attorney. 

Bowes, TA.130, PageID.11096-
11274 

• Historical study reviewing the “Indian character” of the 
area including non-Indians’ reliance on Odawa identity 
and traditions and tribal governance 

Bowes Rebuttal. TA.1, 
PageID.10520-10525 

• Census data demonstrates that “the actual number of 
Indian people in Emmet and Charlevoix counties remain 
relatively stable from 1900 to 1930” 

• Data “shows that ‘the treaty area and the two counties 
[Emmet and Charlevoix] have a higher concentration of 
persons identifying as Native American that does the 
state as a whole’” (quoting the State’s demographer, Mr. 
Guthrie) 

• Concentrations in the incorporated areas show that “the 
Little Traverse Odawa continued to live within their 
historic villages” 

• “[T]he Odawa presence on the Reservation has always 
been physical, governmental, and cultural. On the ground 
at Little Traverse, the Indian character is everywhere you 
look.” 

Id., PageID.10528-10530 • Citing Charles Cleland’s 2011 book, Faith In Paper, 
acknowledging “reservations made in the treaties of July 
31 and August 2, 1855,” and then quotes from 
Manypenny’s official report from 1855 in which the 
Commissioner wrote that by those particular treaties “the 
Indians are to have assigned them permanent homes.” 

• Citing Historian Benjamin Ramirez-Shkwegnaabi when 
he wrote “he writes, “the reservations stipulated in the 
treaty allowed them to remain in Michigan without 
further threat of removal west to Indian Territory.” 

• Stating that “where scholars look squarely at the question 
of the 1855 Treaty’s creation of political boundaries, 
those scholars, historians and ethnohistorians find the 
Little Traverse Reservation.” 
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Table 11:Sample record facts contrary to the Associations’ claim that “[t]he subsequent 
history of the land shows that any reservation was fully disestablished.” Br., PageID.9568-
9570. 

Id., PageID.10546 
 
 

• Stating that the “view from my hotel room balcony was 
unmistakable. The Petoskey water tower loomed over 
me, reflecting the local acknowledgment and projection 
of the Indian history and presence in the region.” 

Id., PageID.10552 
 
 

• Stating “the Odawa have maintained a continuous 
presence on the reservation and the Indian character of 
the Tribe’s homelands are both recognized and 
irrefutable to this day.” 

Agreement, 12.29.1997, 
TA.128, PageID.11092 

• Statement of Defendants Readmond and Friendship 
Townships that they are “located within the exterior 
boundaries of the LTBB reservation of 1855.”  

Emmet County Master Plan, 
2015, TA.127, PageID.11090 

• “The Reservation Boundary for the Little Traverse Bay 
Band [sic] of Odawa Indians, as originally described in 
the 1855 Treaty of Detroit and repeated in P.L.103-324 
[the 1994 Reaffirmation Act], is the area within which 
the Tribe has jurisdiction over its membership[.]” 

 

A front-page 2010 a Petoskey News-Review article described a past tribal Chairman’s 

effort to walk “around the border of the tribe’s 336 square-mile reservation land in Emmet and 

Charlevoix counties, which was established in 1855 by the Treaties of Detroit.” Petoskey News-

Review, 11.1.2010, TA.138, PageID.11295-11296. The article included a map of the Chairman’s 

walk along the roadways closest to the treaty boundaries: 
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Figure 1: Petoskey News-Review, 11.1.2010, TA.138, PageID.11297. 

Case 1:15-cv-00850-PLM-PJG   ECF No. 612 filed 04/29/19   PageID.11932   Page 60 of 65



51 

When the graphic won a journalism award, the local paper published it a second time. 

Petoskey News-Review, 4.4.2011, TA.139, PageID.11298. 

C. The 1855 Treaty Reservation did not self-destruct. 

 The self-diminishing reservation argument suffers from the same absence of undisputed 

facts that underlies the remainder of the Defendants’ motions but adds the fatal infirmity that 

they offer no law to support this decoy. Br., PageID.9556-9573. The Court should reject their 

invitation to push statutory diminishment outside the bounds of controlling law.  

1. The Associations ask this Court to break new legal ground. 

The Associations complain that Solem is a “poor fit” that does not apply “cleanly” to 

their diminishment defenses. Br., PageID.9560, 9557. But the fact that the 1870s Acts do not 

meet Solem’s diminishment test does not mean the test is wrong. Indeed, the Associations do not 

offer any alternate framework. After several pages of Solem cavils, they ask the Court to instead 

apply Hagen—a case that expressly refused to depart from the Solem test. Hagen, 510 U.S. at 

411-12. 

2. Established law treats treaty interpretation differently than statutory 
diminishment. 

The Associations argue that the 1855 Treaty preemptively diminished the reservation it 

created. Br., PageID.9560. But this crosses two different case threads: treaty-based reservation 

creation and statutory diminishment. Whether the 1855 Treaty created a reservation is governed 

by treaty-interpretation rules. Supra, § III(A). Whether, a reservation was later diminished is 

governed by Solem. Supra, § III(B). The Associations demonstrate precisely why it is not 

possible to merge two tests. They argue that “Congress” did not “inten[d] to create a permanent 

Indian reservation” in the 1855 Treaty. Br., PageID.9560. But “we interpret Indian treaties to 

give effect to the terms as the Indians themselves would have understood them[,]” not how 
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Congress did. Mille Lacs, 526 U.S. at 196 (1999). That rule applies not just to questions of 

rights-creation and protection, but also “to determine whether [treaty] language abrogates” other 

treaty rights. Id.; see also Id. at 202 (explaining that to reach the Klamath holding that a treaty 

abrogated rights, the Court reviewed of the historical record for party intent, an effort “central to 

the interpretation of treaties.”).  

Nor does the statutory diminishment test apply to the treaty. That conflation would cause 

serious doctrinal difficulties: 

• Solem caselaw does not just “presume” a congressional act—it requires it. Compare Br., 
PageID.9557, with Parker, 136 S. Ct. at 1078-79 (it is “well settled” that “only Congress” 
can diminish a reservation”) (citations omitted); Beardslee v. United States, 541 F.2d 
705, 707 (8th 1976) (“Appellant cites no statute similarly disestablishing the reservation 
status of Todd County in the Rosebud Reservation. Ownership of the land alone by a 
non-Indian is not sufficient to change reservation status.”). The Associations do not 
identify law that allows a treaty to substitute for a statute. 

• Solem caselaw directs consideration of later congressional acts (like the 1872 Act’s 
reference to the “reservation made for the Ottawa and Chippewa Indians[,]” JA.79, 
PageID.7871, and the 1875 Act’s application to “land reserved for Indian purposes 
under” the 1855 Treaty, JA.84 PageID.7888). E.g. Mattz, 412 U.S. at 505. The 
Associations do not explain how to square continued congressional recognition with an 
earlier “self-diminishing” treaty. 

• Solem caselaw recognizes the strong federal policy against creating an “impractical 
pattern of checkerboard jurisdiction,” Seymour, 368 U.S. at 428, but the Associations 
argue for a parcel-by-parcel checkerboard that necessarily changed over time with every 
sale.  

• Solem caselaw looks for a “flood” of non-Indian Settlers “into the opened” area, Solem, 
465 U.S. at 471, but the 1855 Treaty closed the Reservation to all non-Indian entry. E.g., 
Tract Book, T38N, R6W, PageID.3822. 

And the Associations stand controlling law on its head with their conclusion that the lack of 

hallmark diminishment language in the treaty suggests intent to diminish. Br., PageID.9559. 

Contra Mille Lacs, 526 U.S. at 198 (“It is difficult to believe” that the tribe would have released 

“rights they had fought to preserve in 1837 without at least a passing word about the 

relinquishment.”). 
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3. The factual record contradicts the Associations’ self-diminishment 
theory. 

As in the reservation-creation analysis, the Associations’ sweeping statements 

concerning treaty and federal intent are not supported by the record. See, e.g., supra, Tables 

1–7. Put simplest, though, if the 1855 Treaty had diminished itself, there would have been no 

need for the United States to take additional steps to “restore” the lands. But see, e.g., Tract 

Book, T38N, R6W, PageID.3822 (“This Twp reserved for Indian purposes by Order of the 

President May 14, 1855. See instructions to R&R [Register & Receiver] May 16, 1855.”). 

Congress acted in 1872 to restore “lands remaining unselected in the reservation made for the 

Ottawa and Chippewa Indians of Michigan by the treaty of July thirty-first, eighteen hundred 

and fifty-five,” 1872 Act, JA.79, PageID.7871, on specific and limited terms precisely 

because the 1855 Treaty did not diminish the reservation.  

IV. Conclusion 

The Associations filed a trial brief, not a summary-judgment motion. Fed. R. Civ. P. 56. 

Offering an incomplete record that draws every inference in their own favor, the Associations 

have not even tried to “meet the initial burden of showing the absence of a genuine issue of 

material fact as to an essential element of the non-movant’s case.” Street, 886 F.2d at 1479. 

Because the full record of this case reflects the genuine dispute of myriad material facts, the 

Tribe respectfully requests that the Court deny the Associations’ motion in all respects and set 

this case for trial. 
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