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Really, this case just tells an old and familiar story. The State of Washington 
includes millions of acres that the Yakamas cedes to the United States under 
significant pressure. In return, the government supplied a handful of modest 
promises. The State is now dissatisfied with the consequences of one of those 
promises. It is a new day, and now it wants more. But today, and to its credit, the 
Court holds the parties to the terms of their deal. It is the least we can do. 

Washington State Dep’t of Licensing v. Cougar Den, Inc., ___ U.S. ___, 139 S. 
Ct. 1000, 1019 (2019) (Gorsuch, J., concurring).  
 

I. Factual Background 

Driving the M-119 Tunnel of Trees, the single-story white clapboard structure is easy to 

miss. In the 1960s, a full-size tee-pee marked the house-turned-museum. Bowes, TA.130, 

PageID.11174-11176. Curators and tribal ancestors Mose and Hattie Gibson stood outside in 

plains-Indian costumes to greet visitors. Id., PageID.11209-11210 On summer days in the 1970s, 

tribal ancestor and then-curator Susan Shagonaby may have sat on its steps while she crafted 

quill boxes, a living testament to centuries of Odawa tradition. See id., PageID.11211. Over a 

course of decades, caretakers installed the totem pole, added to it, removed it, reinstalled it. See, 

e.g., id. PageID.11100, 11210, 11237. But for over twenty years, one thing has remained 

constant. The State of Michigan historical marker in the lawn of the house on Harbor Springs’ 

Main Street describes the “negotiators for the Treaty of 1855, which established a large home 

reservation for the Odawa in this area.” Michigan Historic Site, TA.126, PageID.11086. 

Michigan does not take such designations lightly. The marker program “recognize[s] the 

history of our state” offering residents an understanding of “where they have been, hopefully as 

part of understanding where they are.” Clark Depo, 6.19.2018, TA.151, PageID.11343-11344. 

The Michigan Historical Commission only grants applications when corroborated by “evidence 

that demonstrates accuracy[,]” and “usually” does its own research to corroborate historical 

claims. Id. This marker was no different. Id., PageID.11346.  
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But today, Governor Whitmer (“the State”) tells this Court that the “plain language” of 

the 1855 Treaty prevents any reasonable factfinder from determining that the Treaty with the 

Ottawa and Chippewa Indians of Michigan, 11 Stat. 621 (July 31,1855) (“1855 Treaty”) Article 

Figure 1: Michigan Historic Site, TA.126, PageID.11086. 
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1, paragraphs Third and Fourth created an Indian reservation for the Little Traverse Odawa1 (the 

“Reservation”). Br., PageID.9649-9663. The State argues that there is no evidence in the 180-

year history of the region, the 175,000-page discovery record of this case, the written reports of 

twelve witnesses that the parties designated to offer expert testimony or the combined twenty-

eight days of depositions that they sat for, the deposition testimony of sixteen Tribal witnesses, 

or the deposition testimony of twenty-four defense witnesses that could even possibly create a 

genuine issue of material fact that, if taken in the Tribe’s favor, would allow a factfinder to 

conclude that the 1855 Treaty created the Tribe’s Reservation. See Mot., PageID.9617 (bringing 

motion under Fed. R. Civ. P. 56); but see, e.g., Admiss. No. 10-11, 6.26.1974, TA.122, 

PageID.11064 (Michigan’s statement that “the Treaty of July 31, 1855 . . . established different 

reservation areas.”); Report, 11.2002, TA.125, PageID.11084. (State’s historian’s identification 

of the Tribe’s “Reservation Established” by the “1855 Treaty of Detroit[.]”).  

II. Legal Background2 

 Treaty Construction 

A court interpreting an Indian treaty “must not give the treaty the narrowest construction 

it will bear.” Tulee v. Washington, 315 U.S. 681, 684 (1942). Far from a four-corners analysis, 

the Supreme Court has oft repeated the rule that “it is the intention of the parties,” and 

particularly tribal intent that controls a treaty’s meaning. Washington v. Wash. State Commercial 

                                                 
1 All parties agree that the bands named in Article 1, paragraphs Third and Fourth of the 1855 
Treaty (collectively, the “Predecessor Bands” or “Little Traverse Odawa”) are political 
predecessors of the Tribe. PageID.2674-2675. The Associations no longer argue that any other 
tribes are successors to the Little Traverse Odawa. See Am. Aff. Def. 2, PageID.9210. 
2 Because the same framework applies to each of the Defendants’ historical motions, the Tribe 
attempted to avoid redundancies with a single combined response to the three motions. One 
defendant would not concur in that proposal. Accordingly, this brief applies the same law and 
factual record that controls disposition of the remaining historical motions to the State’s 
arguments. 
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Passenger Fishing Vessel Ass’n, 443 U.S. 658, 675 (1979) (citing cases); see also Tulee, 315 

U.S. at 684 (“It is our responsibility to see that the terms of the treaty are carried out, so far as 

possible, in accordance with the meaning they were understood to have by the tribal 

representatives at the council”). Again this term, the Supreme Court “stressed that the language 

of the treaty should be understood as bearing the meaning that the [tribe] understood it to have” 

when it entered the treaty. Cougar Den, 139 S. Ct. at 1012. 

1. Indian-understanding canon 

The Indian-understanding treaty-interpretation canon requires this Court to  

look beyond the written words to the larger context that frames the Treaty, 
including “the history of the treaty, the negotiations, and the practical 
construction adopted by the parties.” In this case, an examination of the 
historical record provides insight into how the parties to the Treaty understood 
the terms of the agreement. This insight is especially helpful to the extent that it 
sheds light on how the [tribal] signatories to the Treaty understood the 
agreement because we interpret Indian treaties to give effect to the terms as the 
Indians themselves would have understood them. 

Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172, 196 (1999) (citing 

cases). “This review of the history and the negotiations of the agreements is central to the 

interpretation of treaties.” Id. at 202 (citation omitted). The Indian-understanding canon is 

grounded in a practical judicial recognition that 

The Treaties were written in English, a language the Indians could neither read 
nor write. Because treaty negotiations with Indians were conducted by 
“representatives skilled in diplomacy,” because negotiators representing the 
United States were “assisted by ... interpreter[s] employed by themselves,” 
because the treaties were “drawn up by [the negotiators] and in their own 
language,” and because the “only knowledge of the terms in which the treaty is 
framed is that imparted to [the Indians] by the interpreter employed by the 
United States,” a “treaty must ... be construed, not according to the technical 
meaning of its words to learned lawyers, but in the sense in which they would 
naturally be understood by the Indians.” 
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United States v. Washington, 853 F.3d 946, 963 (9th Cir. 2017) (citation omitted), aff’d 138 S. 

Ct. 1832 (2018). 

Parties opposing treaty rights often offer treaty-to-treaty comparisons to try to undercut 

the meaning of the treaty before the court. “The Supreme Court’s jurisprudence makes clear, 

however, that we must interpret a treaty right in light of the particular tribe’s understanding of 

that right at the time the treaty was made[.]” United States v. Smiskin, 487 F.3d 1260, 1267 (9th 

Cir. 2007) (rejecting comparison to “a different tribe, a different treaty, and a different right”). 

An “argument that similar language in two Treaties involving different parties has precisely the 

same meaning reveals a fundamental misunderstanding of basic principles of treaty 

construction.” Mille Lacs, 526 U.S. at 202.  

2. Liberal-construction canon 

Under a separate treaty-interpretation canon, if, after review of the historical record, it is 

unclear what meaning treaty negotiators (and particularly, tribal negotiators) afforded to a treaty, 

then “Indian treaties are to be interpreted liberally in favor of the Indians” and “any ambiguities 

are to be resolved in their favor.” Mille Lacs, 526 U.S. at 200 (citing cases and resolving 

“plausible ambiguity” in favor of tribe).  

 Public Land Law 

1. Public Domain 

The phrase “public domain” most often “designate[s] such lands of the United States or 

of the states as are subject to sale or other disposal under general laws and are not held back or 

reserved for any special governmental or public purpose.” 73B C.J.S. Public Lands § 1. If any 

claim or right attached to a tract, it is not within the public domain. Id. Similarly, “[l]ands 

expressly withdrawn from disposition or reserved for a particular use were not regarded as public 
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lands, insofar as they were not subject to disposition under the general laws.” Baynard, Ernest C., 

Public Land Law and Procedure §1.1 (1986); see also Barker v. Harvey, 181 U.S. 481, 490 

(1901) (“The words ‘public lands’ are habitually used in our legislation to describe such as are 

subject to sale or other disposal under general laws.”) (quotation omitted). Discussion of the 

public domain is complicated by the linguistic twist that courts can describe the “public domain” 

as being the inverse of a “public use,” but use “public use” as a synonym for federal use 

(including for Indian reservations), not as an indication that the land is open to the general 

public. Hagen v. Utah, 510 U.S. 399, 412-13 (1994).  

2. Reservation  

“The word [reservation] is used in the land law to describe any body of land, large or 

small, which Congress has reserved from sale for any purpose.” United States v. Celestine, 215 

U.S. 278, 285 (1909). 

[F]rom an early period in the history of the government it [was] the practice of the 
President to order, from time to time, ... parcels of land belonging to the United 
States to be reserved from sale and set apart for public uses. This power of 
reservation was exercised for various purposes, including Indian settlement, bird 
preservation, and military installations, ‘when it appeared that the public interest 
would be served by withdrawing or reserving parts of the public domain. 

Hagen, 510 U.S. at 412. “The term ‘reservation,’ as used with relation to the public lands, 

generally means a withdrawal of a specified portion of the public domain from disposal pursuant 

to the land laws and the appropriation of same, for the time being, to some particular use of the 

government.” Public Lands at § 97.  

Before Congress enacted the Federal Land Policy and Management Act in 1976, 

“withdrawal meant action by Congress or the executive branch declaring certain public lands not 

open to settlement, location, sale, or entry.” Public Land Law at § 5.1 (citing H.R. Rep. 94-1163, 

94th Cong., 2d Sess. 44 (1976). Thus, limiting sale or settlement of a tract and appropriating it 
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for a specific purpose created a reservation. See Public Lands at § 97. Even a withdrawal for a 

“temporary use” removes a tract from the public domain until Congress removes the restriction. 

Hynes v. Grimes Packing Co., 337 U.S. 86, 115-16 (1949) Further, “[n]o set form of words or 

phrases is necessary to effect a reservation. It is enough if there are sufficient words to indicate 

the purpose of the power that acts to show that, in the given instance, the sovereign intended to 

act.” Public Lands at § 100 (citation omitted).  

 Summary Judgment Standard 

Summary judgment is appropriate where 

the movant shows that there is no genuine dispute as to any material fact and the 
movant is entitled to judgment as a matter of law. There is no such genuine 
dispute when the record taken as a whole could not lead a rational trier of fact to 
find for the non-moving party. 

Hughes v. Gulf Interstate Field Servs., Inc., 878 F.3d 183, 187 (6th Cir. 2017) (quotation and 

citation omitted); see also Fed. R. Civ. P. 56. “The central issue is whether the evidence presents 

a sufficient disagreement to require submission to a jury or whether it is so one-sided that one 

party must prevail as a matter of law.” Pluck v. BP Oil Pipeline Co., 640 F.3d 671, 676 (6th Cir. 

2011) (quotation omitted). In this review, “the district court must draw all reasonable inferences 

in favor of the nonmoving party.” Id. 

When a movant seeks summary judgment against an opponent’s claim, “the movant must 

meet the initial burden of showing the absence of a genuine issue of material fact as to an 

essential element of the non-movant’s case.” Street v. J.C. Bradford & Co., 886 F.2d 1472, 1479 

(6th Cir. 1989). Summary judgment can only lie where “there is no dispute in the record[.]” 

Street, 886 F.2d at 1484. A moving party with the burden of proof faces a “substantially higher 

hurdle.” Arnett v. Myers, 281 F.3d 552, 561 (6th Cir.2002). When a defendant seeks asks for 

summary judgment concerning an affirmative defense, it “must show that the record contains 
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evidence satisfying the burden of persuasion and that the evidence is so powerful that no 

reasonable jury would be free to disbelieve it.” Id. (quotation omitted).  

III. Argument 

 The 1855 Treaty created the Reservation. 

1. The State’s “plain language” reading ignores controlling treaty-
interpretation law and the 1855 Treaty. 

The State leads with the plain-language argument that the “unambiguous meaning” of the 

1855 Treaty was to create something entirely different than an Indian reservation. Br., 

PageID.9649-9663. That analysis ignores controlling law and reams of record facts. Because “a 

rational trier of fact” who views the record “as a whole” under controlling law could easily find 

for the Tribe, this Court cannot grant the State’s motion. Hughes, 878 F.3d at 187.  

a. This Court must evaluate treaty terms within historical context as the 
Little Traverse Odawa would have understood them.  

“Courts cannot ignore plain language that, viewed in historical context and given a ‘fair 

appraisal,’ clearly runs counter to a tribe’s later claims.” Or. Dep’t of Fish & Wildlife v. Klamath 

Indian Tribe, 473 U.S. 753, 774 (1985). But this is not license to skip historical review. It only 

limits application of the liberal-interpretation canon if the language is clear after a full and “fair 

appraisal[.]” Id.; see also supra §§ II(A)(1), (2). 

The cases the State relies on are not otherwise. Some refuse to apply the liberal-

interpretation canon to treaties when the negotiator’s intent was unambiguous when viewed in 

historical context. Choctaw Nation v. United States, 318 U.S. 423, 425-30 (1943) (holding that 

an 1866 Treaty’s meaning was not ambiguous in historical context and when construed together 

with an later allotment agreement and 1902 act); Jones v. United States, 846 F.3d 1343, 1356 

(Fed. Cir. 2017) (“In interpreting treaties, we must attempt to determine what the parties meant 

by the treaty.”) (quotation omitted). One applied the “well established” rule that resolves 
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“ambiguous provisions interpreted to the [Indians’] benefit,” to hold that ambiguous provisions 

did not extinguish Indian title. Oneida Cty., N.Y. v. Oneida Indian Nation of N.Y. State, 470 U.S. 

226, 247 (1985). Another refused to apply the liberal-interpretation canon to the plain language 

of a statue whose meaning is controlled by congressional—not Indian—intent. South Carolina v. 

Catawba Indian Tribe, 476 U.S. 498, 506 (1986) (applying a statute’s “unmistakably clear 

language”). None depart from the controlling Indian-understanding canon of treaty 

interpretation. The Tribe asks the Court to tread a well-established path and review the treaty’s 

language, negotiations, and contextual history to enforce the 1855 Treaty as the Little Traverse 

Odawa3 “understood the words to mean in 1855.” Cougar Den, 139 S. Ct. at 1012 (citing cases). 

b. The State’s “plain-language” reading ignores the 1855 Treaty text.  

Courts have emphasized “the important lesson that ambiguities in treaties are often subtle 

and not obvious to modern readers.” Menominee Indian Tribe of Wis. v. Thompson, 922 F. Supp. 

184, 199 (W.D. Wis. 1996), aff’d 161 F.3d 449 (7th Cir. 1998) (citing cases, including United 

States v. Michigan, 471 F. Supp. 192 (W.D.Mich.1979)). But even if treaty-interpretation law 

allowed evaluation of isolated clauses divorced from a treaty’s purpose and historical context, 

the 1855 Treaty’s text would not support the State’s request that this Court both read in words 

that the negotiators did not include and read out words that appear on the 1855 Treaty’s face. 

Reviewing the Treaty in its entirety, it cannot “unambiguously” foreclose the Tribe’s 

Reservation claim.  

                                                 
3 All parties agree that the bands named in Article 1, paragraphs Third and Fourth of the 1855 
Treaty (collectively, the “Predecessor Bands” or “Little Traverse Odawa”) are political 
predecessors of the Tribe. PageID.2674-2675.  
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c. The State deletes words from the 1855 Treaty. 

Although the State tries to rewrite the treaty, a reasonable factfinder could conclude that 

the 1855 Treaty’s discussion of “reservations” and the “reserved tract,” its withdrawal “for the 

bands,” and its permissive allowance for post-allotment sales to non-Indians meant that the treaty 

created reservations for the bands and that negotiators had not yet decided what to do with 

potential surplus lands. Pluck, 640 F.3d at 676. 

i. “Reservations” and “tract reserved” 

Article 1 of the 1855 Treaty begins: 

The United States will withdraw from sale for the benefit of said Indians 
as hereinafter provided, all the unsold public lands within the State of 
Michigan embraced in the following descriptions to wit: 

JA.5, PageID.6893. After describing tracts reserved from sale for enumerated bands, the Article 

shifts focus, stating that individual Indians “may make his own selection of any land within the 

tract reserved herein for the band to which he may belong[.]” Id., PageID.6894 (emphasis 

added). It continues by describing the selection process and restrictions, and concludes with a 

savings clause that allows the United States to appropriate “any tract or tracts of land within the 

aforesaid reservations” for limited purposes. PageID.6895 (emphasis). To argue that the 1855 

Treaty is unambiguous, the State argues that for the Treaty drafters, tract reserved was a 

meaningless internal reference, Br., PageID.9652, and reservation was “merely a convenient 

phrase.” Br., PageID.9654. But an 1850 dictionary defined “reservation” as, “In the United 

States, a tract of the public land reserved for some special use, as for schools, the use of Indians, 

&c.” TA.52, PageID.10790.  
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ii. “For the band(s)” 

The State excises operative language from Article 1, omitting the United States’ 

agreement to withdraw specific tracts “for the Beaver Island band,” and “for the Cross Village, 

Middle Village, L’Arbrechroche and Bear Creek bands, and such Bay du Noc and Beaver Island 

Indians as may prefer to live with them[.]” 1855 Treaty Art. 1 paras. third and fourth, JA5, 

PageID.6893. Instead, to argue that the 1855 Treaty only created rights for individual Indians, 

the State collapses this passage with the individual-selection mechanics that follow to argue that 

the treaty withdrew “townships for band members[,]” and conclude that the township tracts 

“could not have been set apart for the bands.” Br., PageID.9628, 9652.  

iii. “May” 

The State tells this Court that Article 1’s statement that at the end of an involved Indian-

only allotment process, unselected and unappropriated lands “may be sold or disposed of by the 

United States as in the case of all other public lands[,]” 1855 Treaty, JA5, PageID.6895 

(emphasis added), means that the United States’ initial withdrawal of the tracts for the bands 

“had no legal effect on their status as part of the public domain.” Br., PageID.9655. That 

conclusion mistakes the law. See supra § II(B). It also ignores that at the conclusion of Indian 

allotments, the lands may not be sold under those rules.  

d. The State adds words to the 1855 Treaty. 

Although the State tries to rewrite the treaty to include the words, a reasonable factfinder 

could conclude that a withdrawal that was not time-limited was not temporary and that 

provisions for a continuing federal relationship in fact continued that relationship. Pluck, 640 

F.3d at 676. 
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i. “Temporary”  

Throughout their motion, the State emphasizes a federal agreement to “temporarily” 

withdrew lands. E.g., Br., PageID.9650, 9677. But the withdrawal that preceded the Little 

Traverse Odawa’s Reservation did not include that qualification. EO, 5.14.1855, JA.111, 

PageID.8325-8327; also McClelland-President, 4.12.1855, JA.113, PageID.8343. Contra Br., 

PageID.9644 (citing JA.115, PageID.8356-8359). Article 1’s paragraph third and fourth 

withdrawal of defined tracts for the Little Traverse Odawa similarly does not use the word 

“temporary” or indicate any time limitation.  

ii. “End” of federal relationship 

Neither did any 1855 Treaty language “end” a federal relationship with the Tribe or the 

lands. Br., PageID.9662-9663. Far from it. Article 1 specifically contemplates a continuing 

federal relationship throughout the allotment and Indian purchase process, PageID.6894-6895 

and after. PageID.6895 (affording the President discretion to withhold patents indefinitely). 

Article 2 promises ten years of annuity payments (paragraphs first and fifth) and blacksmith 

payments (paragraph third). PageID.6895-6896. Article 4 requires federal provision of an 

interpreter for at least five years, and indefinitely at the President’s discretion. PageID.6896. And 

Article 5 expressly contemplates potential “further negotiations with the United States[.]” Id. 

e. The parties genuinely dispute whether the text of the 1855 Treaty 
created the Reservation. 

Even a cursory review4 of the 1855 Treaty reveals facts that prevent summary judgment 

on the question of the 1855 Treaty’s “unambiguous” meaning:  

                                                 
4 Tables throughout this memorandum offer a sampling of the factual disputes that must be 
resolved at trial. See Pluck, 640 F.3d at 676. This representative evidence is not exhaustive of the 
record facts. 
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Table 1: Sample record facts contrary to State’s claim that “the plain language of the 1855 
Treaty did not create an Indian reservation. Br., PageID.9649-9663. 

1855 Treaty, JA.5, 
PageID.6893 

• “The United States will withdraw for the benefit of said 
Indians. . . .”  

• “Third, For the Beaver Island band,” 
• “Fourth, for the Cross Village, Middle Village, 

L’Arbrechroche and Bear Creek bands, and such Bay du 
Noc and Beaver Island Indians as may prefer to live with 
them,” 

Id., PageID.6894 • “the tract reserved herein” 

Id., PageID.6895 • Describing Presidential discretion to withhold patents 
• Stating lands not selected or appropriated “may” be sold  
• Referencing “the aforesaid reservations” 

 

Summary judgment against the Tribe on a “plain language” theory cannot lie because the 1855 

Treaty “taken as a whole” has more than enough evidence to “lead a rational trier of fact to find 

for the non-moving party.” See Hughes, 878 F.3d at 187.  

2. The 1855 Treaty negotiators intended to create the Reservation. 

As this Court identified, the controlling test of Indian-reservation creation is whether the 

historical record demonstrates that “a particular tract of land has been set aside for a tribe’s use.” 

Order, PageID.1362. That test looks for the same indicia of reservation status that federal agents 

would have considered at the treaty time and that historians look to today. Dictionary, 1850, 

TA.52, PageID.10790. Greenwald, TA.133, PageID.11281 (describing the State’s witness’s 

testimony that “A reservation is an area of land set aside for a particular purpose.”). And it aligns 

Indian-reservation creation with other public-land law. United States v. Midwest Oil Co., 236 

U.S. 459, 471 (1915) (citing Grisar v. McDowell, 6 Wall. 364, 381 (1867) (describing lands 
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“reserved from sale and set apart for public uses”)). The record shows that the Tribe’s 

Reservation meets this test. 

a. The reservation-creation test is flexible. 

As early as 1896, the Supreme Court rejected a formulaic test of Indian-reservation 

creation. Spalding v. Chandler, 160 U.S. 394, 403 (1896). In 1902, it reiterated that “in order to 

create a reservation, it is not necessary that there should be a formal cession or a formal act 

setting apart a particular tract. It is enough that from what has been done there results a certain 

defined tract appropriated to certain purposes.” Minnesota v. Hitchcock, 185 U.S. 373, 389 

(1902). Contra Br., PageID.9656-9657 (proposing “standard terms”). For example, in Donnelly 

v. United States, “a tract of land that, being a part of the public domain, is lawfully set apart” 

from sale was “an Indian reservation[.]” 228 U.S. 243, 269 (1913). 

The Sault Ste. Marie reservation addressed in Spalding is illustrative. 160 U.S. at 394. In 

an 1820 treaty, the United States promised to “secure to the Indians . . . a place of encampment 

upon the tract hereby ceded, convenient to the fishing ground, which place shall not interfere 

with the defenses of any military work which may be erected, nor with any private rights.” 

Treaty with the Chippewa, 7 Stat. 206 (June 16, 1820). The Treaty of Washington, 7 Stat. 491 

(March 28, 1836) (“1836 Treaty”) that underlies this case preserved that reservation, but the 

United States did not survey the area for another decade. Spalding, 160 U.S. at 395-96. In 1847, 

when the Commissioner of the General Land Office wrote the Secretary of the Treasury to 

suggest locations for several Upper Peninsula lighthouses, he added that several “important 

points,” including  

the Rapids of the Sault Ste Marie . . . . may be important to the Government, 
either for the erection of necessary buildings for the use of officers of the 
Treasury, or for the defence [sic] of the coast, and therefore should be reserved till 
the necessary investigations can be made for that purpose. 
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Ex. 143, PageID.11313. An accompanying map suggested that areas marked in green (including 

at the Sault rapids) be “Reserved for government purposes[.]” Id., PageID.11318. The Secretary 

of Treasury repeated the Land Office’s recommendation that there be a “reservation of certain 

other tracts of land in the same region (until the requisite investigation can be had) either for the 

erection of necessary buildings for the use of officers of the Treasury or for the defence [sic] of 

the Coast[,]” concurred in the recommendation, and asked the President that his “sanction may 

be given to the proposed reservations[.]” Id., PageID.11312. President Polk responded: “Let the 

lands . . . be reserved accordingly.” Id. 

The Supreme Court read the 1820 treaty broadly, holding that within the historical 

context, “[t]he clear duty rested upon the government to see that a tract was reserved for the 

purposes designated in the treaty.” Spalding, 160 U.S. at 404. It continued, 

Private rights could not, without the authority of Congress, be acquired in the tract 
during the occupancy of the reservation under the treaty; for the lands in question 
lost their character as public lands in being set apart or occupied under the treaty, 
and became exempt from sale and pre-emption. 

Id. at 404-05. The 1820 treaty did not use the word “set apart,” only stated that the land was “to 

the Indians[,]” and made no mention of federal land superintendence. 7 Stat. 206. The executive 

actions discussed withdrawal from sale, but did not use the phrase “set apart,” did not detail 

federal superintendence, and did not mention Indians at all, let alone detail “Indian purposes.” 

TA.143, PageID.11312-11313. But taken together with the treaty’s history, the Supreme Court 

using a functional test “fairly . . . implied” that the area was set aside for Indian purposes, and 

held that “[t]he reservation thus created stood precisely in the same category as other Indian 

reservation[.]” Spalding, 160 U.S. at 404; Contra Br., PageID.9651, 9658 (arguing that the 1855 

Treaty did not create the Reservation because it did not use the phrase “set apart,” include “a 
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verb” in each numbered paragraph’s withdrawal “for the bands,” or textually “commit the United 

States to governing the lands”). 

b. Today’s “Indian Country” definition includes reservations and other 
land categories. 

Early cases required the Supreme Court to interpret the undefined statutory phrases 

“Indian country” and “dependent Indian communities.” Most concerned isolated off-reservation 

parcels. United States v. Sandoval, 231 U.S. 28, 46-47 (1913) (pueblos held communally in fee 

were “dependent Indian communities”); United States v. Pelican, 232 U.S. 442, 449 (1914) 

(allotment held in trust was “Indian country”); United States v. McGowan, 302 U.S. 535, 539 

(1938) (“Indian colony” was “Indian country”). These analyses considered whether the land “had 

been validly set apart for the use of the Indians as such, under the superintendence of the 

Government.” Alaska v. Native Vill. of Venetie Tribal Gov’t, 522 U.S. 520, 529 (1998) (citing 

Pelican, 232 at 449). In contrast, when the Supreme Court considered reservations, it maintained 

that “a tract of land that, being a part of the public domain, is lawfully set apart as an Indian 

reservation[,]” was Indian country. Donnelly, 228 U.S. at 269. 

In 1948, Congress defined “Indian country” to include: 

(a) all land within the limits of any Indian reservation under the jurisdiction of 
the United States Government, notwithstanding the issuance of any patent, and, 
including rights-of-way running through the reservation,  
(b) all dependent Indian communities within the borders of the United 
States whether within the original or subsequently acquired territory thereof, and 
whether within or without the limits of a state, and  
(c) all Indian allotments, the Indian titles to which have not been extinguished, 
including rights-of-way running through the same. 

18 U.S.C. § 1151. This definition “generally applies to questions of civil jurisdiction.” Venetie, 

522 U.S. at 527. The 1855 Treaty Reservation is Indian country under 18 U.S.C. § 1151(a), not 

(b) or (c).  
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c. The dependent-Indian-community test does not apply to treaty-
created reservations. 

The State argues that “three elements” must all appear on the face of a treaty to create an 

Indian reservation. Br., PageID.9649 (citing Oklahoma Tax Comm’n v. Citizen Band Potawatomi 

Indian Tribe, 498 U.S. 505 (1991)). It does not pull this test from a reservation-creation case. 

Rather, Citizen Band considered whether a tribe’s sovereign immunity had the same force on an 

on off-reservation trust parcel as it would on-reservation. 498 U.S. at 511. In that context, Citizen 

Band noted that decisional law did not distinguish between trust land and reservations for 

immunity purposes, and stated the common-law test of “Indian country.” Id. at 511 (citing 

United States v. John, 437 U.S. 634 (1978) (reviewing what the principal test of “Indian country” 

was before Congress passed 18 U.S.C. §1151)). But Citizen Band, like John, did not apply the 

strict elemental test that the State urges. In a half-paragraph analysis, that Court reasoned in toto 

that unlike other off-reservation lands, off-reservation trust land “is ‘validly set apart’ and thus 

qualifies as a reservation for tribal immunity purposes.” Id. In contrast, modern-day courts 

answering reservation-creation questions still follow public land law’s flexible set-aside-for-a-

particular-purpose test. E.g. Shoshone Bannock Tribes v. Reno, 56 F.3d 1476, 1479 (D.C. Cir. 

1995) (“The United States creates reservations by withdrawing land from the public domain and 

reserving the land for a particular purpose, such as an Indian reservation[.]”). 

Pages of the State’s analysis try to blur these lines by applying the stringent test of 

dependent-Indian-communities to the Tribe’s Reservation, Br. PageID.9650-9663 (citing 

Venetie, 522 U.S. at 530-31 (dependent Indian community); Pelican, 232 U.S. at 449 (off-

reservation allotment); McGowan, 302 U.S. at 539 (off-reservation “Indian colony”)). This 

Venetie case line understandably applies strict requirements to find Indian Country outside of a 

reservation. But Venetie did not convert tests for off-reservation dependent Indian communities 
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into the treaty-reservation-creation test or any test of whether Indian reservations are Indian 

Country under §1151(a). Rather, when Venetie noted that Congress had not altered its earlier 

cases, it only matched Donnelly’s tract-of-land-set-apart test to §1151(a)’s Indian reservations, 

not Pelican’s rules for off-reservation allotments or McGowan’s rules for off-reservation Indian 

colonies. 522 U.S. at 528 n.3.  

Similarly, the single reservation-based case that the State relies on to support its three-

part textual test did not rely on the strict test it urges and did not interpret a treaty. See Br., 

PageID.9661 (discussing John, 437 U.S. 634 (1978)). To decide whether off-reservation fee land 

that Congress took into trust and Interior later proclaimed a reservation was an 18 U.S.C. 

§1151(a) “reservation,” it was enough that when Congress acted, it did so “for the benefit of the 

Mississippi Choctaw Indians who were at that time under federal supervision.” John, 437 U.S. at 

649. Any question “was completely clarified by” Department of Interior actions proclaiming the 

land part of a reservation. Id.at 649. John did not connect either the act or proclamation to an 

express “Indian purposes” determination or to Pelican’s dependent-Indian-community “Indian 

character” decision. Contra State Br., PageID.9661. 

Certainly, simply calling a tract a “reservation” does not alone make it so. Br., 

PageID.9652 (citing Hitchcock, 185 U.S. at 389). But just as Hitchcock does not require a 

reservation result from particular language, neither does it require particular language to effect a 

reservation result. 185 U.S. at 389. And a more careful read of Midwest Oil Co. rejects the very 

distinction between “reservations” and “withdrawals” that the State cites it for. Br. See 

PageID.9651. The Supreme Court held that because “the power to make permanent reservations 

includes the power to make temporary withdrawal[, . . .] there is no distinction in principle 

between the two.” Midwest Oil Co., 236 U.S. at 481 (1915). Applied here, the 1855 Treaty read 
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with the executive orders withdrawing from sale the lands that created the Reservation, EO, 

5.14.1855, JA.111, PageID.8325-8326, EO, 8.9.1855, JA.115, PageID.8356-8359, set apart land 

for the Tribe’s use. Hitchcock, 185 U.S. at 389; Donnelly, 228 U.S. at 269; Spalding, 160 U.S. at 

403; Shoshone Bannock Tribe, 56 F.3d at 1479. 

But even if reservation-creation required satisfaction of the States’ proposed text-bound 

elemental test, the historical record5 shows that the 1855 Treaty meets that test. 

Table 2: Sample record facts contrary to State’s claim that the 1855 Treaty did not “set 
apart” lands for “Indian purposes” and “did not subject lands to ongoing federal 
superintendence.” Br., PageID.9650-9664. 

EO, 5.14.1855, JA.111, 
PageID.8325-8326 

• Ordering withdrawal of land “for Indian purposes” 

1855 Treaty, JA.5, 
PageID.6893 

• “The United States will withdraw for the benefit of said 
Indians. . . .”  

• “Third, For the Beaver Island band” 
• “Fourth, for the Cross Village, Middle Village, 

L’Arbrechroche and Bear Creek bands, and such Bay du 
Noc and Beaver Island Indians as may prefer to live with 
them” 

Id., PageID.6894 • Referencing “the tract reserved herein” 

Id., PageID.6894-6895 • Creating a complex federal system of land selection, 
certification, and entry for Indians and concluding that 
unselected and unappropriated lands “may” be sold or 
disposed of to non-Indians 

                                                 
5 The State relies on various treaties with other tribes, but “because the member tribes' intent is 
important to, if not dispositive of, the meaning of particular provisions[,]” a court “cannot simply 
transport” analysis of one treaty into another. Makah Indian Tribe v. Quileute Indian Tribe, 873 
F.3d 1157 (9th Cir. 2017); see also Mille Lacs, 526 U.S. at 202 (rejecting a treaty-to-treaty 
comparison as “a fundamental misunderstanding of basic principles of treaty construction).  
Moreover, its work to parse the various treaties’ text in support of a “plain language” reading 
ignores that the Indian-understanding canon exists precisely because those negotiators’ “‘only 
knowledge of the terms in which the treaty is framed is that imparted to [the Indians] by the 
interpreter employed by the United States[.]’”Washington, 853 F.3d at 963 (quoting Jones v. 
Meehan, 175 U.S. 1, 11 (1899)). 
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Table 2: Sample record facts contrary to State’s claim that the 1855 Treaty did not “set 
apart” lands for “Indian purposes” and “did not subject lands to ongoing federal 
superintendence.” Br., PageID.9650-9664. 

Id., PageID.6895 • Describing “the aforesaid reservations” 
• Describing Presidential discretion to withhold patents 
• Stating education funds will be expended at the direction 

of the President and the United States will manage the 
schools in consultation with the tribes 

• Promising interpreters at various locations for at least 5 
years and “as much longer as the President deems 
necessary.” 

• Establishing mechanism for future treaties  

 

d. Record facts demonstrate the 1855 Treaty negotiators’ intent to create 
the Reservation. 

Reviewing the whole treaty within its historical context, the 1855 Treaty created the 

Reservation for the Little Traverse Odawa.  

i. The bargain 

In 1853, newly confirmed Commissioner George Manypenny reported that: 

By treaty, these [Ottawa and Chippewa] Indians have a right to a home west of 
the Mississippi should they desire to emigrate; but there is no prospect of their 
ever being willing to do so, and the citizens of Michigan, it is understood, 
entertain no desire to have them expelled from the country and home of their 
forefathers. Suitable locations, it is understood, can be found for them in the 
State, where they can be concentrated under circumstances favorable to their 
comfort and improvement, without detriment to State or individual interest, and 
early measures for that purpose should be adopted. 

ARCOIA, JA.47, PageID.7483 (emphasis added). Michigan Indian Agent Henry Gilbert agreed 

that the Michigan Indians “would never consent to remove west” and proposed that “the United 

States . . . grant them, in lieu of lands west of the Mississippi, (to which they are entitled by the 

treaty of 1836, on signifying their desire to remove thither,) a reasonable amount of land within 

the limits of the State, [so] they may be withdrawn to a great extent from the bad influences to 
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which they are now exposed[.]” ARCOIA, JA.46, PageID.7478. To reduce expenses, Gilbert 

proposed “[o]ne location for the Chippewas of Saginaw, and three or four for the Ottowas and 

Chippewas.” Id. 

In early 1854, Gilbert formalized his proposal. JA.107, PageID.8284. His pitch began and 

ended with an itemized ledger of various amounts owed and continuing annuities due to tribes in 

Michigan under earlier treaties. Id., PageID.8285, 8288-8290. He expressed confidence that the 

Indians would release these earlier claims in exchange for a series of new promises—foremost 

that the United States “set apart certain tracts of public lands in Michigan in locations suitable for 

the Indians & as far removed from white settlements as possible.” Id., PageID.8286. Thus, before 

they met with tribal negotiators in 1855, federal negotiators approached the 1855 Treaty with a 

particular reservations-for-release compromise in mind.  

Tribal pleas informed federal negotiators’ formulation of this bargain. With uncertainty 

surrounding the 1836 reservation, the Little Traverse Odawa petitioned the United States for a 

more permanent arrangement that would end the threat of removal. They wrote, “[w]e love the 

spot where our Forefathers bones are laid, and we desire that our bones may rest beside their 

[sic] also.” 1.16.1855, JA.108, PageID.8305. They sought a federal audience because “We want 

to learn about our reservations” and about promises due under earlier treaties, id., including the 

value of the Kansas reservation the 1836 Treaty had promised. E.g.,.Nabunegezhick-Manypenny, 

2.27.1855, TA.44, PageID.10762. The ground for negotiation was fertile, and when Odawa 

leaders returned from a February 1855 visit to Washington D.C., they were pleased with federal 

promises. See Kowise-Manypenny, 2.28.1855, JA.109, PageID.8313.  

Not long after delegates visited Washington in late February 1855, Commissioner 

Manypenny began work to set apart lands in what is now Emmet and Charlevoix counties to “be 
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withheld from sale until it shall be determined whether the same may be required for said [the 

Ottawa] Indians. Manypenny-Wilson, 4.5.1855, JA.110, PageID.8320; see also Wilson-

McClelland, 4.10.1855, JA.111, PageID.8325-8326. The Secretary of the Interior recommended  

that the lands to the “greatest possible extent separated from evil example a annoyance of 

unprincipled whites who might be suposed [sic] to settle” near or among the Indians. 

McClelland-President, 4.12.1855, JA.113, PageID.8343. President Pierce ordered the land  

Figure 2: Executive Order, JA.111, PageID.8328 
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withdrawn “for Indian purposes” as earlier correspondence described. EO, JA.111, PageID.8325-

8326. In preparation for the treaty, the General Land Office marked the top of the tract books for 

all the Emmet and Charlevoix County lands listed in Commissioner Manypenny’s April 5, 1855 

letter: 

This Twp reserved for Indian purposes by Order of the President May 14, 1855. 
See instructions to R&R [Register & Receiver] May 16, 1855. 

See, e.g., PageID.3822 (emphasis added). 

Following negotiations, Commissioner Manypenny and Agent Gilbert wrote to the 

Secretary of the Interior noting the 1855 Treaty’s “discharge and full satisfaction” of earlier 

federal promises, and explaining that the 1855 Treaty’s promise of “the home now secured to the 

Indians in Michigan” was “[i]n consideration” for the release. Aug. 7, 1855, Manypenny-Mix, 

JA.119, PageID.8411. Reviewing courts have uniformly relied on this homes-for-release 

structure to evaluate claims touching the 1855 Treaty. United States v. Michigan, 471 F. Supp. at 

243; People v. LeBlanc, 248 N.W.2d 199, 211 (Mich. 1976); Bay Mills Indian Cmty. v. United 

States, 26 Ind. Cl. Comm. 538 (Dec. 29, 1971), PageID.5243-44. 

ii. The record 

The State advocates a reading of the 1855 Treaty that reduces the United States’ side of 

this bargain to a “temporary” promise that self-destructs. Br., PageID.9664-9678. Its decision to 

rely on a just a sprinkling of documents is contrary to law, Mille Lacs, 526 U.S. at 200-202, and  

ignores abundant disputed record evidence. For example, the State says Indian negotiators 

“prioritized” money owed under earlier treaties, but within context, Tribal leaders only 

responded to the United States’ prioritization of that issue.  
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Table 3: Sample record facts contrary to the State’s claim that Indian negotiators at the 1855 
Treaty “prioritized [the payment] issue over others.” Br., PageID.9666. 

Gilbert-Manypenny, 3.6.1854, 
JA.107, PageID.8285-8290 

• Gilbert’s “ledger entries” of payments owed to the 
Indians developed 18-months before the amounts were 
recorded in the 1855 treaty journal. 

1855 Journal, JA.10, 
PageID.7127 

• Assagon, requesting “justice” under prior treaties and to 
secure the interests of future generations 

Id., PageID.7128 • Gilbert, “[W]e must take up matters one by one. . . . If 
you have any questions concerning old treaties, . . . ask 
them now[.]” 

• Wasson,6 for 1836 Treaty arrears, “[w]e dont [want] this 
money; but wish to lock it up in your bread box” under 
federal protection 

 

 Although the State leans heaviest on the treaty journal, it makes little attempt to account 

for the infirmities that it acknowledges are embedded in that document. See Br., PageID.9664. 

Much of the State’s interpretive effort applies a legalistic English understanding of “patents” and 

“titles.” But most Indian negotiators were not proficient in English. E.g., 1855 Journal, JA.10, 

PageID.7158 (“You do not read & write all of you.”); Valentine, TA.123, PageID.11068.  

 The State reports that nineteenth-century Odawa “had a term to refer to land patents, 

which was translated into English as ‘strong papers[,]’” Br., PageID.9641 n.5, and concludes that 

an Odawa speaker whose statement was translated to mean “strong papers” necessarily meant the 

English property-right definition of patent. See Br., PageID.9641, 9668. But just as 

“gemütlichkeit,” “hygge,” and “wabi-sabi,” are difficult to translate into English today, the 

English concept of fee-simple patent did not translate well into Anishnabemowin in 1855. The 

                                                 
6 The Treaty Journal lists Wasson as “of Manistee” (PageID.7128) and also as speaking for 
Grand Traverse (PageID.7139). Wasson was actually one of the delegates from the Little 
Traverse and Bear Creek Band. Delegates, 7.11.1855, TA.49, PageID.10782. 

Case 1:15-cv-00850-PLM-PJG   ECF No. 611 filed 04/29/19   PageID.11836   Page 34 of 70



25 

translation source the State relies on confirms this. It does not say which Anishnabemowin word 

translates to “patent” or “strong paper.” Br., PageID.9641 n.5 (citing St.Ex.B, PageID.9710). But 

the full English phrase that the State relies on, marked 14.4 in the statement, read “Next summer 

you will receive patents for your lands, which will be the establishment of permanent occupation 

of your Reservations, which you will never be ordered to leave.” Id. (emphasis added). That is, 

for an Anishnabemowin speaker, “patent” and “strong paper” were both inextricably tied to 

reservation-based permanent homes. Id.  

Indeed, the State fails to apprise the Court that the record of this case includes the 

unrebutted testimony of an expert linguist who has highlighted “the lack of direct equivalents in 

Ojibwe for almost every land term in the treaty[,]” and the difficulty that would have posed in 

simultaneous translation. Valentine, TA.123, PageID.11078. For example, although the 1855 

Treaty makes an English-language distinction between the first-step issuance of trust certificates 

for allotment selections and second-step issuance of patents at the expiration of the trust period, 

both terms would have translated into Anishnabemowin as the same phrase: “zwaangangin 

mazaina’iganan.” Id. The states offer no record to support its presumption that throughout the 

treaty journal, when an Odawa negotiator said “zwaangangin mazaina’iganan,” the translator 

correctly surmised that the speaker meant “patent” instead of “trust certificate” or meant “fee 

simple patent” instead of “patents . . . which will be the establishment of permanent occupation 

of your Reservations, which you will never be ordered to leave.” Contra St.Ex.B, PageID.9710.  

The State emphasizes what it calls the parties failure to use the word “reservation” in 

negotiations. Br., PageID.9674-9675. But see 1855 Treaty, JA.5, PageID.6894 (“the tract 

reserved herein”), PageID.6895 (“within the aforesaid reservations”). But without a verbatim 

transcript of the negotiations, there is no way to know whether the negotiators used the word or 
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not. See, e.g, Treaty Journal, JA.10, PageID.7154 (“Agent Gilbert. reads & explains the treaty.”). 

Similarly, the State emphasizes that the Odawa “used the word ‘ashkonigan’” to refer to 

reservations, Br., PageID.9674, but record evidence belies that translation. Valentine Rebuttal, 

TA.152, PageID.11363-11365; St.Ex.B, PageID.9710. Moreover, the absence of an Odawa word 

from the English-language journal is immaterial. As the State’s historian testified, “we don’t 

have anything written about what was said in Ojibwe.” Greenwald, TA.133, PageID.11278. She 

acknowledged the difficulty of “captur[ing] every word that [a federal negotiator] said and 

interpret[ing] it in to Odawa and Ojibwe.” Id., PageID.11280. She further acknowledged that this 

difficulty would compound when an Odawa speaker addressed the delegation in lengthier 

passages. Id., PageID.11278-11279. That is, the treaty-journal translation was not a “word-for-

word . . . or even sentence-by-sentence[,]” account of the negotiations, particularly as to Odawa 

speakers. Id., PageID.11278. That would leave the translator “capturing big ideas rather than 

word for word what you said.” Id., PageID.11279. Indeed, not even the English translation is 

verbatim, as certain passages—even if translated word for word—were summarized by the 

recording secretary. E.g., 1855 Journal, JA.10, PageID.7125 (“Agent Gilbert, opened the Council 

by explaining the object of it”). The record offers no way to conclusively determine whether the 

federal negotiators spoke of Indian reservations, or whether Odawa used the word “ashkonigan” 

and, if they did, how the interpreter translated it into English.  

Moreover, the State relies on the statements of negotiators from other bands without 

regard for the context that different perspectives brought to the negotiations. For example, the 

State calls Andrew Blackbird “a chief from L’Arbre Croche,” an area within the Reservation. 

Br., PageID.9633. Although Mr. Blackbird eventually settled in Harbor Springs, he participated 

in the 1855 Treaty negotiations seemingly as a representative of the Grand River Bands, not a 

Case 1:15-cv-00850-PLM-PJG   ECF No. 611 filed 04/29/19   PageID.11838   Page 36 of 70



27 

Little Traverse Odawa delegate. 1855 Treaty, JA.5, PageID.6897. Nor was he a particularly 

influential representative. He was brushed aside at the treaty negotiations (JA.10, PageID.7144 

(describing Comm. Manypenny’s dismissal of the “error” of “the young man”), did not assent to 

the 1856 Amendments (JA5, PageID.6900), and complained afterward that he was not taken 

seriously. Blackbird, 1887, TA.124, PageID.11081.  

Reviewed in context, the Federal and Tribal negotiators specifically expressed the intent 

that this reservation would not be temporary, would be a permanent boundary around individual 

selections.  

Table 4: Sample record facts contrary to State’s claim that the Treaty Negotiators agreed to 
“unrestricted, individual land ownership” not a permanent reservation. Br. PageID.9666-
9669.  

McClelland-President, 
4.12.1855, JA.113, 
PageID.8343 

• Recommending setting aside lands to be to the “greatest 
possible extent separated from evil example a [sic] 
annoyance of unprincipled whites who might be suposed 
[sic] to settle” near or among the Indians. 

Manypenny-McClelland, 
4.25.1855, JA.114, 
PageID.8346 

• Recommending that they be “concentrated upon suitable 
locations” like those who have had “fixed locations . . .” 

Manypenny-Gilbert, 5.11.1855, 
PageID.3983 

•  “[T]he whole subject of their alleged claims and 
unsettled business is now under the consideration of the 
department, as well as the propriety of at once locating 
them permanently upon reservations.” (emphasis added) 

Tract Book, T38N, R6W, 
PageID.3822 

• Tract book representative of the Emmet and Charlevoix 
County withdrawals marked “This Twp reserved for 
Indian purposes by Order of the President May 14, 1855. 
See instructions to R&R [Register & Receiver] May 16, 
1855.” 

1855 Journal, JA.10, 
PageID.7156 

• “This treaty is for the permanent benefit of you & your 
children & we have not talked of its provisions with a 
forked tongue.” 

Id., PageID.7135 • Manypenny, “The Government is desirous to aid you in 
settling upon permanent homes.” 
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Table 4: Sample record facts contrary to State’s claim that the Treaty Negotiators agreed to 
“unrestricted, individual land ownership” not a permanent reservation. Br. PageID.9666-
9669.  

Id., PageID.7140 • Shawwasing, “The land where we come from is good. 
We want to locate there . . . [w]e consider this land a 
gift.” 

Id., PageID.7142 • Gilbert, “We have looked over the maps since yesterday 
& have been compelled to change your locations in some 
respects; but this only changes the boundaries . . .” 

• Gilbert, “What the Government wants is for all Indians to 
share alike . . .” 

Id., PageID.7144 • Manypenny, “[A]ll should have permanent homes” 
secured by “good, strong papers” 

Id., PageID.7146 • Manypenny, “It is our design now to give in the language 
of the [1836] Treaty a ‘suitable home.’” 

Id., PageID.7156 • Manypenny, “This treaty is for the permanent benefit of 
you & your children & we have not talked of its 
provisions with a forked tongue.” 

Valentine, TA.123, 
PageID.11074-11077 

• “The importance of patents is clear, as they provide the 
legal means of protecting the Chippewas from ever being 
removed from their reservation.” 

• Describing Ojibwe use of “permanent homes” and 
“strong papers” as terms “guaranteeing and safeguarding 
ownership[.]”  

• Explaining “The Concept of Patent and Deed in the 
Ojibwe Language” and the importance of Commissioner 
Manypenny’s discussion of strong papers. 

• Describing the “lack of direct equivalents in Ojibwe for 
almost every land term in the treaty[.]” 

• Describing the single Anishnabemowin word for both 
patents and trust certificates  

Valentine Rebuttal, TA.152. 
PageID.11347-11376 

• Linguistic analysis demonstrating that the Indian 
negotiators understood that the 1855 Treaty provided 
permanent homes in “bounded areas that would have 
been understood as reservations.”  

•  
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Table 4: Sample record facts contrary to State’s claim that the Treaty Negotiators agreed to 
“unrestricted, individual land ownership” not a permanent reservation. Br. PageID.9666-
9669.  

Id., PageID.11363-11369 • Discussing translation of the word “reservation” 

St.Br.Ex.B, PageID.9710 • The Indians understood that they “will receive patents for 
[their] lands, which will be the establishment of 
permanent occupation of your Reservations, which you 
will never be ordered to leave.” 

Manypenny-Hendricks, 
4.8.1856, TA.66, PageID.10836 

• Describing lands “set apart for Indian purposes” 

Smith-Dougherty Letter, 
2.8.1858, TA.74, PageID.10857 

• Concerning cancellation of non-Indian claims in “Ind. 
Reserve lands” 

1867 ARCOIA, JA.66, 
PageID.7725 

• Stating “reservations were set apart for the sole benefit of 
the Indians” 

Wilson-Taylor, 5.5.1868, 
TA.91, PageID.10903 

• Stating that certain tracts of land, “having been withdrawn 
and reserved” under the 1855 Treaty were not available 
for settlers 

Hoxie, TA.153, PageID.11382-
11387 

• Historical analysis of the 1855 Treaty considering 
contemporaneous understanding of public land law and 
federal Indian policy 

 

Similarly, the conclusion that “band leaders understood” that federal superintendence 

would end because property taxation “came up” in negotiations, Br., PageID.9674, ignores the 

record.  

Table 5: Sample record facts contrary to claim that Treaty Negotiators intended to end federal 
superintendence through property taxation. Br. PageID.9674. 

White, TA.53, PageID.10793 • Stating that “no evidence has been found to show the 
later consequences of not paying such taxes, including 
the seizure and sale of land, occurred until well after the 
1855 Treaty. Thus, it is not clear that band members were 
aware of such a possibility.” 
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Table 5: Sample record facts contrary to claim that Treaty Negotiators intended to end federal 
superintendence through property taxation. Br. PageID.9674. 

Lawson, TA.131, 
PageID.11276 

• “In the treaty negotiations he [Manypenny] wasn't really 
aware of what taxes might be.” 

1855 Journal, JA.10, 
PageID.7139 

• Nahmewashkotay, a chief from Cross Village, explains 
that the Indians intend that “these lands may be exempt 
from taxes.”  

Id., PageID.7140 • Kenoshance, talks about taxes, he asks that the Indians 
will not be required to pay taxes on the lands previously 
purchased from the U.S. 

Id., PageID.7145 • Commissioner Manypenny stated that he had decided to 
“manage it [taxes] for your [the Indian’s] benefit.”  

 

Nor does the Journal include any discussion tying taxes to federal authority or explaining that 

state jurisdiction would supplant federal jurisdiction. See 1855 Journal, JA.10, PageID.7124-

7160. 

Using a swan metaphor, Little Traverse and Bear Creek Delegate Wasson specifically 

requested a continuing federal relationship: 

we dont [want] this money; but wish to lock it up in your bread box. I told you 
then that I did not wish to do with our money, as I heard a man once did with a 
little swan. The little swan when he went out used to pick up shillings in his bill & 
bring them to his master. At last his master got to think that the swan was all 
money & cut him open & found no money. So he lost his little swan. Now, we 
dont want to cut our little swan open. We wish to let him live, that our father may 
feed him & he may grow & continue to bring us shillings in his bill.”  

1855 Journal, JA.10, PageID.7128. 

Table 6: Sample record facts contrary to the State’s claim that negotiators “agreed to end 
federal oversight over land selected under the treaty when patents issued.” Br., PageID.9672-
9674 

1855 Journal, JA.10, 
PageID.7159 

• Shawannah, “We wish not only a rope to our lands – but 
a forked rope, which is attached to all our interests so that 
you [the Government] can hold on to it.” 
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Table 6: Sample record facts contrary to the State’s claim that negotiators “agreed to end 
federal oversight over land selected under the treaty when patents issued.” Br., PageID.9672-
9674 

Valentine, TA.123, 
PageID.11071-11072 

• “Shaw-a-nah expresses a desire that the United States 
partner with the delegates to protect their land holdings.” 

1855 Treaty, JA.5, 
PageID.6895-9896 

• Describing Presidential discretion to withhold patents 
• Stating education funds will be expended at the direction 

of the President and the United States will manage 
schools in consultation with the tribes 

• Establishing a mechanism for future treaties  

1855 ARCOIA, JA.50, 
PageID.7567 

• “The Indians have been assigned permanent homes” 
• “Such guards and restrictions are thrown around their 

lands . . .” 

Betts & Knox-Smith, 
6.21.1873, TA.110, 
PageID.11003 

• Stating that railroad rights do not attach to the lands 
because the lands have been “reserved for Indian 
purposes” 

Delano-DOI, 07.12.1873, 
TA.111, PageID.11014. 

• Refusing to direct the lands to be restored under the 1872 
Act because it would be to “deprive the bona fide Indian 
claimants” of their rights to lands 

Drummond-R&R, 8.4.1873, 
TA.112, PageID.11022 

• Denying rights to non-Indian settler on reservations 
because the tract was “within the Indian Reservation 
under the Treaty of July 31, 1855” 

Lee-Smith, 10.16.1876, 
TA.113, PageID.11026 

• Proposing that no more patents should be issued to 
Indians as it results in Indians “being swindled by white 
men” 

Residents-SOI, 06.30.1877, 
JA.161, PageID.8728 

• Emmet County residents petitioning the federal 
government to stop asserting jurisdiction over Indian land 
issues. 

Lee-Smith, 1/13/1877, JA.160, 
PageID.8721 

• Urging “to remand the reservation to the exclusive use of 
the Indians who should not be deprived of it” 

Southard-Chandler, 4.9.1879, 
JA.164, PageID.8784 

• Complaining about Federal officer Brooks investigation 
into land frauds against Indians. 
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Table 6: Sample record facts contrary to the State’s claim that negotiators “agreed to end 
federal oversight over land selected under the treaty when patents issued.” Br., PageID.9672-
9674 

Atty. Gen.-SOI, 11.9.1887, 
TA.115, PageID.11036 

• Informing the Secretary that the US Attorney had been 
assigned to investigate “the matter of certain Indian 
lands” at Harbor Springs. 

Obery-Bissell, 11.26/1888, 
TA116, PageID.11037 

• Confirming that steps had been taken “to secure to 
certain Indians their rights, relative to land in Emmet 
County, Michigan” and had turned over the matter to the 
United States Attorney. 

 

The State offers the blithe aside that the Little Traverse Odawa “did not have to be experts in 

American property law” to see the “freedoms and protections” of land title. Br., PageID.9668. 

But it does not explain which “freedoms and protections” it believes were readily observable, or 

where those observations or the Indian negotiators’ professed “hopes” appear in the record. Id.. 

That record shows that often, non-Indians made the purchases the State relies on, and that Little 

Traverse Odawa purchased the lands to hold “in common” for traditional use, not “in fee.” 

Table 7: Sample record facts contrary to State’s claims concerning band members’ 
experiential knowledge of “American property law[.]” PageID.9668. 

Rice-Stuart, 10.26.1844, TA.32, 
PageID.10722 

• Reporting that Catholic missionary Father Pierz “has just 
ret’d from Ionia Land Office, Has purchased in the names 
of Three Chiefs, over a thousand Acres of Land at 
LaCroix, L’Arbre Croche & Little Traverse, in just the 
locations that they desired”  

Pierz-Lefevere, 10.22.1844, 
TA.33, PageID.10724 

• Reporting purchases done “in the name of three chiefs” 
so that “[c]onsequently the whites will not be able to 
establish themselves among the savages.” 

Power to Purchase Land, 
9.26.1844, TA.34, 
PageID.10725 

• Giving “full power to purchase land for us at the Little 
Traverse that we may own it in common.” 
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 The State’s emphasis that statements about “farms” and “communities” showed the Little 

Traverse Odawa’s “willingness to conform to non-Indian customs[,]” Br., PageID.9670, paints a 

chipper assimilation story. But the Odawa had farmed the Reservation area since before the 1836 

Treaty was inked. McDonell-Harris, 11.17.1837, TA.8, PageID.10605. They were gathered in 

“communities” long before even the 1836 Treaty. Essence of Emmet, TA.5, PageID10596; 

Hemenway, TA.6, PageID.10597. In historical context, Indian negotiators’ discussion of farming 

and communities was not an Odawa choice “to live in ways that the federal representatives 

would accept[,]” and did not evince a purpose at odds with “Indian uses.” Br., PageID.9670-

9671. It was a request to continue to live within their homeland as they had for centuries, 

undisturbed by the onslaught of non-Indian settlement. Similarly, federal negotiators encouraged 

segregated reservations as a tool for assimilation—but the assimilation end did not change the 

reservation means. 1852 ARCOIA, JA.43, PageID.7410 (proposing a model treaty with 

“assimilation provisions” including “the concentration of the several tribes; to their permanent 

domiciliation within fixed and narrow limits”);  1853 ARCOIA, JA.46, PageID.7477-7478 

(proposing to concentrate “the Ottawas and Chippweas” because geographic dispersion was the 

“main obstacle in the way of their more rapid improvement.”); Gilbert-Manypenny, 3.6.1854, 

JA.107, PageID.8286-8287 (Indians in Michigan must be “colonized & have a permanent home 

with an interest in the soil” to achieve their “civilization”). 

Perhaps most telling, the General Land Office marked each tract book for the lands listed 

in Commissioner Manypenny’s pre-Treaty withdrawal request—including all the mainland 

Reservation lands—as follows: 

This Twp reserved for Indian purposes by Order of the President May 14, 1855. 
See instructions to R&R [Register & Receiver] May 16, 1855. 
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See, e.g., PageID.3822 (emphasis added).  

 

Viewing the “record taken as a whole[,]” Hughes, 878 F.3d at 187, and considering the treaty’s 

terms “as the Indians themselves would have understood them[,]” Mille Lacs, 526 U.S. at 196, 

the 1855 Treaty promised a reserved permanent home for the Little Traverse Odawa in exchange 

for the Bands’ releasing the United States from certain earlier treaty promises. 

 The 1870s Acts did not diminish the Reservation. 

Following the 1855 Treaty, the tract that the United States withdrew from sale for the 

Little Traverse Odawa was closed to any non-Indian entry for decades. E.g., TA.50, 

PageID.10786; TA.51, PageID.10787 The 1870s Acts “merely opened reservation land to 

settlement” but did “not diminish the reservation’s boundaries.” Nebraska v. Parker, 136 S. Ct. 

1072, 1079-80 (2016) (quotation and citation omitted). 

1. The reservation-diminishment test is well established. 

“[I]t is settled law that some surplus land acts diminished reservations, and other surplus 

land acts did not.” Solem v. Bartlett, 465 U.S. 463, 469 (1984) (citing cases). “The framework 

we employ to determine whether an Indian reservation has been diminished is well settled.” 

Parker, 136 S. Ct. at 1978 (citing Solem, 465 U.S. at 470-72). Courts apply the same Solem test 

to decide reservation-boundary “diminishment” (reduction) and “disestablishment” (elimination) 

questions. See, e.g., Yankton Sioux Tribe v. Gaffey, 188 F.3d 1010, 1022-23 (8th Cir. 1999). The 

Figure 3: Tract Index, Township 38 North, Range 6 West, PageID.3822 
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Tribe refers to diminishment here because courts use the term “diminishment” more frequently 

and because its test necessarily encompasses disestablishment. 

The diminishment analysis begins from “the presumption that Congress did not intend to 

diminish” a reservation, and throughout the analysis, diminishment cannot “be lightly inferred.” 

Solem, 465 U.S. at 470, 481. Congressional intent to diminish a reservation must be “clear and 

plain[.]” South Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 343 (1998) (citing United States v. 

Dion, 476 U.S. 734, 738–739 (1986); see also Parker, 136 S. Ct. at 1979 (describing the need for 

“unequivocal evidence” of diminishment) (quoting 522 U.S. at 351). “When both an act and its 

legislative history fail to provide substantial and compelling evidence of a congressional 

intention to diminish Indian lands, we are bound by our traditional solicitude for the Indian tribes 

to rule that diminishment did not take place and that the old reservation boundaries survived the 

opening.” Solem, 465 U.S. at 472. 

2. The 1870s Acts’ text does not unequivocally evince diminishment. 

The “first and most important step” of the diminishment test considers the text that 

Congress used in its opening act. Parker, 136 S. Ct. 1072, 1080 (2016); see also Hagen, 510 

U.S. at 411 (“The most probative evidence of diminishment is, of course, the statutory language 

used to open the Indian lands.”). “In the late 1800s, ‘Congress was fully aware of the means by 

which termination could be effected,’ as evidenced by numerous bills that were introduced 

during that time frame that expressly terminated Indian reservations in unequivocal terms.” 

Smith v. Parker, 996 F. Supp. 2d 815, 836 (D. Neb. 2014) (quoting Mattz v. Arnett, 412 U.S. 

481, 504 (1973)) aff’d sub nom Parker, 136 S. Ct. at 1072. 

An act that abrogates a tribal reservation right and provides a fixed payment in exchange 

for that abrogation (termed “‘cession’ and ‘sum certain’ language”) has “hallmark” language that 

is “precisely suited” to reservation diminishment. Yankton, 522 U.S. at 330 (citing  DeCoteau v. 
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Dist. Cty. Court for Tenth Judicial Dist., 420 U.S 425, 445 (1975). Indeed, where an act couples 

language of cession with sum-certain payment, a “nearly conclusive,” or “almost 

insurmountable,” presumption of diminishment arises. Id. (quoting Solem, 465 U.S. at 470). Less 

often, “a statutory provision restoring portions of a reservation to ‘the public domain’” can 

indicate diminishment. Id. at 412–413. But unlike the hallmark cession-plus-sum-certain 

diminishment language, references to the “public domain” without more “are hardly dispositive.” 

Solem, 465 U.S. at 475 (finding no diminishment despite “references to the opened areas as 

being in ‘the public domain[.]’”). Where Congress does not use hallmark diminishment 

language, “we are not inclined to infer an intent to terminate the reservation.” Mattz, 412 U.S. at 

504.  

The 1870s Acts do not include cession, sum certain, or public domain language, and do 

not evince “clear and plain” intent to diminish the Reservation. Yankton, 522 U.S. at 343. As the 

State’s historian testified, to determine diminishment, “I’m looking for some explicit instruction 

that changes the boundary of the reservation[.]” Greenwald, TA.133, PageID.11284. There is 

none in any of the 1870s Acts.  

a. The 1870s Acts do not include hallmark “cession” or “sum certain” 
language. 

Language of cession and sum certain requires “‘explicit reference to cession or other 

language evidencing the present and total surrender of all tribal interests’ or ‘an unconditional 

commitment from Congress to compensate the Indian tribe for its opened land.’” Parker, 136 S. 

Ct. at 1079 (quoting Solem, 465 U.S. at 470). Such “language ‘providing for the total surrender 

of tribal claims in exchange for a fixed payment’ evinces Congress’ intent to diminish a 

reservation[.]” Id. (quoting Yankton, 522 U.S. at 345). For example, congressional adoption of a 

tribe’s agreement to “cede, sell, relinquish, and convey to the United States” unallotted 
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reservation lands in return for the United States’ payment of $600,000 was hallmark cession-

plus-sum-certain diminishment language. Yankton, 522 U.S. at 344. Similarly, the Supreme 

Court held that an act that ratified a tribal agreement that “‘ceded, sold, relinquished, and 

conveyed to the United States’” reservation lands and that “appropriated $2,203,000 to pay the 

tribe for the ceded land” diminished a reservation. DeCoteau, 420 U.S. at 441-42; see also 

Rosebud Sioux Tribe v. Kneip, 430 U.S. 584, 597 (1977) (act stating that “said Indians . . . for the 

consideration hereinafter named, do hereby cede, surrender, grant, and convey to the United 

States all their claim, right, title, and interest’ in the unallotted lands in Gregory County” 

diminished reservation).  

The State tries to squish the 1836 and 1855 Treaties into the 1872 Act, arguing that 

decades-earlier compensation for land cession created Solem’s “almost insurmountable” 

presumption of cession-plus-sum-certain reservation diminishment in the 1872 Act. Br., 

PageID.9680-9681. But Solem asks about the interpretation of discrete statutes, not a course of 

dealings. The State’s see citation do not make it otherwise. DeCoteau considered an 1891 act in 

tandem with an earlier agreement because the 1891 act ratified the earlier agreement; Congress 

incorporated the earlier agreement into the act, not the Court. 420 U.S. at 446-48; see also 

Rosebud, 430 U.S. at 592 (“An examination of the legislative processes which resulted in the 

1904 Act convinces us” to read a 1901 agreement in pari materia with a 1904 act). And Parker 

compared an ambiguous opening act to an earlier cession treaty to interpret the opening act—it 

did not graft one on to the other. 136 S. Ct. at 108. 

In the 1836 Treaty, the Little Traverse Odawa ceded their aboriginal title to 13,837,207 

acres of Michigan’s Lower Peninsula. Opinion, PageID.6715. The United States 

(unconscionably) compensated them for surrender of aboriginal title. Bay Mills v. United States, 
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26 Ind. Cl. Comm. at 542, PageID.5241. But that aboriginal-title right is fundamentally different 

from the United States’ 1855 Treaty promise of a permanent home. See Order, PageID.6728. The 

1855 Treaty’s Article 2 payments were expressly “in lieu and satisfaction of all claims” under 

“any former treaty or treaties[,]” PageID.6895-6896, not consideration for unspecified future 

abrogations. Contra Br., PageID.9681. Solem asks whether the 1872 Act ceded the reservation 

right that the 1855 Treaty created and whether the United States compensated the Tribe for loss 

of that right. It did neither.  

None of the 1870s Acts include cession language “evidencing the present and total 

surrender of all tribal interests” in the reservation or sum-certain language of “an unconditional 

commitment from Congress to compensate the Indian tribe for its opened [reservation] land.” 

Parker, 136 S. Ct. at 1079 (quotation omitted). Indeed, the 1870s Acts do not include any 

language of surrender—partial or otherwise—and do not afford the Tribe a single cent that 

would compensate the Tribe for a surrendered reservation right. See 17 Stat. 381 (June 10, 1872) 

(“1872 Act”), JA.79, PageID.7871; 18 Stat. 516 (March 3, 1875) (“1875 Act”), JA.85, PageID.7888; 

19 Stats. 55 (May 23, 1876) (“1876 Act”), JA.86, PageID.7890. A reasonable factfinder could 

conclude that Congress did not include hallmark cession-plus-sum-certain diminishment 

language in the 1807s Acts because it did not intend to diminish the reservation. Pluck, 640 F.3d 

at 676. 

b. The 1870s Acts did not diminish the Tribe’ Reservation by restoring it 
to the public domain. 

Without hallmark language to lean on, the State tries to satisfy Solem’s first prong by 

arguing that the 1870s acts restored Reservation lands to the public domain. Br., PageID.9679-

9680. That proposal overreads both controlling law and the 1870s Acts themselves. 
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i. Restoration to the public domain can be consistent with reservation 
status. 

Unlike cession-plus-sum-certain language, the phrase “public domain” can appear in an 

opening statute without diminishing a reservation. For example, in Confederated Tribes of 

Chehalis Indian Reservation v. Washington, the Ninth Circuit considered an executive order that 

stated, “It is hereby ordered that the following tract of country in Washington Territory, reserved 

for the use and occupation of the Chehalis Indians, by order of the Secretary of the Interior, dated 

July 8, 1864, be, and the same is hereby, restored to the public domain[.]” 96 F.3d 334, 344 (9th 

Cir. 1996). Despite the operative “public domain” language, the historical record showed that 

“[t]he restoration of lands to the public domain was merely an expedient means of granting them 

allotments in the form of homesteads.” Id. at 345. Against this backdrop, the “returned to public 

domain” language did not meet the “substantial and compelling evidence” threshold for 

diminishment. Id.; see also Solem, 465 U.S. at 475 (isolated “public domain” language is “hardly 

dispositive”); c.f. Hagen, 510 U.S. at 420 (finding diminishment in operative “public domain” 

language coupled with substantial contemporaneous evidence evidenced diminishment).  

ii. The 1870s Acts did not return the Tribe’s Reservation to the public 
domain. 

The State tries to fit within Hagen’s framework by arguing that “[i]n the 1872 Act, saying 

that the lands were ‘restored to market’ was the same as saying that they were restored to the 

public domain.” State Br., PageID.9680. Not so. All land that is in the public domain is on the 

market. See Barker, 181 U.S. at 490. But not all lands on the market are in the public domain. In 

particular, land that is open to entry under some (e.g. homesteading and settlement laws) but not 

all (e.g. railroad grants) of the general land laws is not on the public domain. See id.  

That was the case on the Reservation under the 1870s Acts, as Secretary of Interior Teller 

agreed with General Land Office Commissioner McFarland in 1883. In a public lands decision, 
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Secretary Teller affirmed Commissioner McFarland’s refusal to allow entry onto the Reservation 

with Valentine scrip, certificates used to acquire public land without homesteading. 

Pub.Land.Op., 10.8.1883, TA.118, PageID.11043-11044. He reasoned,  

under the act of 1875 the lands then remaining could no longer be disposed of 
under the general laws relating to the disposition of the public lands. Their 
disposition under that act and under the act of 1876 was limited to homestead 
entry and to sale as therein provided. Under existing legislation these lands can be 
disposed of in no other way.” 
 

Id. (emphasis added). Limited to homestead and prescribed-purchase entry, the Reservation lands 

could not be disposed of under the general land laws; they were not in the public domain. See 

also Rosebud, 430 U.S. at 601 nn. 23, 24 (noting that even if an opening act diminished the 

reservation, general land laws like school grants still might not apply to the diminished tract and 

the land would not be part of the public domain); Pittsburg & Midway Coal Min. Co. v. Yazzie, 

909 F.2d 1387, 1398 (10th Cir. 1990) (distinguishing between “‘opened for settlement’ 

language” and “‘restore to the public domain’ language.”). Irvine v. Marshall’s decision is not 

contrary. Br., PageID.9654 (citing 61 U.S. 558 (1857)). It only held that public land is the 

“exclusive property” of the United States to the exclusion of the states. Marshall, 61 U.S. at 561-

62.  

Nor can emphasis or alteration of the statute convert it into a diminishment statute. The 

State tells this Court that lands restored to market under the Act “shall be subject to the general 

laws governing the disposition of public land of the United States[.]” Br., PageID.9680 

(emphasis and alteration in original). But Congress didn’t stop at the period. The statutory 

sentence continues: “Provided, That none of the lands herein mentioned shall be subject to or 

taken under any grant of lands for public works or improvements, or by any railroad company.” 

1872 Act § 5, PageID.7871 (emphasis in original). The law the State ellipses is precisely the sort 
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of exception that keeps land out of the unrestricted public domain. See Barker, 181 U.S. at 490; 

Pub.Land.Op., 10.8.1883, TA.118, PageID.11043-11044. The 1875 and 1876 Acts similarly 

restricted entry onto reservation lands. 1875 Act 1, PageID.7888 (restricting sale of land 

“valuable mainly for pine timber” and setting minimum sale prices); 1876 Act, PageID.7890 

(restricting sale of land “valuable mainly for pine timber” and allowing entry into remaining 

lands only “under the homestead laws.”). In short, none of the 1870s Acts restored the 

Reservation to the public domain: 

Table 8: Sample record facts contrary to the State’s claim that the 1870s acts restored 
unselected lands to the public domain. Br., PageID.9679-9682. 

1872 Act, JA.79, PageID.7871 • Not including “public domain” in the Act 
• Restricting land acquisition to “Indians only” for 6 

months  
• Including provisions for Indian children 
• Restricting non-Indian acquisition to settlement laws 
• Stating “[n]one of the lands herein mentioned shall be 

subject to or taken under any grant of lands for public 
works or improvements, or by any railroad company.”  

1875 Act, JA.85, PageID.7888 • Not including “public domain” in the Act 
• Restricting homesteading to lands “not valuable mainly 

for pine timber” 
• Stating “lands subject to entry under homestead laws” 
• Stating that after one year, land “shall be offered for sale 

at a price not less than two dollars and fifty cents per 
acre[,]” twice the going rate under the Land Act of 1820. 

1876 Act, JA.86, PageID.7890 • Not including “public domain” in the Act 
• Restricting homesteading to lands “not valuable mainly 

for pine timber” 
• Stating the “Remainder of lands not disposed of . . . shall 

be subject to entry under homestead laws.” 

Pub.Land.Op., 10.8.1883, 
TA.118, PageID.11043-11044 

• “NOT SUBJECT TO ENTRY WITH VALENTINE 
SCRIP” 
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Table 8: Sample record facts contrary to the State’s claim that the 1870s acts restored 
unselected lands to the public domain. Br., PageID.9679-9682. 

Pub.Land.Op., 2.26.1887, 
TA.119, PageID.11045-11048 

• Cancelling “RAILROAD GRANT—INDIAN 
RESERVATION” 

 

c. Searching for “non-diminishment” language reverses the diminishment 
test. 

Without hallmark or other language of diminishment, the State supposes that because the 

1870s Acts did not include features present in (but not required of) other opening acts, the 1870s 

Acts must not be opening acts. Br., PageID.9681-9682. That logic is precisely backward. For 

example, the State argues that because the Acts did not pledge to give land-sale proceeds to the 

Little Traverse Odawa, “Congress intended to eliminate the reservation.” Br., PageID.9681. The 

Supreme Court disagreed over a century ago. Hitchcock, 185 U.S. at 402 (finding no 

diminishment where “[n]o provision is made for compensating the Indians for lands which 

would be lost if the right of the state was sustained[.]”). 

d. The 1870s Acts expressly recognize the continuing Reservation.  

Although no language of the Act indicates that Congress expected limited opening to 

diminish the Reservation boundaries, the 1872 Act expressly recognizes the Reservation. The 

first clause of the 1872 Act states: 

That all the lands remaining undisposed of in the reservation made for the Ottawa 
and Chippewa Indians of Michigan by the treaty of July thirty-first, eighteen 
hundred and fifty-five, shall be restored to market by proper notice, under the 
direction of the Secretary of the Interior, as hereinafter provided. 

PageID.7871. Because the 1875 and 1876 Acts expressly amended the 1872 Act, they must be 

read together to determine diminishment intent. See Hagen, 510 U.S. at 415. If there were any 

doubt about continued Reservation status after the 1872 Act, its 1875 amendment should have 

cleared that confusion. Without making any changes to the 1872 statement that the act concerned 
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lands “in the reservation made for the Ottawa and Chippewa Indians of Michigan by” the 1855 

Treaty, the 1875 Act stated Congress’s continuing understanding that it was opening “land 

reserved for Indian purposes under the treaty with the Ottawa and Chippewa Indians of Michigan 

of July thirty-first, eighteen hundred and fifty-five[.]” 1875 Act, PageID.7888. The brief 1876 

amendments to the 1875 Act similarly did not question that in 1872 and 1875, Congress spoke in 

the present tense and called the area a treaty-created Indian reservation.  

3. The circumstances surrounding the 1870s Acts do not unequivocally 
evince diminishment. 

In the absence of explicit cessation language, historical and legislative evidence of “a 

widely-held, a contemporaneous understanding that the affected reservation would shrink as a 

result of the proposed legislation” may support a holding that the reservation was diminished. 

DeCoteau, 420 U.S. at 471. This second step of the Solem diminishment inquiry focuses on “the 

history surrounding the passage of the” at-issue acts. Parker, 136 S. Ct. at 1080. Even “[m]ixed 

historical evidence” at this second Solem step cannot overcome a “lack of clear textual signal 

that Congress intended to diminish the reservation.” Parker, 136 S. Ct. at 1080. Because the 

State falls well short of demonstrating a widely-held, contemporaneous diminishment 

understanding, summary judgment on their diminishment defense cannot lie.  

a. The State offers no evidence of a widely held contemporaneous 
diminishment understanding. 

Cases holding that “public domain” language diminishes a reservation reach that 

conclusion only on the basis of the statute’s text and substantial second-prong contemporaneous 

evidence of congressional intent to diminish. E.g. Hagen, 510 U.S. at 417- 420; Rosebud, 430 

U.S. at 596-603. But in 1855, Congress did not know that it could unilaterally diminish a 

reservation, let alone try to disestablish the Tribe’s Reservation. See Parker, 136 S. Ct. at 1081 

(describing proof of pre-Lone Wolf and post-Lone Wolf decisions); Lone Wolf v. Hitchcock, 187 
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U.S. 553, 567 (1903) (holding that Congress has the power to abrogate treaties unilaterally). The 

State’s brief sketch of the history of the Acts does not offer compelling reason to presume such 

intent. 

The State samples news articles describing the land’s sale, but none mentions 

diminishment or the public domain. Br., PageID.9683 (citing JA.151, PageID.8679; JA.156, 

PageID.8699). Indeed, one confirms that the 1875 Act did not return the lands to the public 

domain, but instead only allowed homesteading “to the exclusion of speculators.” GT Herald, 

3.11.1875, PageID.8699. A tribal petition to the Secretary of the Interior described the United 

States’ continuing failure to issue patents to Indians owners and the alarming rate at which the 

land office issued patents to settlers, but said nothing about reservation diminishment. Br, 

PageID.9683 (citing Petition. 6.10.1875, JA.158, PageID.8706). The State presumed that 

because then-Indian Agent George Lee acknowledged rampant land frauds but was unsure of his 

“‘legal warrant for rendering [assistance],’” his letter “was inconsistent with continuing 

reservation status where the federal government would have had superintending control.” Br, 

PageID.9683 (quoting Lee-COIA, 12.16.1876, JA.159, PageID.8716). But in responsive 

correspondence, Commissioner Smith directed Agent Lee to “make a thorough investigation of 

the truth of the statements made by the Indians and report the facts so far as they can be 

ascertained, accompanied by such suggestions, and recommendations as you may deem 

advisable.” Smith-Lee, 12.27.1876, TA.145 PageID.11323. After Agent Lee’s initial report, 

Commissioner Smith directed Agent Lee to conduct additional investigations, “render them [the 

Little Traverse Odawa] assistance[,]” including where an Indian’s possessory right “is clear, 

endeavor to secure the peaceable relinquishment of the property to her and if possession is 

Case 1:15-cv-00850-PLM-PJG   ECF No. 611 filed 04/29/19   PageID.11856   Page 54 of 70



45 

refused report the facts to this office that the matter may be brought to the attention of the 

Department of Justice for legal action.” Smith-Lee, 1.10.1877, TA.39, PageID.10743-10744. 

The State’s reliance on two maps that it says do not picture the Reservation is similarly 

flawed. Br, PageID.9683. The 1873 map that it says “dropped” the Reservation label actually just 

moved the label north of Garden Island. PageID.7256. Moreover, adding these maps to a 

historical timeline provides important context. Bowes Rebuttal, TA.1, PageID.10499-10502 (“It 

is not enough to only point out that until well into the twentieth century federal officials 

consistently misinterpreted Article 5, and that we know better now. Stopping the discussion there 

omits that the Article 5 misinterpretation had powerful and enduring consequences that rippled 

across the Tribe’s modern history, distorting the historical record for a century to come.”). In 

1872, Secretary of the Interior Delano misinterpreted the “dissolution clause of Article 5 of the 

1855 Treaty, declaring that upon payment of annuities in the spring of 1872, “tribal relations will 

be terminated.” Order, PageID.6738 (citing Delano Letter, 3.27.1872, TA.121, PageID.11053, 

11057). And even in this uphill environ, post-1872 maps from sources other than the Department 

of the Interior clearly displayed the Reservation. E.g., 1931 Archaeological Map, JA.32, 

PageID.7270.  

b. The legislative history of the 1870s Acts does not unequivocally evince 
diminishment. 

The legislative record confirms that the 1872 Congress acted to protect the Tribe’s 

Reservation. Floor debate and enacted amendments confirmed congressional desire to protect 

Indian selections from ouster, and to keep the Reservation out of the public domain’s application 

of all general land laws, even while it opened the Reservation to limited settlement. 
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Table 9: Sample record evidence contrary to the State’s claim that the 1870s acts restored 
unselected lands to the public domain. Br., PageID.9679-9682. 

Amendment. 6.10.1872, 
TA.134, PageID.11287 

• Amending original bill to strike: “That nothing herein 
shall affect the rights of the State of Michigan to any land 
heretofore granted said State. And in lieu thereof insert: 
that none of the land herein mentioned shall be subject to 
or taken by any grant of land for public works or 
improvements or by any railroad company.” 

Report, 2.25.1874, JA.82, 
PageID.7881-7882 

• Stating bill’s intent to provide Indians who had come of 
age since the time of the Treaty “ample opportunity to 
enter lands and locate them near others of their people.” 

Id., PageID.7882 • Describing “vacant lands of this Indian reserve” 

Amendment, 12.23.1874, 
TA.135, PageID.11289 

• “At the end of section I strike out the words ‘restore to 
market’ and insert the words ‘offer for sale at a price not 
less than $2.50 per acre.’”  

Cong. R., 5.17.1876, TA.136, 
PageID.11290 

• Describing lands in Michigan “which are in an Indian 
reservation” 

 

History bore out these choices. A map of the land grant of the Grand Rapids and Indiana Railway 

Company shows the railroad’s alternate-section grants in 1870. TA.137, PageID.11294 Long 

after the 1870s acts, the railroad’s alternate-section grants traced a path across the entire lower 

peninsula—but no alternate section grants were made within or through the Reservation. Id.  
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Figure 4: Map of land grant of the Grand Rapids & Indiana Railroad, TA.137, PageID.11294 ( 

Legend: “Lands belonging to the Grand Rapids and Indians Railroad Co. shaded thus . . . [grey 
shaded squares]” 
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“When both an act and its legislative history fail to provide substantial and compelling 

evidence of a congressional intention to diminish Indian lands, we are bound by our traditional 

solicitude for the Indian tribes to rule that diminishment did not take place and that the old 

reservation boundaries survived the opening.” Solem, 465 U.S. at 472 (citing Mattz, 412 U.S. at 

505 and Seymour, 368 U.S. 351). So it is here.  

c. Contemporaneous evidence confirms that Congress did not intend to 
diminish the Reservation. 

The State’s brief description of the years between the 1855 Treaty and the 1870s Acts 

skips record evidence of the twin pressures of mismanaged treaty allotment and encroaching 

settlement that led to the 1870s Acts, of Congressional rejection of diminishment in favor of 

limited opening, and of the widely held contemporaneous understanding that the opened area 

was a Reservation.  

Table 10: Sample record evidence of the Little Traverse Odawa’s pleas for the United States 
to complete administration of the still-in-process selection process and continued federal 
superintendence of the lands.  

Petition 1.4.1865, JA.140, 
PageID.8586; 

• “We wish to have all the unlocated lands on our 
reservation in Oceana and Mason county, withdrawn 
from market so that neither Indians or white men can 
purchase the same until a new treaty can be made or the 
old one amended.” 

Petition, 9.28.1868, TA.96, 
PageID.10916 

• Requesting that money still due from the “U.S. 
Government . . . remain in the hands of the government 
to be in perpetual Indian fund from which the Indians 
shall draw interest” 

Taylor-Browning, 1.27.1869, 
JA.135, PageID.8539 

• “The Ottawas and Chippewas have for several years been 
anxious to make some arrangement whereby they can 
become allotments of land for their children, for who no 
provision was made by the treaty of 1855, which 
omission they say was an oversight.” 
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Table 10: Sample record evidence of the Little Traverse Odawa’s pleas for the United States 
to complete administration of the still-in-process selection process and continued federal 
superintendence of the lands.  

Parker-Long, 7.30.1869, 
TA.103, PageID.10952 

• Describing the failures to get the right selection lists and 
stating “[t]he matter has thus gone on until there is great 
confusion, and it is difficult to tell what are the present 
selections” under the Treaty 

Ahgosa-Grant, 3.22.1871, 
TA.97, PageID.10926 

• “We wish you would give our young men [those who 
have come of age since the last treaty was made] forty 
acres of land each as given in our treaty” 

Shawbewuoung-Grant, 
7.25.1871. TA.98, 
PageID.10928 

• “We desire and pray for a new treaty with the United 
States Government. Our last Treaty of July 31, 1855, 
calls for a New Treaty. Why should we deviate from the 
Treaty mentioned?” 

 

Table 11: Sample record evidence of non-Indians’ efforts to open the land that they expressly 
recognized was an Indian reservation. 

1866 ARCOIA, JA.65, 
PageID.7720 

• “Indian reserved lands” 

Ferry-Browning, 6.5.1868, 
JA.134, PageID.8528 

• “certain Indian reservations” 

GR Daily Eagle, 7.14.1868. 
TA.99, PageID.10932 

• “The Indian Reservations” 

42d. Cong. S. Misc. Doc. 50, 
JA.145, PageID.8636 

• “Indian Reservations” 

 

Table 12: Sample record evidence of the failure of cession-plus-sum-certain proposals. 

GT Herald, 2.4.1869, JA.136, 
PageID.8553 

• Proposing that “for a just equivalent” to the Indians, 
theirs claims “be relinquished” 

GT Herald, 2.11.1869, JA137, 
PageID.8564 

• Advocating to “adjust the legal claims of Indians” to the 
lands by “payments in land, or money” 
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Table 12: Sample record evidence of the failure of cession-plus-sum-certain proposals. 

GT Herald, 4.1.1869, TA.100, 
PageID.10937 

• Advocating giving Indians “money compensation” in 
exchange for Indians “to relinquish” rights to land in the 
reservation. 

 

Table 13: Sample record evidence of continuing federal administration of “their [the Ottawa 
and Chippewa Indians] reservations” after initial 1872 opening. 

Betts, 10.04.1872, JA.149, 
PageID.8666 

• Requesting the department “suspend the notice and act of 
restoring these lands [under the 1872 Act]” because “they 
will be defrauded of their lands and rights as secured to 
them under the Treaty of 1855” 

Walker-Betts, 7.16.1872, 
TA.106, PageID.10986 

• Making recommendations for Indians who possess 
certificates but not patents 

Betts-Walker, 10.29.1872, 
TA.107, PageID.10990 

• “large number [of Indians] holding proper claims to land 
under the treaty who have not received patents therefore 
and their rights must be regarded” 

Pub.Land.Op., 10.8.1883, 
TA.118, PageID.11043-11044 

• Secretarial opinion that Reservation land “NOT 
SUBJECT TO ENTRY WITH VALENTINE SCRIP” 

Pub.Land.Op., 2.26.1887, 
TA.119, PageID.11045-11048 

• Cancelling “RAILROAD GRANT—INDIAN 
RESERVATION” 

Pub.Land.Op., 5.18.1892, 
TA.120, PageID.11049-110 

• Reversing improperly canceled “INDIAN HOMESTEAD 
ENTRY—ACT OF JUNE 10,1872” 

 

Contemporaneous evidence of the 1870s Acts fall well short of Solem’s requirement of 

“unequivocal[]” intent to diminish. 465 U.S. at 471. Indeed, the State does not even try to 

demonstrate the “absence of a genuine issue of material fact” that must support any grant of 

summary judgment. Street, 886 F.2d at 1479. 

4. The subsequent history of the Reservation does not unequivocally evince 
diminishment. 

As a third “unorthodox and potentially unreliable,” Solem, 465 U.S. at 472 n.13, step, 

courts look to the history of an area following opening acts for clues concerning congressional 
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intent. Solem, 465 U.S. at 470. In this analysis, “Congress’s own treatment of the affected areas, 

particularly in the years immediately following the opening, has some evidentiary value, as does 

the manner in which the Bureau of Indian Affairs and local judicial authorities dealt with 

unalloted open lands.” Id. at 471. Courts may also consider demographic history and whether 

“the area has long since lost its Indian character,” Id. Even unambiguous third-prong evidence 

can only “reinforc[e]” a diminishment decision grounded in the first two Solem prongs. Parker, 

136 S. Ct. at 1081 (citing cases). Accordingly, the Supreme Court “has never relied solely on this 

third consideration to find diminishment.” Id. 

a. Congressional treatment demonstrates continued Reservation 
recognition. 

Continued congressional discussion of an extant reservation weighs against 

finding diminishment. See Mattz, 412 U.S. at 505, n.25; Seymour, 368 U.S. at 356-57. 

But in their third-prong analyses, no defendant mentions that in the years since the 1855 

Treaty, Congress has consistently recognized the undiminished Reservation:  

Table 14: Sample record evidence contrary to the State’s claim that “[Congress does] not see 
the area as a reservation.” PageID.9687 

1872 Act, § 1, JA.79, 
PageID.7871  

• Referencing the “reservation made for the Ottawa and 
Chippewa Indians” by the 1855 Treaty 

1875 Act, § 3, JA.84, 
PageID.7888 

• Referencing “land reserved for Indian purposes under” 
the 1855 Treaty 

Cong. R., 5.17.1876, TA.136, 
PageID.11290 

• Describing lands in Michigan “which are in an Indian 
reservation” 

S. Rpt. 103-260, 5.16.1994, 
PageID.3833 

• “The historical record is clear that the Treaty 
Commissioners and the Indian tribal governmental 
representatives understood that the 1855 treaty reaffirmed 
the political autonomy of the bands and created what 
were intended to be permanent reservations for the tribes 
with their traditional homelands.” 
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Table 14: Sample record evidence contrary to the State’s claim that “[Congress does] not see 
the area as a reservation.” PageID.9687 

Pub. L. 103-324, 108 Stat. 
2156, § 2(3), § 4(b)(2)(A) 
(1994) 

• Acknowledging the “Little Traverse Reservation in the 
1836 Treaty of Washington and the 1855 Treaty of 
Detroit[.]”  

• Referencing “the boundaries of the reservations for the 
Little Traverse Bay Bands as set out in Article I, 
paragraphs ‘third’ and ‘fourth’ of the Treaty of 1855” 

 

None of these statutes referred to a “diminished” “ceded” or even “former” Reservation.  

b. Subsequent-treatment facts do not unequivocally evince 
diminishment. 

“Every surplus land Act necessarily resulted in a surge of non-Indian settlement[,]” 

Yankton, 522 U.S. at 357, so is the “least compelling” evidence of diminishment. The historian 

who created the land-ownership source that the State relies on, id., (citing St.Ex.F, PageID.9763) 

admitted that “there isn’t a good way to distinguish” between sales to Indians and non-Indians 

and that she did not attempt the research that analysis would require. Greenwald, TA.133, 

PageID.11282. But relying on acknowledged “land frauds and tax reversion[,]” Br., 

PageID.9686-9687, to prove diminution of a treaty promise is precisely the sort of “backhanded” 

abrogation that the Supreme Court has cautioned against. Menominee Tribe of Indians v. United 

States, 391 U.S. 404, 412 (1968). And the record counters the State’s third-prong diminishment 

arguments. 
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Table 15: Sample record facts contrary to the State’s claim that population figures, land 
ownership, and the Tribe’s exercise of jurisdiction evince diminishment. Br., PageID.9684-
9689 

Bowes Rebuttal, TA.1, 
PageID.10520-10525 

• Census data demonstrates that “the actual number of 
Indian people in Emmet and Charlevoix counties remain 
relatively stable from 1900 to 1930” 

• Data “shows that ‘the treaty area and the two counties 
[Emmet and Charlevoix] have a higher concentration of 
persons identifying as Native American that does the 
state as a whole’” (quoting the State’s demographer, Mr. 
Guthrie) 

• Concentrations in the incorporated areas show that “the 
Little Traverse Odawa continued to live within their 
historic villages” 

Greenwald Depo, TA.133, 
PageID.11282-11283 

• Demonstrating that St.Br.Ex.F, PageID.9763 did not 
reflect an accurate evaluation of the land ownership of 
Indians v. non-Indians, the concentration of Indians near 
their native villages, or land usage by Indians. 

Lee-Smith, 10.16.1876, 
TA.113, PageID.11026 

• Proposing that no more patents should be issued to 
Indians as it results in Indians “being swindled by white 
men” 

Boening, PageID.9908-9909 • Describing the Tribe’s exercise of Indian Child Welfare 
Act jurisdiction 

Boening, PageID.10366 • Describing obstruction of the Tribe’s exercise of Indian 
Child Welfare Act jurisdiction 

Hemenway, TA.6, 
PageID.10598-10600 

• Describing the NMOA’s provision of social services to 
members and blood-quantum calculation for federal 
services 

Cobe, PageID.10447-10448 • Describing limitation of tribal patrols to trust lands for 
liability reasons but responses to calls throughout the 
Reservation under interagency agreements 

Resol., 3.4.1992, TA.146, 
PageID.11326 

• Readmond Township acknowledging the Tribe’s 
autonomy and “tribal political influence” 

Resol., 3.10.1992, TA.147, 
PageID.11327 

• Readmond Township acknowledging same 
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Table 15: Sample record facts contrary to the State’s claim that population figures, land 
ownership, and the Tribe’s exercise of jurisdiction evince diminishment. Br., PageID.9684-
9689 

Agreement, 12.29.1997, 
TA.128, PageID.11092 

• Admitting that the Townships and Readmond “has 
jurisdictional responsibility for Native American human 
remains and cultural objects that exist on all lands within 
the exterior boundaries of the reservation.” 

Rentrop, TA.149, 
PageID.11335-11336 

• Q: “[S]ay you're going along on 119 to Cross Village and 
you're speeding, . . . you pass a state trooper on the 
highway that's coming towards you and he doesn't stop 
you for speeding. Does that mean that the state is not 
exercising jurisdiction over that portion of Emmet 
County?” A: “No.” 

 

Table 16: Sample record facts contrary to the State’s claim that “People do not see the area 
as a reservation.” Br. PageID.9687. 

Bowes Rebuttal. TA.1, 
PageID.10528-10530 

• Citing Charles Cleland, Faith In Paper, acknowledging 
“‘reservations made in the treaties of July 31 and August 
2, 1855,’ and then quotes from Manypenny’s official 
report from 1855 in which the Commissioner wrote that 
by those particular treaties ‘the Indians are to have 
assigned them permanent homes.’” 

• Citing Historian Benjamin Ramirez-Shkwegnaabi’s 
statement “‘the reservations stipulated in the treaty 
allowed them to remain in Michigan without further 
threat of removal west to Indian Territory.’” 

• Stating that “where scholars look squarely at the question 
of the 1855 Treaty’s creation of political boundaries, 
those scholars, historians and ethnohistorians find the 
Little Traverse Reservation.” 

Agreement, 12.29.1997, 
TA.128, PageID.11092. 

• Intergovernmental agreement stating that the Townships 
and Readmond and are “located within the exterior 
boundaries of the LTBB reservation of 1855”  

Report, 11.2002, TA.125, 
PageID.11084 

• State’s historian’s identification of the Tribe’s 
“Reservation Established” by the “1855 Treaty of 
Detroit[.]” 
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Table 16: Sample record facts contrary to the State’s claim that “People do not see the area 
as a reservation.” Br. PageID.9687. 

Emmet County Master Plan, 
2015, TA.127, PageID.11090-
11091 

• “The Reservation Boundary for the Little Traverse Bay 
Band [sic] of Odawa Indians, as originally described in 
the 1855 Treaty of Detroit and repeated in P.L.103-324, 
is the area within which the Tribe has jurisdiction over its 
membership[.]”  

• Locating the Reservation boundary on a map with a 
heavy maroon line 

Petoskey News-Review, 
11.1.2010, TA.138, 
PageID.11295-11297 

•  Front-page article describing a walk “around the border 
of the tribe’s 336 square-mile reservation land in Emmet 
and Charlevoix counties, which was established in 1855 
by the Treaties of Detroit.”  

• Including map detailing the walk down roadways closest 
to the 1855 Treaty boundary 

Petoskey News-Review, 
4.4.2011, TA.139, 
PageID.11298 

•  Re-publishing the map of the walk 

 

The State’s sweeping assertion that unidentified “[p]eople do not see the area as a 

reservation[,]” Br., PageID.9687, overstates the case, as the balance of this brief has shown. The 

Department of the Interior has confirmed that the Tribe is the successor to the 1855 Treaty’s 

Article 1 paragraphs third and fourth and that the treaty aimed to “‘provide the Indians with 

permanent homes in Michigan.’” Roberts-Gasco Bentley, 05.11.2016, PageID.647 (citation 

omitted). Closer to home, many of the parties to this case and their constituents have expressly 

recognized the continuing existence of the Tribe’s 1855 Treaty Reservation. For example: 

• A 1997 intergovernmental agreement recited that Readmond and Friendship 
Townships “are located within the exterior boundaries of the LTBB reservation of 
1855[.]” TA.128, PageID.11092; 

• A 2005 Petoskey News-Review article reported that a federal grant would focus on 
surveys and management of any wolves that may be found in the 1855 reservation 
area, which is most of Emmet County and the northern portion of Charlevoix 
County.”“ Petoskey-News, 8.26.2005, TA.132, PageID.11277. 
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As in Parker, “[t]his ‘mixed record’ of subsequent treatment of the disputed land cannot 

overcome the statutory text, which is devoid of any language of Congress’ intent to diminish.” 

136 S. Ct. at 1075 (quoting Yankton, 522 U.S. at 356).  

 The 1855 Treaty Reservation did not self-destruct 

The State’s self-diminishing-reservation argument suffers from the same absence of 

undisputed facts that underlies the remainder of its motion. See Br., PageID.9676-9678. 

“Draw[ing] all reasonable inferences in favor of the [Tribe],” the evidence is not “so one-sided” 

that the Defendants must prevail as a matter of law. Pluck, 640 F.3d at 676. The Court should 

reject this invitation to push statutory diminishment outside the bounds of controlling law.  

Although it complains that Solem “may not be suited to” its diminishment defenses, the 

State does not offer any alternate framework. Br. PageID.9679. Instead, in a passage that lacks 

even a single legal citation, it sketches a brief argument that the Reservation “ceased to exist 

under the treaty’s terms[,]” without reference to any congressional action to reach that result. Br., 

PageID.9676-9678. The Tribe is not aware of any cases that have so held.  

Keweenaw Bay Indian Community v. Michigan (“KBIC”) rejected Michigan’s earlier 

attempt to advance eerily similar arguments. 784 F. Supp. 418 (W.D. Mich. 1991). There, 

Michigan argued that the United States’ agreement “to set apart and withhold from sale . . . all 

the unsold lands in” identified townships, 10 Stats., 1109 (Sept. 30, 1854), created a 

“‘checkerboard’ reservation” of only those lands that had not been sold before the treaty was 

inked.7 Id. at 419. It urged this “to be the plain reading of the treaty” because the negotiators 

                                                 
7 It is unclear whether the State makes the same argument here. See Br., PageID.9655 (stating 
that sold lands “were not withdrawn from sale.” That argument fails here for the same reason it 
failed in KBIC: the Little Traverse Odawa would not have understood the 1855 Treaty to create a 
“checkerboard” withdrawal. E.g., Valentine Rebuttal, TA.152, PageID.11365-11369.  
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“viewed the reservation as being merely temporary in nature,” such that “the treaty becomes a 

form of self-executing land distribution.” Id. at 427.  

KBIC applied the familiar law that “[t]hat question is addressed by determining the 

Indians’ understanding of the treaty, consistent with the canons of treaty construction.” Id. at 

426. Reviewing the historical context of treaty negotiations and its subsequent treatment, the 

court found it “inconceivable that the Indians would have understood” the treaty to create 

anything other than “a reservation, the boundaries of which were coterminous with those of the 

townships and fractional townships described in the treaties.” Id. The “unsold” language 

“referred only to land title,” and what lands were available for allotment. It “had no bearing upon 

the question of boundary.” Id. The court closed by rejecting Michigan’s invitation “[t]o engage 

in a twentieth century search of all land titles to determine which tracts have been continuously 

owned by Indians,” cautioning against the tendency “to lose sight of the distinction between 

jurisdiction and title.” Id. at 428; accord Cardinal v. U.S., 954 F.2d 359, 363 (6th Cir. 1992) 

(“[N]otwithstanding the issuance of any patents to Michigan or the canal company, the Reynolds 

property is still land within the limits of the reservation.”). So it is here.  

The five documents that the State relies on do not demonstrate any Indian understanding 

that the Reservation boundary would self-diminish. State. Br., PageID.9677 (citing JA.5, 

PageID.6895 (1855 Treaty); JA.149, PageID.8664-8666 (describing land frauds); JA.150, 

PageID.8673-8674 (describing federal malfeasance); JA.153, PageID.8682-8684 (same), 

PageID.9715 (one patent). The State’s arguments concerning citizenship, PageID.9676, ignores 

that “citizenship is not in itself an obstacle” to Indian-country creation. United States v. 

Sandoval, 231 U.S. 28, 47–48 (1913) (citing cases); see also United States v. Holliday, 3 Wall. 

407, 419 (1865) (“Neither the constitution of the State [of Michigan] nor any act of its 
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legislature, however formal or solemn, whatever rights it may confer on those Indian or withhold 

from them, can withdraw them from the influence of an act of Congress[.]”). It also overstates 

the ignores that Michigan’s 1850 Constitution only extend citizenships to some Indians. 

Table 17: Sample record facts contrary to the State’s claim that the Little Traverse Odawa 
sought state citizenship in lieu of a Reservation. Br., PageID.9676. 

1850 MI Const., JA.103, 
PageID.8190 

• Extending the electoral franchise to certain “civilized 
male inhabitant[s] of Indian decent . . . not a member of 
any tribe” 

Const. Proceedings, 1850, 
TA.38, PageID.10742 

• Describing the amendment’s intended application to 
“civilized people – white to all intents and purposes, 
except they had descent from Indian parents. 

 

Its statement that the 1855 Treaty “allowed restrictions on alienation only temporarily” 

until patents issued, Br. PageID.9677, ignores that Article 1 afforded the President unfettered 

discretion to refuse patents indefinitely. JA.5, PageID.9895. And its conclusion that without any 

language of diminishment or relinquishment of rights, issuance of patents “ended any Indian 

reservation,” PageID.9677, is flat contrary to controlling law. e.g., DeCoteau, 420 U.S. at 444 

(citing Celestine, 215 U.S. at 285).; see also Mille Lacs, 526 U.S. at 198 (“It is difficult to 

believe” that the tribe would have released “rights they had fought to preserve in 1837 without at 

least a passing word about the relinquishment.”). For the same reasons that the 1855 Treaty 

created a reservation, supra § III(A), it created a permanent reservation that did not self-destruct. 

IV. Conclusion 

The State filed a trial brief, not a summary-judgment motion. Fed. R. Civ. P. 56. Offering 

an incomplete record that draws every inference in their own favor, the State has not even tried 

to “meet the initial burden of showing the absence of a genuine issue of material fact as to an 

essential element of the non-movant’s case.” Street, 886 F.2d at 1479. Because the full record of 
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this case reflects the genuine dispute of myriad material facts, the Tribe respectfully requests that 

the Court deny the State’s motion in all respects and set this case for trial. 
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