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1 

 

“The Reservation Boundary for the Little Traverse Bay Band [sic] of Odawa 
Indians, as originally described in the 1855 Treaty of Detroit and repeated in 
P.L.103-324 [the 1994 Reaffirmation Act], is the area within which the Tribe 
has jurisdiction over its membership[.]” 

Emmet County Master Plan, 2015, TA.127, PageID.11090-11091. 

 

I. Factual Background 

The story of this case does not start or end on July 31, 1855. To understand whether the 

parties who negotiated the Treaty with the Ottawa and Chippewa Indians of Michigan, 11 Stat. 

621 (July 31,1855) (“1855 Treaty”) Article 1, paragraphs Third and Fourth, intended to create an 

Indian reservation for the Little Traverse Odawa1 (the “Reservation”), we must “look beyond the 

written words to the larger context that frames the Treaty, including the history of the treaty, the 

negotiations, and the practical construction adopted by the parties.” Minnesota v. Mille Lacs 

Band of Chippewa Indians, 526 U.S. 172, 196 (1999) (quotation omitted).  

A. The Land 

In 1833, L’Arbre Croche Chief Apawkozigun arrived at the Michilimackinac agency post 

with 110 men in fourteen canoes to assert tribal jurisdiction over fishing grounds along Lake 

Michigan. Johnston-Schoolcraft, 6.20.1833, TA.3, PageID.10584. This early interaction marked 

just one instance of a Little Traverse Odawa2 request for federal protection of tribal authority, but 

                                                
1 All parties agree that the bands named in Article 1, paragraphs Third and Fourth of the 1855 
Treaty (collectively, the “Predecessor Bands” or “Little Traverse Odawa”) are political 
predecessors of the Little Traverse Bay Bands of Odawa Indians (“Tribe”). PageID.2674-2675. 
The Associations no longer argue that any other tribes are successors to the Little Traverse 
Odawa. See Am. Aff. Def. 2, PageID.9210. 
2 All parties agree that the bands named in Article 1, paragraphs Third and Fourth of the 1855 
Treaty (collectively, the “Predecessor Bands” or “Little Traverse Odawa”) are political 
predecessors of the Tribe. PageID.2674-2675. 
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the Odawa relationship to Little Traverse Bay and its surrounding lands, see Archeological Map, 

JA.32, PageID.7270, was long-established even then. McClurken, TA.4, PageID.10587-10592; 

Archeological Map, JA.32, PageID.7270. 

By the time the Little Traverse Odawa signed the 1836 Treaty of Washington, 3.28.1836, 

JA.1, 7 Stat. 491, PageID.6825 (“1836 Treaty”), tribal villages, including L’Arbre Croche, 

Middle Village, and Cross Village (all then known by Odawa names as depicted infra at Figure 

1), were well established. McClurken, TA.4, PageID.10588-10589. An 1837 federal report noted 

that these three locations had 291 houses, 3,082 apple trees, 1,928 acres of improved lands, and 

over 5,256 cultivated acres. McDonell-Harris, 11.17.1837, TA.8, PageID.10605. Fishing and 

maple sugaring were also important parts of Odawa life. McClurken, TA.4, PageID.10587; 1837 

ARCOIA, JA.33, PageID.7273 (stating that the Odawa have “advanced more in agriculture than 

any other lake tribe . . . They make a considerable quantity of maple sugar, which, together with 

a limited crop of corn, is sold in the Mackinac Market.”). Indian Agent Schoolcraft’s 1837 map 

reported population for the bands along with 1836 reservation locations. Schoolcraft Map, 1837, 

JA.12, PageID.7174-7177. Little Traverse Odawa, including the Beaver Islands bands, made up 

over one-quarter of the population of all the bands located in the cession area. See id., 

PageID.7174-7175. The Odawa name for the homeland that follows Lake Michigan from the 

northern Waugoshance Point south to Charlevoix is Waganakising. See Hemenway, TA.6, 

PageID.10597. Translated as “bent tree,” the term refers to a landmark of navigational and 

historical interest as well as cultural meaning.Id. Later termed L’Arbre Croche by the French, the 
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land of the crooked tree is “very prominent in [the Little Traverse Odawa] belief system,” 

because it marks a place where a “sacred tree . . . was touched by a powerful spirit that’s 

  Figure 1: Scenic Shore Drive Map, TA.2, PageID.10583 
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prominent in [the Tribe’s] belief system. So once that spirit interacted with the tree it made it 

sacred.” Id. Although the original bent tree is gone, similar landmarks that tie physical place to 

Odawa identity stretch across the Reservation landscape today. E.g., Bowes, TA.130, 

PageID.11207-11208 (describing the Council Trees near Charlevoix), PageID.11269-11272 

(describing Reservation cemeteries); Bowes Rebuttal, TA.1, PageID.10554-10555 (stating 

“[g]ravesites and the lands that hold them are a physical link between the Odawa and their 

ancestors, whose spirits they believe still live alongside today’s Odawa” and describing annual 

Ghost Suppers); PageID.10557-10558 (describing the Council Trees as a marker of “the 

existence of the Odawa.”).  

 This connection is not new. In 1836, Odawa chiefs described the lands in Michigan as 

given to them by “the Great Spirit.” Noahquageshik-Jackson, 1.27.1836, TA.9, PageID.10625. It 

is the place they “expect[ed] our bodies to rest” after death because “our Father & Mothers & 

relations are here.” Id. An 1835 memorial written on behalf of an Odawa delegation, described 

the Odawa’s desire to remain in their homeland: 

It is a heart-rendering thought to our simple feelings to think of leaving our native 
country forever; the land where the bones of our forefathers lay thick in the earth; 
the land which has drank, and which has been bought with the price of, their 
native blood, and which has thus been safely transmitted to us. It is, we say, a 
heart-rendering thought to us to think so; there are many local endearments which 
make the soul shrink with horror at the idea of rejecting our country forever – the 
mortal remains of our decreased parents, relations, and friends, cry out to us as it 
were, for our compassion, our sympathy, and our love. 

Ottawa-Memorial, 12.7.1835, JA.89, PageID.8088. Today’s Tribal citizens undertake the same 

celebrations to link living Odawa to their ancestors interned in the land around Little Traverse 

Bay that those ancestors undertook “from time immemorial.” McClurken, TA.4, PageID.10591.  

In the lead-up to the 1836 Treaty, the Odawa were unified in their refusal to sell their 

lands. The Grand River bands stated it matter-of-factly, “[w]e think to remain on our land here 
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& not sell it.” Noahquageshik-Jackson, 1.27.1836, TA.9, PageID.10625 (emphasis added). 

Augustin Hamlin wrote for the Odawa delegation: 

The principal objects of our visit here, are these: we would make some 
arrangements with the government for remaining in the Territory of Michigan in 
the quiet possession of our lands, and to transmit the same safely to our posterity. 
We do not wish to sell all the lands claimed by us, and consequently not to remove 
to the west of the Mississippi.  

Ottawa-Memorial, 12.7.1835, JA.89, PageID.8087 (emphasis added). 

B. The Treaties 

In 1833, with the Federal removal period in full swing, COHEN’S HANDBOOK OF FEDERAL 

INDIAN LAW (“COHEN’S HANDBOOK”) § 1.03[4][a], at 41-42 (Nell Jessup Newton ed., 2012), the 

Odawa in Michigan asked to go to Washington to “bring before the President the subject of their 

lands.” Schoolcraft-Porter, 11.21.1833, TA.10, PageID.10629. Alarmed by the potential “that 

perhaps they will soon have to leave this place and move far from here[,]” the “Indians of Arbre 

Croche especially [we]re very much worried about their land.” Baraga, 6.26.1834, JA.87, 

PageID.8075. A L’Arbre Croche speaker declared that the band was “firmly resolved never to 

cede their lands to the government of the United States, and not to make themselves or their 

children unhappy.” Id., PageID.8076. 

Nor did the United States seek land. Stuart-Schoolcraft, 3.12.1834, TA.12, 

Page.ID.10642 (Secretary of War Lewis Cass sent word that the land was not needed); Herring-

Schoolcraft, 8.29.1835, TA.13, PageID.10646 (expressing willingness to purchase Drummond 

Island). But local Indian Agent Henry Schoolcraft believed that securing a large land cession was 

a way “to improve [his own] opportunity.” Schoolcraft-Schoolcraft, 12.26.1835, TA.11, 

PageID.10633; see also, United States v. Michigan, 471 F. Supp. 192, 215, 226 (W.D. Mich. 

1979) (detailing how the 1836 Treaty directly benefited Schoolcraft’s relatives). Agent 

Schoolcraft thus urged Chippewas in the north to “sell a portion of the lands” in exchange for a 
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blacksmith shop, possible reservations “including their villages” with the “right to hunt and live” 

on the sold lands, and a “small annuity.” Schoolcraft-Cobb, 9.13.1835, TA.14, PageID.10648. 

Like Schoolcraft, Indian traders—including Schoolcraft’s relatives—sought a treaty for 

their own purposes. Robinson-Crooks, 2.13.1836, TA.15, PageID.10650-10651; Johnston-

Schoolcraft, 2.16.1836, TA.16, PageID.10656 (Agent Schoolcraft’s relatives hoped to relieve 

“old debts.”). Schoolcraft leaned on these traders to “promot[e] a treaty” with the Indians, 

Holiday-Crooks. 3.17.1836, TA.17, PageID.10663, even as the, L’arbre Croche Odawa doubted 

the veracity of some trader debt claims. Rese-Norwell, 11.18.1835, TA.18, PageID.10668 

(estimating that a part of the amount claimed “would be rejected on examination”). 

1. March 28, 1836: The Treaty of Washington3 

a. Tribal delegates 

The 1836 Treaty journal lists six Little Traverse Odawa representatives at the 

negotiations: Blackbird (father to Andrew Jackson Blackbird, who attended the 1855 Treaty), 

delegate; Apokosigan, Chief; Kemennelohagun, Chief; Tawaganee, delegate; Naganigabowa, 

delegate; and, Onaassanon, delegate. PageID.6865. The 1836 Journal does not indicate how 

tribal representatives were chosen. See PageID.6865-6877. Earlier correspondence, though, 

showed Agent Schoolcraft’s desire to fill the delegation with representatives who might be 

willing to cede the territory. Schoolcraft, 1.13.1836, TA.19, PageID.10675. (“The Ottawas now 

here, represent the Catholic party, and are opposed to selling, at least to making any considerable 

                                                
3 The Municipal Defendants seek to recast the Tribe’s understanding of the 1836 Treaty in a 
footnote. Br., PageID.9225 n.1. As the Tribe has oft noted, its Complaint does not seek to 
enforce the 1836 Treaty, but “The Tribe cannot write the 1836 Treaty out of the historical record. 
Evaluation of the Tribe’s 1855 Treaty Reservation claim necessarily involves review of the 
history of the 1836 Treaty to the extent that it informs this Court’s understanding of the 
negotiators’ intent in the 1855 Treaty.” Tribe’s Art. 3 Reply, PageID.11392.  
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cession. . . . It is extremely important to get a proper delegation.”); Schoolcraft-Schoolcraft, 

12.26.1835, TA.11, PageID.10633 (“send no catholics, as we shall have enough of them”). 

b. The negotiation 

In the weeks before negotiations began, Secretary Cass outlined the United States’ 

preferred treaty terms. Cass-Schoolcraft, 3.14.1836, JA.90, PageID.8096. At the negotiations, 

Agent Schoolcraft “led the treaty negotiations even though he had a conflict of interest[,]” 

Michigan, 471 F. Supp. at 230, that led him to take liberties with Cass’s terms. For example, 

Cass clearly instructed that “[n]o claims for debts or other demands against the Indians, will be 

adjusted or settled by the treaty.” Id. But that stricture disadvantaged Schoolcraft’s Indian-trader 

relatives some of whom were the creditors. See Michigan, 471 F. Supp. at 230–31. Instead of 

announcing Cass’s instruction, Schoolcraft seemingly made debt payments part of his initial 

offer. 1836 Journal, JA.3, PageID.6870. The final deal included “$53,000 to relatives of Henry 

Schoolcraft in payment for Indian debts[,]” along with Article Ninth payments to “half-breeds.” 

Michigan, 471 F. Supp. at 230–31 . 

The Odawa entered treaty negotiations having refused to sell lands in the lower 

peninsula. Hamlin-Cass, 12.5.1835, JA.89, PageID.8087. The 1836 Treaty Journal does not say 

what changed these representatives’ minds. See 1836 Journal, JA.3, PageID.6875. But an 

evaluation of those negotiations found “evidence of improper influence over the Indians, and an 

indication that the terms of the Treaty of 1836 do not necessarily contain the intent or represent 

the true desires and agreements of the Indians.” Michigan, 471 F. Supp. at 230. 

c. Senate amendments 

When it came time for the Senate to ratify the 1836 Treaty, the chairman of the Senate 

Indian Committee used the amendment process to embarrass his political rival, President 

Jackson. Schoolcraft, TA.22, PageID.10688. Michigan, 471 F. Supp. at 233 (stating “[t]hese 

Case 1:15-cv-00850-PLM-PJG   ECF No. 610 filed 04/29/19   PageID.11751   Page 15 of 66



8 

alterations were inserted in the Treaty, not because of any practical consideration or because of 

any need for land in Michigan, but for internal political reasons involving the Senator and 

President Jackson”). In Articles Second and Third, the Senate limited the reservations to five-

year terms “unless the United States grant them permission to remain on said lands for a longer 

period.” 1836 Treaty, JA.1, PageID.6831. In Article Fourth, a sum of $200,000 was added to the 

consideration but only to “be paid whenever their reservations shall be surrendered” with interest 

accruing and paid annually. Id. Article Eighth was also amended in two important ways. First, it 

altered the location of a future home for the bands to only permit a location “Southwest of the 

Missouri river,” likely in Kansas. Id. Second, it changed the land terms. Id. The original treaty 

does not describe the tenure of the lands. Id., PageID.6828. The amendment, though, was 

explicit: the Kansas lands would be a “final settlement of said Indians” that “the United States 

will forever guaranty and secure to said Indians.” Id., PageID.6831. 

The parties have not located a journal recording the Indians’ ratification of the Senate 

amendment. But after he secured the bands’ assent to the changes, Schoolcraft wrote to Secretary 

Cass: 

The cession of the reservations at the expiration of five years has been strenuously 
opposed by the part of the chiefs, but was finally yielded, on a consideration of 
the practical operation of the provisions contained in the 13th article of the treaty, 
which secures them indefinitely, the rights of hunting on the lands ceded, with the 
other usual privileged of occupancy until the land is required for settlement. 

Schoolcraft-Cass, 7.18.1836, TA.23, PageID.10689. (emphasis added). This right of occupancy 

was to “be regarded as reserving the use of the ceded lands, for all the purposes of Indian 

occupancy as it existed prior to the treaty” until the United States disposed, or preserved, the 

lands in some other way. Atty. Gen. Op., 4.20.1837, TA.24, PageID.10694-10695. 

2. 1836-1855: Uncertainty 

a. The 1836 reservation on Little Traverse Bay 
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In 1837, Agent Schoolcraft drew a map of the 1836 Treaty reservations. JA.12, 

PageID7177. The yellow references on the map indicate the March 28, 1836 Treaty reservations. 

1837 Map, JA.12, PageID7177. It included the 1836 Treaty’s call for a reservation “on Little 

Traverse Bay.” 1836 Treaty, JA.1, PageID.6825.  

 

That same year, Schoolcraft asked for a survey of the reservations. Schoolcraft-Mullett, 

7.25.1837, JA.94, PageID.8129. When the surveyor would not work on credit, Schoolcraft set 

Figure 1: Schoolcraft's 1837 Map of the Acting Superintendency of Michigan, JA.12, 
PageID.7177 

 

Case 1:15-cv-00850-PLM-PJG   ECF No. 610 filed 04/29/19   PageID.11753   Page 17 of 66



10 

about marking the reservation boundaries on a map he produced. 1837 ARCOIA, JA.33, 

PageID.7276; Map, JA.12, PageID.7177.  

In an 1839 report to superiors, Schoolcraft noted that the Ottawa and Chippewa were 

unwilling to “concentrate[] on the reserves” because of the Senate amendments. 1839 ARCOIA, 

JA.34, PageID.7280. That generalization failed to acknowledge that the Little Traverse Odawa 

were already located on their reserve, which included many of their traditional villages. 

Compare JA.12, PageID.7177 with Archeological Map, JA.32, PageID.7270. The next year, the 

L’Arbre Croche Odawa “agreed to locate their 50,000-acre Reserve” at Cross Village, and 

Schoolcraft asked the surveyor to report the township numbers and ranges. Schoolcraft-Mullett, 

9.24.1840, TA.25, PageID.10697. The War Department directed Schoolcraft that “the 

reservations should be made, marked on maps and exempted from sale” as the Odawa requested. 

Crawford-Schoolcraft, 11.4.1840, TA.26, PageID.10698. Withdrawing the area from sale was 

necessary “[a]s it may be the pleasure of the United States to permit them to remain for a longer 

period than five years from the date of the ratification of the treaty[.]” Id.  

b. Remaining at the 1836 reservation on Little Traverse Bay 

Five years after the 1836 Treaty, the Odawa refused to leave their reservation. 

Schoolcraft-Crawford, 3.30.1841, TA.27, PageID.10701. “They [had] not entered into any treaty 

obligation to remove west” and “strenuously opposed” the idea. Id. When the topic of the 

$200,000 payment came up, it was reported that the Indians would “rather stay than receive the 

money.” Coe-Bell, J6.22.1841, TA.28, PageID.10709. 

In 1843, the Acting Indian Agent reported to the Superintendent for Indian Affairs that “it 

appears evident that the Ottawas are acting in anticipation of undisturbed possession of their 

homes for many years to come.” Rice-Stuart, 3.31.1843, TA.29, PageID.10711. One 1850 letter 

reported that non-Indians tried to access the $200,000 that the United States would pay upon 
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surrender of the 1836 Treaty’s reservations in Michigan, but the Little Traverse Odawa at Cross 

and Middle Village were “entirely opposed.” Hamlin-Babcock, 9.9.1850, TA.30, PageID10716. 

And in 1851, Augustin Hamlin (Kanapima) wrote to the Little Traverse Odawa, warning: 

[F]our big knives4 and one Interpreter who are going to visit you. They will 
inform you, that you are now to be removed. Be sure not to mind them. They 
perhaps will threaten you but be not frightened. If they tell you to go. Say without 
the least hesitation, that you do not want to go. Perhaps you had better not reply to 
any of their questions. Advise each to be circumspect. They will do everything to 
tempt you to say something. Even if they should say that they are sent by the 
President give them no answer. Do not use ambiguous words. . . . No stipulation 
was made in the treaty for the removal of the Indians. They were not to be sent 
away against their will. 

Kanapima-Nawamashcotta, 7.31.1851, JA.105, PageID.8211. 

The United States was not inclined to require the bands to remove west of the Mississippi 

and did not request that they relinquish their 1836 Reservations. Crawford-Schoolcraft, 

11.4.1840, TA.26, PageID.10698 (no removal required); Crawford-Blake, 8.26.1844, TA.41, 

PageID.10755 (“tacit” approval to remain); Stuart-Chiefs, 2.14.1845, TA.42, PageID.10757 

(1836 reservations “have not yet been surrendered”); Atchinson-Lea, 4.7.1852, TA.43, 

PageID.10759 (“relative to the continued occupancy of the lands reserved to them [the Ottawa 

and Chippewa” under the 1836 Treaty); Gulig, TA.129, PageID.11095 (stating that “they [the 

Little Traverse Band] were still entitled to those lands [the 1836 reservation] according to the 

terms of the 1836 treaty” at the time of the 1855 Treaty). But without clear treaty protection of 

the 1836 Reservation on Little Traverse Bay, “[o]ne way the Indians began to cope with this 

uncertainty was to buy land in fee. The missionaries encouraged these purchases and some 

Indians used annuity money from the 1836 treaty to buy land.” Michigan., 471 F. Supp. at 242 

(internal citations omitted). Non-Indian missionaries and federal agents assisted in these 

                                                
4 “Big knives” is the English translation of the Anishnabemowin word for “white person” or 
“American,” named for the long swords that soldiers carried.  
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purchases. Rice-Stuart, 10.26.1844, TA.32, PageID.10722 (reporting that Catholic missionary 

Father Pierz “has just ret’d from Ionia Land Office, Has purchased in the names of Three Chiefs, 

over a thousand Acres of Land at LaCroix, L’Arbre Croche & Little Traverse, in just the 

locations that they desired.”); Pierz-Lefevere, 10.22.1844, TA.33, PageID.10724 (reporting 

purchases done “in the name of three chiefs” so that “[c]onsequently the whites will not be able 

to establish themselves among the [Odawa].”). And purchases made in the chiefs’ names were 

expressly done to hold the land “in common.” Power to Purchase Land, 9.26.1844, TA.34, 

PageID.10725 (extending “full power to purchase lands for us at the Little Traverse Bay that we 

may own it in common”); McClurken, TA.4, PageID.10589-10590. 

c. Michigan “citizenship” 

Until Congress granted citizenship certificates to Indians in 1924, “the prevailing view 

held tribal affiliation to be inconsistent with United States and state citizenship as a matter of 

policy.” COHEN’S HANDBOOK § 14.01[1], at 922; 43 Stat. 253 (1924). But the prevailing view 

was not universal; citizenship was a point of confusion among federal officials in Michigan for 

decades. Stuart-Pierz, 2.27.1843, TA.35, PageID.10727 (stating that because Congress had 

naturalized the Stockbridge Indians, Stuart “[saw] no reason why the Ottawas should not be 

equally favored, and allowed to purchase farms”); Crawford-Pierz, 9.19.1843, TA.36, 

PageID.10731 (arguing that without federal citizenship or a new treaty, the United States could 

not “contract” with the Ottawa to stay in Michigan by allowing them to purchase lands); 7 U.S. 

Op. Atty Gen. 746 (1856), TA.37, PageID.10734, 10740 (declaring that “Indians are not citizens 

of the United States” and “do not become citizens of the United States by being declared electors 

by any one of the States” and therefore “are not entitled to the rights of pre-emption under the act 

of 1841 as ‘citizens of the United States’”). 
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Michigan’s passage of an 1850 Constitution did not clarify the matter. The restated 

constitution allowed certain “civilized male inhabitant[s] of Indian decent . . . not a member of 

any tribe” to vote in state elections. 1850 MI Const., JA.103, PageID.8190. But under that 

constitution, not everyone who could vote was a state citizen. Id. (enfranchising “in all elections 

every while male citizen, every white male inhabitant of the State. . . and every civilized male 

inhabitant of Indian decent. . .”). And under that constitution, not everyone who was Indian 

could vote. A record of the constitutional convention explained that the amendment referred to  

civilized people – white to all intents and purposes, except they had descent from 
Indian parents. In the northern part of the State there had been much of 
intermarriage between the French and Indian races; and consequently there sprung 
up amongst us a mixed race, in regard to which, they had a great deal of difficulty 
at election times. 

Const. Proceedings, 1850, TA.38, PageID.10742. But the amendment did not affect federal 

treatment of Indians or tribes in Michigan. United States v. Holliday, 70 U.S. 407, 418-19 (1865) 

(holding that an Indian who “had a piece of land on which he lived,” and “voted in county and 

town elections in Michigan, as he was authorized to do by the laws of that State” was “still a 

member of his tribe” subject to federal prosecution but “expressing no opinion” whether the 

Indian “was a citizen of the State of Michigan[.]”). 

3. The Treaty of Detroit, July 31, 1855 

In the years between the between 1836 and 1855, federal policy had shifted from removal 

to reservations. COHEN’S HANDBOOK § 1.03[5]-[6][a], at 55-61. But as they had before, in 1855 

the Little Traverse Odawa continued to reside in their homelands and sought to remain there 

permanently. In a January 1855 memorial, Odawa and Chippewa emphasized, “[w]e love the 

spot where our Forefathers bones are laid, and we desire that our bones may rest beside their 

[sic] also.” Petition, 1.16.1855, JA.108, PageID.8305. They reminded federal officials of their 

bargaining chip—rights due under existing treaties. Id. The plea was not to purchase land and 
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pay property taxes; the Indians sought assurance that the United States would not remove the 

Odawa from their homeland. Id. (“[o]ur children are reaching forth their hands to you . . . [w]e 

want to learn about our reservations”); see also Rand Rebuttal, TA.152. PageID.11356-11363.  

The Odawa traveled to Washington D.C. in February 1855 seeking that guarantee of 

permanency from Commissioner of Indian Affairs Manypenny. See Kowise-Manypenny, 

2.28.1855, JA.109, PageID.8313. Again, they coupled this request with a reminder of 

outstanding amounts owed to them under the 1836 Treaty. Nabunegezhik-Manypenny, 

2.27.1855, TA.44, PageID.10762. One inquiry would become key — what was the “value of the 

lands secured” under Article Eighth of the 1836 Treaty and the United States’ cost to “carry[] out 

the provision[?]” Id. These were lands “the United States will forever guaranty and secure to 

said Indians.” 1836, JA.1, PageID.6831 (emphasis added). Although the parties have not located 

any record of the meeting with Commissioner Manypenny, in correspondence following the trip 

the Odawa appeared reassured by his response to their requests. They wrote, “we shall ever 

remember this visit and your kindness to us, and we shall with our friends and children around us 

repeat the words you have spoken to us, the promise you have made[.]” 2.28.1855, JA.109, 

PageID.8313.  

a. The federal plan 

As rumors swirled among the Indians in Michigan that the government was planning to 

remove the bands out of Michigan, federal officials worked “to quiet their fears” and to “assure[] 

them that the Government has no intention to remove them.” 1851 ARCOIA, JA.41, 

PageID.7381. The Senate Committee of Indian Affairs directed inquiry “into the expediency of 

making provision for the amicable arrangement with the Ottawa and Chippewa Indians” to settle 

claims under earlier the 1836 Treaty for “such measures as may be necessary for their permanent 
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settlement in the country where they now reside.” Atchinson-Lea, 4.7.1852, TA.43, 

PageID.10759.  

 A new arrangement 

By 1853, Lea was replaced by Commissioner George Manypenny who reported that: 

By treaty, these Indians have a right to a home west of the Mississippi should they 
desire to emigrate; but there is no prospect of their ever being willing to do so, and 
the citizens of Michigan, it is understood, entertain no desire to have them expelled 
from the country and home of their forefathers. Suitable locations, it is understood, 
can be found for them in the State, where they can be concentrated under 
circumstances favorable to their comfort and improvement, without detriment to 
State or individual interest, and early measures for that purpose should be adopted. 

ARCOIA, JA.47, PageID.7483 (emphasis added). Meanwhile, Michigan Indian Agent Henry 

Gilbert, also new to his position, recognized that the Michigan Indians “would never consent to 

remove west” and proposed that “the United States [] grant them, in lieu of lands west of the 

Mississippi, (to which they are entitled by the treaty of 1836, on signifying their desire to remove 

thither,) a reasonable amount of land within the limits of the State, [so] they may be withdrawn 

to a great extent from the bad influences to which they are now exposed[.]” 1853 ARCOIA, 

JA.46, PageID.7478. To ease federal administration and cost, Gilbert proposed “[o]ne location 

for the Chippewas of Saginaw, and three or four for the Ottowas and Chippewas.” Id. In early 

1854, Gilbert made a formal pitch to Manypenny. JA.107, PageID.8284-8303. The proposal 

begins and ends with an itemized ledger of various amounts owed and continuing annuities due 

to tribes in Michigan. Id., PageID.8285, 8288-8290. In between, he proposed a series of treaty 

terms, foremost: “To set apart certain tracts of public lands in Michigan in locations suitable for 

the Indians & as far removed from white settlements as possible . . . .” Id., PageID.8286.  

 The Michigan lands 

Not long after Odawa delegates’ February 1855 visit to Washington, Commissioner 

Manypenny began the land-withdrawal process to form a new reservation: 

Case 1:15-cv-00850-PLM-PJG   ECF No. 610 filed 04/29/19   PageID.11759   Page 23 of 66



16 

• Manypenny wrote the General Land Office’s Commissioner Wilson describing “new 
arrangement regarding our future relations with the Ottawa Indians within the State of 
Michigan” and requesting that identified and mapped townships that made up the whole 
of what is today Emmet County and a portion of the modern-day Charlevoix County, 
including all lands eventually itemized in the 1855 Treaty’s Article Fourth “be withheld 
from sale until it shall be determined whether the same may be required for said [the 
Ottawa] Indians.” Manypenny-Wilson, 4.5.1855, JA.110, PageID.8320.  

• Wilson forwarded Manypenny’s letter and a map to Secretary of the Interior 
McClelland, described Manypenny’s requested “withdrawal from sale or entry for 
Indian purposes[,]” and recommended that Secretary McClelland secure an executive 
order to withdraw the townships. Wilson-McClelland, 4.10.1855, JA.111, PageID.8326. 

• McClelland sent Wilson’s April 10, 1855 recommendation concerning the 27 townships 
that Manypenny identified in his April 5 letter, together with a December 1854 letter 
concerning lands in Isabella County to President Pierce. McClelland had “no hesitation 
in recommending” both withdrawals for “certain contemplated arrangements[,]” to 
further the policy of segregating land “to the greatest possible extent separated from evil 
example annoyance of unprincipled whites who might be suposed [sic] to settle in this 
vicinity or with their midst[.]” He only cautioned that “no peculiar, or exclusive claim to 
any of the land so withdrawn, can be acquired by said Indians for whose benefit [the 
withdrawal] is made, until after they shall by future legislation be invested with legal 
title thereto.” McClelland-President, 4.12.1855, JA.113, PageID.8343. 

• A cover jacket enclosing Manypenny’s April 10 advised the president that Manypenny 
“request[ed] the withdrawal of certain townships in the lower peninsula of Michigan for 
Indian purposes. On May 14, 1855, President Pierce ordered the withdrawal, writing on 
the cover jacket, “Let the withdrawal take place[.]” JA.111, PageID.8238. 

• As amended, the 1855 Treaty’s Article 1, paragraphs Third and Fourth created the 
Reservation for the Little Traverse Odawa. 1855 Treaty, JA.5, PageID.6893-6901. 

The General Land Office marked each tract books for the lands listed in Manypenny’s April 5, 

1855 letter: 

This Twp reserved for Indian purposes by Order of the President May 14, 
1855. See instructions to R&R [Register & Receiver] May 16, 1855. 

See, e.g., PageID.3822 (emphasis added). 
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President Pierce issued a second executive order after the treaty was negotiated. EO, 

8.9.1855, JA.115, PageID.8358. This second order withdrew additional lands not previously 

Figure 4: Executive Order, JA.111, PageID.8328 
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identified in the May 14, 1855 executive order for the Little Traverse Odawa. Compare EO, 

JA.115, PageID.8357 with JA.110, PageID.8320 (adopted by reference on May 14, 1855 at 

PageID.8325-8326). 

 Lands west of the Mississippi  

The 1836 Treaty created a perpetual interest in lands described as “near the forks of the 

Osage river” — lands west of the Mississippi. Manypenny-McClelland, 4.25.1855, JA.114, 

PageID.8345. In preparation for the treaty negotiation, Commissioner Manypenny evaluated how 

this land should be valued. Id. Indian treaty negotiators also pondered the same. Petition, 

2.27.1855, TA.44, PageID.10762 (requesting information on “the value of the lands”); JA.10, 

PageID.7132 (Assagon inquiring “[w]hat is to be done with that land?”); Id., PageID.7143 

(Jackson stating that [w]e took it for granted that it was ours”)  

By 1855, the United States was pushing to open lands west of the Mississippi for 

settlement. See, e.g., JA46, 1853 ARCOIA, PageID.7478; 1853 ARCOIA, PageID.7491-7492. 

Commissioner Manypenny estimated that Kansas lands “guarant[ied] for perpetuity” would 

exceed the average price for Indian lands. JA48, 1854 ARCOIA, PageID.7512 (estimating that 

prices stipulated in order for the United States to acquire lands in Kansas to be higher than 

neighboring Nebraska because of the quality of the title to the land which had a “guaranty for 

perpetuity”). 

b. Michigan’s advocacy 

Meanwhile at the statehouse, the 1851 Michigan legislature asked the U.S. Congress to 

settle the Odawa in a “permanent location” within Michigan. Jt. Res. 15, JA.104, PageID.8205. 

And in early 1855, the Michigan Committee on Indian Affairs made two recommendations. 

First, it asked the Legislature to reorganize Emmet County “with the distinct understanding that 

the population of those townships is almost exclusively Indian, and that the control and 
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conducting of the township government will be in their hands.” Mich. H. Doc. 3, 1855, TA.46, 

PageID.10771. The Legislature approved the reorganization. Mich. Act. 170, 2.13.1855, TA.47, 

PageID.10773-10775. Second, the Commission recommended that the State cooperate with the 

United States “to obtain reservations for them [Michigan Indians] in compact bodies” in order to 

settle them on “permanent homes.” Mich. H. Doc. 33, 1855, TA.48, PageID.10780. The 

committee noted the policy that had resulted in “the settlement of the Indians [under the 1854 

Treaty with the Chippewa] on a permanent reservations” and recommended the “State concur in 

this policy” for similar treaties to “be negotiated with all the bands remaining in the State during 

the present year.” Id. 

c. Permanent reservations in Michigan 

When in April 1855, Agent Gilbert anxiously suggested that the treaty negotiation should 

be “undertaken with as little delay as possible,” he was concerned that rapid settlement of 

Michigan would leave it “scarcely possible to provide [the Indians] with homes in suitable 

locations” away from non-Indians. Gilbert-Manypenny, 4.12.1855, JA.112, PageID.8335. 

Manypenny relayed Ottawa and Chippewa inquiries into the value of the Kansas promise, 

emphasized that bands were not “willing to emigrate, nor does Michigan desire to have them 

expelled,” but proposed that the bands “will consent to being concentrated upon suitable 

locations” in the state. Manypenny-McClelland, 4.25.1855, JA.114, PageID.8345-8346; 

McClelland approved the recommendation and gave Manypenny authority “to carry into 

execution the plan proposed to be adopted for their benefit.” McClelland-Manypenny, 4.26.1855, 

TA.45, PageID.10767. Manypenny finally responded to the Agent Gilbert with a succinct 

message: 

[T]he whole subject of their alleged claims and unsettled business is now 
under the consideration of the department, as well as the propriety of at 
once locating them permanently upon reservations. 
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5.11.1855, PageID.3983 (emphasis added). 

d. The 1855 Treaty council 

Agent Gilbert sent notice to select band delegates. See Hamlin-Gilbert, 7.11.1855, TA.49, 

PageID.10782. Hamlin first apportioned the allocated number “among the different bands.” Id. 

The bands then selected delegates. Id. Wasson [Wasso] and Kimimitchagan represented the 

Little Traverse and Bear Creek bands. Id. Chief Nay-ogima was selected for L’Arbre Choche. Id. 

Cross Village appointed May-tway-yon-daw-gaw-she and Me-gu-see-mong. Id. The Beaver 

Island band selected Paw-yea-she-gway-we-docg “(alias Peane).” Andrew Blackbird (son of 

1836 Treaty negotiator Blackbird Sr.) is not listed as a delegate for any Little Traverse Odawa 

bands. Id. Assagon is listed as the single Cheyboygan representative, but he did not sign the 1855 

Treaty or ratify the 1856 amendments in 1856. Id. PageID.6896-6897, 6899-6901. Wawbegeeg 

represented the Sault Ste. Marie band. 1855 Journal, JA.10, PageID.7133, 1855 Treaty, JA.5, 

PageID.6896, 6900. 

 Claims due 

As early as 1837, federal agents mishandled payments owed under the 1836 Treaty. 

McDonell-Harris, 11.17.1837, TA.8 PageID.10604 (reporting that Indians were upset when 

“silver dollar[]” annuities were paid in part with goods). In the early 1840s, Schoolcraft 

acknowledged that his department had not fully paid money owed for improvements or for the 

debt fund. Schoolcraft-Crawford, 3.30.1841, TA27, PageID.10701; Stuart-Chiefs, 2.14.1845, 

TA.42, PageID.10757. 

When the 1855 Treaty negotiations opened, Assagon, emphasized the desire for “justice” 

under prior treaties and to secure the interests of future generations. 1855 Journal, JA.10, 

PageID.7127. He asked the U.S. “for what is ours. We want no more.” Id. Little Traverse and 
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Bear Creek delegate Wasson5 told federal negotiators that for 1836 Treaty arrears, “[w]e don’t 

[want] this money; but wish to lock it up in your bread box” under federal protection. Agent 

Gilbert dismissed this “introductory” talk, stating that “[i]n order however to accomplish 

anything we must take up matters one by one. . . . If you have any questions concerning old 

treaties, . . . ask them now[.]” Id., PageID.7128. Conversation turned to Gilbert’s legder-style 

recitations of amounts due under earlier treaties, specifically reserving for Commissioner 

Manypenny discussion of “commutation of the expense of removal” west of the Mississippi. Id., 

PageID.7129-7135. He summed and pivoted: 

These are all the funds, on which anything remains unpaid in which you will have 
any interest & the manner in which the gross amount shall be paid is one of the 
most important things we have come here to consider. Then there is the question 
in regard to lands. The Government is willing to provide you with homes & is 
willing that those homes shall be in the State of Michigan. 

Id., PageID.7135. 

 Land selections 

When negotiations opened in July 1855, Commissioner Manypenny had already selected 

lands for the Little Traverse Odawa in what is today Emmet and Charlevoix Counties, and the 

President had already ordered the lands, later itemized in Article 1, paragraph fourth withdrawn 

for “Indian purposes.” Manypenny-Wilson, 4.5.1855, JA.110, PageID.8320; EO, 5.14.1855, 

JA.111, PageID.8325-8326; Map, 4.10.1855, JA.111, PageID.8333 (“withdrawn & withheld 

conditionally as above recommended for ‘Indian purposes’ by order of President May 16/55”). 

Other bands had come prepared to identify the land they wanted. 1855 Journal, JA.10, 

PageID.7134, 7139 (“Wawbegeeg. Before we left the Saut [sic] we were told we should receive 

                                                
5 The Treaty Journal lists Wasson as “of Manistee” (PageID.7128) and also as speaking for 
Grand Traverse (PageID.7139). Wasson was actually one of the delegates from the Little 
Traverse and Bear Creek Band. Delegates, 7.11.1855, TA.49, PageID.10782. 
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lands in this state” and “[w]e have maps with us & are ready to receive your gift”); PageID.7140 

(“Shawwasing. The land where we come from is good. We want to locate there.”). Some bands 

negotiated desired locations at the treaty council. Id., PageID.7142 (Agent Gilbert remarked that 

the lands Menomenie chose needed to be moved closer the lands pointed out by Kaybenodin and 

recommended the Garden Island band select lands off the island). For others, Agent Gilbert 

directed them “to go home, get maps of the townships” and send the locations “within three 

months.” Id., PageID.7142. 
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The Treaty did not appropriate all the lands originally withdrawn in Emmet and 

Charlevoix counties. Compare JA.110, PageID.8320 with JA.5, PageID.6893 (excluding the 

following withdrawn townships: Township 33 North, Range 4 - 9 West; Township 34 North 

Range 4 West; Township 35 North, Range 4 West; Township 36 North, Range 4 West; 

Township 37 North, Range 4 West; Township 38 North, Range 4 West; and Township 39 North, 

Range 4 West.) Agent Gilbert prepared a map distinguishing the lands withdrawn under the May 

Figure 7: Gilbert's 1856 Map, JA16, PageID.7202 
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14, 1855 executive order and the lands eventually appropriated by the 1855 Treaty, as originally 

drafted. JA.16, PageID.7202. The legend on the map indicated that the light blue area was 

“withdrawn for Indian purposes in anticipation of Contemplated arrangements by order of the 

President on May 14/55 and Instruct. to R&R [Register and Receiver] on May 16/55[,]” but not 

eventually appropriated by the 1855 Treaty. Id. The dark blue reflected the withdrawn lands 

appropriated by Article I, second and third of the 1855 Treaty. Id.; 1855 Treaty, JA.5, 

PageID.6893. 

The lands in the light blue continued to be “reserved for Indian purposes” until they were 

released beginning in 1860. Notations in the federal tract books for Township 33 North, Range 4 

- 9 West (Norwood, Marion, Evaline, Melrose, Chandler, and the southern part of Resort 

Townships), the area south of what became the Reservation, each read: 

• “This Township reserved for Indian purposes by order of the 
President May 14, 1855. See Instructions to R&R [Register & 
Receiver] May 16, 1855.” (See red box below) 

• “Restored June 18, 1860.” (See green box below) 

See e.g. T33N-R8W, TA.50, PageID.10787. 

 

 

Figure 10: Tract Index, Township 33 North, Range 8 West (excerpt), TA.50, PageID.10787. 

 

Figure 11: Tract Index, Township 35 North, Range 4 West (excerpt), PageID.10788.Figure 12: 
Tract Index, Township 33 North, Range 8 West (excerpt), TA.50, PageID.10787. 
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Notations in the federal tract books for Township 34 North Range 4 West (Springvale 

Township); Township 35 North, Range 4 West (Littlefield Township); Township 36 North, 

Range 4 West (Maple River Township); Township 37 North, Range 4 West (McKinley 

Township); Township 38 North, Range 4 West (Carp Lake Township); and Township 39 North, 

Range 4 West (Wawatam Township), the area east of what became the Reservation, read: 

• “This Township reserved for Indian purposes by order of the 
President May 14, 1855. See Instructions to R&R [Register & 
Receiver] May 16, 1855.” (See red box below) 

• “The even numb Sections within 6 miles limits tract Apl 6, & off 
July 28, 1860 at $2.50” (See yellow box below) 

• “The vacant lands in this Township withdrawn from sale for 
Indians purposes by order of the President April 16, 1864 – See 
instructions to R&R [Register & Receiver] Apl 22,/64” (See 
orange box below) 

• Restored by Ex. Order, Feby 4, 1874 (See green box below) 

See e.g., T.35N-R4W, TA.51, PageID.10788. 

 

 Permanent homes 

With the lands designated for the Little Traverse Odawa already withdrawn from sale for 

Indian purposes by the May 14, 1855 order of President Pierce, during negotiations Wasson 

Figure 13: Tract Index, Township 35 North, Range 4 West (excerpt), PageID.10788. 

 

Figure 14: Seals of the Defendant cities of Petoskey and Harbor Springs. Available at 
https://www.cityofharborsprings.com/ and https://www.petoskey.us/, last visited April 26, 
2019Figure 15: Tract Index, Township 35 North, Range 4 West (excerpt), PageID.10788. 
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spoke of accepting the lands the “our great father will give us[.]” 1855 Journal, JA.10, 

PageID.7140. And while the Journal says he spoke of wanting “patents” and to “homestead” the 

lands, negotiators speaking in Anishnabemowin would have used a word that translates more 

literally as “strong papers.” See PageID.7144 (Manypenny describes that lands as “permanent 

homes” to be held by “good, strong papers”); Valentine, TA.123, PageID.11074-11076. Linguist 

Dr. Rand Valentine describes these terms as “primarily a means of guaranteeing and 

safeguarding ownership.” Id., PageID.11074. “The importance of patents is clear, as they provide 

the legal means of protecting [the Indians] from ever being removed from their reservation.” Id., 

PageID.11075. A bilingual translation source explains that both “strong paper” and “patent” 

establish, in English, “permanent occupation of your Reservations, which you will never be 

ordered to leave.” St.Br.Ex.B at statement 14.4, PageID.9710 (emphasis added). 

When Commissioner Manypenny echoed the phrase “strong papers,” he assured the 

Indians of the permanency of the reservations. Valentine, TA.123, PageID.110745-11076; 

PageID.7144. Manypenny similarly refers to the lands as a “permanent benefit” for the bands 

and their future generations. 1855 Journal, JA.10, PageID.7156. Referencing the 1836 Treaty, 

Commissioner Manypenny describes the United States’ intent “to give in the language of the 

[1836] Treaty a ‘suitable home’.” Id. PageID.7146. The “suitable home” described in the 

language of the 1836 Treaty’s Article Eighth as amended is a “suitable place for the final 

settlement of said Indians, which country, so selected, and of reasonable intent, the United States 

will forever guaranty and secure to said Indians.”1836, JA.1, PageID.6831 (emphasis added). 

 Taxation 

Although the journal reflects periodic discussion of taxes, bands who negotiated the 1855 

Treaty would not have experienced or understood the consequences of unpaid taxes. White, 
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TA.53, PageID.10793 Even so, most tribal negotiators sought to avoid taxation of the 

government’s “gift” of land. Nahmewashkotay, a chief from Cross Village, 1836 Treaty, JA.1, 

PageID.6830, explained that the Indians intend that “these lands may be exempt from taxes.” 

1855 Journal, JA.10, PageID.7139. Likewise, Kenoshance from Manistee asked that the Indians 

“will not have to pay taxes” on the lands previously purchased from the U.S. Id., PageID.7140. 

Only Wawbegeeg, speaking for “the Chippeways, from [Sault Ste Marie][,]” and Paybamesay 

from Grand River agreed to state taxation. Id., PageID.7140-7141. At Gilbert’s urging, 

Commissioner Manypenny considered that a “local tax, which you assess for yourselves” would 

be “nominal” within the context of segregated reservations. Id. 7141; see also Mich. H. Doc. 3, 

1855, TA.46, PageID.10771 (recommending legislation to reorganize Emmet County so that 

“control and conducting of the township government will be in [Indian] hands.”). After sleeping 

on it, Commissioner Manypenny rejected Wawbegeeg’s offer and decided to “manage it [taxes] 

for your [the Indian’s] benefit.” 1855 Journal, JA.10, PageID.7145. The 1855 Treaty thus does 

not include any provision making the Indians or their lands subject to state, local, or federal 

taxation.  

e. What the Journal doesn’t say 

The 1855 Journal is as notable for what it leaves unsaid as what it records. For example: 

• The Journal says “Agent Gilbert, opened the Council by explaining the object of 
it[.]” JA.10, PageID.7125. But the objective is not recorded in the Journal.  

• The Journal says As-sa-gon stated, “We have here our demands in writing, 
which we present to you. (hands paper)[.]” Id., PageID.7149. The paper is not 
included with the Journal record, nor its demands recorded. 

• The Journal says Manypenny stated that “[We] think our plan of dividing [the 
lands] is better than yours.” Id. The journal does not say what plan he reacted to 
or why he thought it better. 

• The Journal describes negotiators’ review of maps and selection of specific 
locations for the bands, but does not include the maps or identify the specific 
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locations. E.g., id, PageID.7139 (“we have the maps with us”); PageID.7142 
(“we have looked over the maps since yesterday”).  

Far from a word-by-word stenographic transcription, the Journal is more akin to a multilingual 

game of “Telephone” passing extended discussion of complex concepts from one translator to 

another. But despite the central role of interpreters at the negotiations, the Journal does not 

identify how they were selected or what language they translated in. The 1855 Treaty itself lists 

four interpreters: John Johnston, John Godfroy, Gbt. Johnston, and Augustin Hamlin. JA.5, 

PageID.6898. But the Journal does not include any record of translation by John Godfroy or 

Gilbert Johnston. See JA.10, PageID.7124-7160. And the Journal records translation by others 

not listed in the 1855 Treaty. E.g., Id., PageID.7125-7126 (listing “Elliot Interpreter.” and “Louis 

Cadotte Intpt.” on the first and second days of the proceedings).  

 Moreover, the interpreters at the Council had varying ties and personal interests, and 

were not relied on uniformly. For example, Louis Cadotte, a trader from Sault Ste. Marie whom 

the 1855 Treaty does not list as an interpreter, was listed in the Journal as the interpreter of 

record for more than half of the described statements. The Journal does not report that Cadotte 

was employed by Mr. Barbeau, a commercial operator in the Sault who tried to lay claim to 

tribal annuities, as an interpreter for just the Chippewa Indians. Johnston-Manypenny, 10.4.1855, 

TA.54, PageID.10794-10795; 1855 Treaty, JA.5, PageID.6898 (listing P.B. Barbeau as a witness 

to the treaty signing); https://quod.lib.umich.edu/b/bhlead/umich-bhl-86395?view=text. In 

contrast, Augustin Hamlin, an Odawa with formal English training, was interpreter of record for 

just 15% of the statements; Odawa Methodist preacher Elliot translated just 2% of the 

statements. For some statements the Journal does not indicate any translation at all. E.g., JA.10, 

PageID.7151 (describing claims for certain debts). The Telephone game of complex concepts 
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was not just translated across multiple languages; it was also translated through individualized 

interests.  

4. The 1856 Amendments 

After the negotiations closed, Agent Gilbert recommended certain amendments to 

address circumstances on the ground. In keeping with prevailing federal policy, his proposed 

amendments sought to keep the bands’ selections compact and segregated away from white 

settlement. Relevant to the Little Traverse Odawa’s 1855 Treaty Reservation, when Agent 

Gilbert reviewed their selections, he learned that the fraction of the tract “lying south of the Pine 

River” in what would become the Village of Charlevoix was already “occupied by a colony of 

white citizens who have already bought all on the river & Lake shore & wish to extend their 

purchases back.” Gilbert-Manypenny, 11.24.1855, JA.11, PageID.7163. Gilbert proposed 

changing the Little Traverse boundary to exclude land south of the Pine River. Id. The Senate 

passed the amendment as proposed in January 1856. See 1855 Treaty, JA.5, PageID.6898. 

On February 25, 1856, Agent Gilbert submitted a final schedule of lands “which under 

the treaties of July 30 [sic], 1855 should be withdrawn from sale of the Indians of Michigan.” 

Gilbert-Manypenny, 2.25.1856, JA.123, PageID.8435. This schedule distinguished lands earlier 

“withdrawn from sale for the benefit of the same Indians” by the May 1855 executive order from 

the lands withdrawn by the August 1855 order. Id., PageID.8435-8436. The letter also identifies 

the “addl Reservation[s]” to be withdrawn from sale for the benefit of the “Cheboygan Band”, 

the “Grand River Indians”, and the “Saginaw Lake Indians.” Id., PageID.8436-8437 (emphasis 

added). “For the Little Traverse Indians[,]” Gilbert noted that the lands were “Already 

withdrawn Pres. Order May 16/55” but excluded land south of the Pine River. Id., PageID.8437. 

In 1860, five years after the 1855 Treaty was initially drafted, the May 1855 Executive 

Order’s restriction on sale of the land outside the Little Traverse Reservation Boundary that was 
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withdrawn from sale in preparation for the treaty but not eventually selected was finally released 

as it “was no longer needed for Indian purposes as they are not required to fulfil the terms of the 

stipulations of the aforesaid [Ottawa and Chippewa treaty of July 31st 1855].” Greenwood-

Wilson, 3.3.1860, JA.131, PageID.8512.; see also TA.50-51, PageID.10787-10788. 

C. The “Missing” Years – 1855-1872 

The Municipal Defendants fast forward from the 1855 Treaty ratification to their cursory 

mention of the 1870s acts. See Br. PageID.9214-9241. The record they skip is not missing. But it 

is a rich source notable for its repeated reference to very thing that the Municipal Defendants 

claim the 1855 Treaty did not create: Indian Reservations. 

1. Treaty bands understood the 1855 Treaty created reservations. 

Indians and those writing on their behalf routinely referenced the reservations after the 

treaty signing. Johnston-Gilbert, 12.31.1855, TA.55, PageID.10798 (Chief Shawwahno’s 

headmen “got a map of their Reserve”); 7.4.1856, PageID.3987 (Chief Oshawwano went to 

“survey the land I pointed out to you last July for our reservation.); Medaawmaig-Gilbert, 

1.8.1857, TA.56, PageID.10801 (“in regard to our Reservations”); Hamlin-Fitch, 2.28.1859, 

TA.57, PageID.10803 (“Little Traverse Reserve”); Cobmosay-Fitch, 7.4.1859, TA.58, 

PageID.10807 (Council held “on the Ind. Reservation,” and report of “very bad men on this 

Reservation”); 9.14.1859, TA.59, PageID.10810 (referring to the reservation five times in the 

one paragraph letter, Nabunnagesich asked for oxen to be supplied “as you [Agent Fitch] have 

[for] other Indians on the Reservation”); Pabahme-Fitch, 2.2.1860, TA.60, PageID.10812 

(“Indian Reservation”). 

And Indians continued to refer to their reservations well after the initial five-year 

selection period set out in the 1855 Treaty. Cobmosey-Leach, 8.7.1860, TA.61, PageID.10814 

(“the Indian reserves of Oceana County”); Wakazoo-Greenwood, 1.31.1861, TA.62, 
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PageID.10819 (“within the Emmet County Reservation”); Nebenacy-Leach, 5.23.1861, TA.63, 

PageID.10827 (“at the different reservations”); Nebenesanh-Leach, 8.28.1862, TA.64, 

PageID.10829. (asking officials to remove a non-Indian making a “claim [to] a lot of land on this 

Reservation”); Shawbekoung-COIA, 5.8.1868, TA.65, PageID.10833 (“our Reserve”).  

2. The United States understood the 1855 Treaty created reservations. 

a. Treaty council attendees understood the 1855 Treaty created 
reservations. 

The 1855 Treaty’s federal negotiators similarly referred to the reservations as 

reservations and as lands protected for the Indians. 1855 ARCOIA, JA.50, PageID.7567 (by the 

1855 Treaty and companion Saginaw treaty, “the Indians are to have assigned permanent homes” 

and “guards and restrictions are thrown around their lands”); Manypenny-Henricks, 4.8.1856, 

TA.66, PageID.10836 (lands were “set apart for Indian purposes”); Manypenny-McClelland, 

4.10.1856, TA.67, PageID.10839 (protesting non-Indian claims within the reservations as 

“infurious [sic] to the rights of the Indians”); Burt-Gilbert, 7.20.1856, PageID.5875, (describing 

survey of “the Reservations”); 1856 ARCOIA, JA.52, PageID.7614 (“to the reservation selected 

by the Indians”); Gilbert-Manypenny, 4.4.1857, TA.68, PageID.10844 (“on the several 

reservations”); Gilbert-Manypenny, TA.69, 6.15.1857, PageID.10846 (“Grand Traverse Indian 

reservation”); PageID.5878 (“[t]heir reservations are in the midst of a wilderness”). 

Richard Smith, a secretary for 1855 Treaty negotiations (1855 Treaty, JA.5, 

PageID.6896), was promoted to the Indian Agent position where he was a staunch defender of 

the reservations. Smith-Dougherty, 2.8.1866, TA.74, PageID.10857 (referring to the “Ind. 

Reserve lands” and describing his intent to work to cancel certain non-Indian land sales because 

the Indians hold “all their rights under that treaty [the 1855 Treaty]”); Smith-Blackbird, 

4.7.1866, TA.75, PageID.10859 (timber trespass “on the Indian Reservation”); 1867 ARCOIA, 
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JA.66, PageID.7725 (“reservations were set apart for the sole benefit of the Indians”); Smith-

Bogy, 1.31.1867, TA.76, PageID.10861-10862 (describing federal failure to have “all the 

selections of lands by the Indians” made in accordance with the 1855 Treaty); Smith-Griswold, 

11.1867, TA.77, PageID.10866 (“trespasses . . . on the Reservation”). 

1855 Treaty translators similarly understood the treaty to create reservations. Johnston-

Gilbert, 7.2.1856, TA.70, PageID.10848 (“leave this day with the Chief to go and begin work on 

their reservation”); Johnston-Gilbert, 7.7.1856, TA.71, PageID.10850 (“I leave in the morning 

for Bahbedahsing reservation”); Hamlin-Gilbert, 7.14.1856, TA.72, PageID.10852 (asking for 

“the whole boundary of the Indian Reservation, as amended, in Emmet County, put down on the 

copies of papers sent to me”); Johnston-Fitch, 11.10.1858, TA.73, PageID.10855 (“Point 

Iroquoi’s reservation”).  

b. Federal representatives treated the withdrawn tracts as 
reservations. 

After the Treaty was signed, Federal representatives who did not attend the treaty 

negotiation also repeatedly referenced and protected tribal rights within the reservations. Mix-

Gilbert, 3.25.1856, TA.78, PageID.10868 (directing investigation into land issue within the 

“reservation”; Smith-Gilbert, 2.9.1857, TA.79, PageID.10871 (“on this reserve”); Warner-Fitch, 

9.9.1857, TA.80, PageID.10873 (“the Indian Reserve”); Warner-Fitch, 10.10.1857, TA.81, 

PageID.10875 (“the Indian Reserve”); Smith-Fitch, 8.17.1857, TA.82, PageID.10877 (“locate 

the Indian lands on this reserve.”); Fitch-Mix, 2.1.1858, PageID.5882 (“reservations provided for 

the Ottawas and Chippewas of this Agency”); Fitch-Mix, 3.3.1858, TA.83, PageID.10882 

(“lands for the Ottawas & Chippewas of Michn on Reservations set apart for them by treaty of 

July 31st, 1855”); Fitch-Burnett, 9.9.1858, TA.84, PageID.10887 (“Indian reservation”) 

Robinson-Fitch, 12.31.1858, TA.85, PageID.10889 (“this Reservation”).  
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This federal treatment continued after the land-selection periods expired. Miller-Fitch, 

3.3.1860, TA86, PageID.10891 (“trespass on the Indian Reserve”); Robinson-Fitch, 3.3.1860, 

TA.87, PageID.10893 (“the Reservation”); Smith-Fitch, 8.27.1860, TA.88, PageID.10895 (“the 

reservation”); Robison-Leach, 1.21.1862, TA.89, PageID.10898 (“this reservation”); Smith-

Cooley, 12.8.1865, TA.90, PageID.10901 (recommending measures to secure “all the rights and 

interests in the lands withdrawn from sale for their benefit” as intended under the 1855 Treaty); 

Wilson-Taylor, 5.5.1868, TA.91, PageID.10903 (stating that certain tracts of land were not 

available for settlers “having been withdrawn and reserved for the Ottawas and Grand River 

Indians” under the 1855 Treaty). 

Federal officials denied non-Indians’ intended preemption claims within the reservations. 

Wilson-Gebhart, 3.29.1870, TA.92, PageID.10905 (land was “reserved for the Indians”). And 

when Michigan attempted to tax the lands, Indian Agent Long reminded the Auditor General’s 

office that it could not tax “property belonging to Indians[.]” JA.141, PageID.8617. As the Agent 

requested, the lands were “stricken from the assessment role[.]” Long-Parker, 11.11.1869, 

JA.143, PageID.8626.  

Annual reports of the Commissioner of Indians Affairs to Congress regularly referred to 

the tracts withdrawn under the 1855 Treaty as reservations. 1857 ARCOIA, JA.53, PageID.7618 

(reporting that “the reserves assigned to the Ottawas and Chippewas under the late treaty have 

been partially surveyed.”); 1858 ARCOIA, JA.54, PageID.7632 (noting that the “Ottawas and 

Chippewas have twelve reservations”); 1859 ARCOIA, JA.58, PageID.7658 (reporting 

“seventeen reservations”); 1860 ARCOIA, JA.58, PageID.7664 (reporting on the “seventeen 

reservations in this agency”); 1861 ARCOIA, JA.59, PageID.7669 (reporting on visits to “most 

of their reservations”); 1863 ARCOIA, JA.61, PageID.7683-7685 (reporting on the “fourteen 
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reservations” of the Ottawa and Chippewa and advocating for consolidation on “the Little 

Traverse reservation”); 1864 ARCOIA, JA.63, PageID.7701 (recommending the “Little Traverse 

reservation” as a place to remove other Indians from southern parts of the state); 1865 AROCIA, 

JA.64, PageID.7714 (“fourteen reservations, covering . . . one thousand square miles”); 1866 

ARCOIA, JA.65, PageID.7718 (“Trespasses are constantly increasing in number upon their 

reservations[.]”); JA66, 1867 ARCOIA, PageID.7724 ( the “reservations are 14 in number”); 

JA67, 1869 ARCOIA, PageID.7731-7732 (recommending that “selections and purchases of land 

[by the Indians] within their respective reserves shall continue to be made).  

c. Federal representatives proposed an enlargement of the Little 
Traverse Reservation. 

In 1862, Indian Agent Leach bemoaned that the Indian settlements were “widely 

scattered.” 1862 ARCOIA, JA.60, PageID.7675. The U.S. started work to consolidate the 

populations of other 1855 Treaty reservations onto an enlarged “Little Traverse Reservation.” 

1863 ARCOIA, JA.61, PageID.7684-7685. To accomplish this, Agent Leach proposed to add 

lands to the existing “Little Traverse Indian Reservation.” Leach-Dole, 4.5.1864, JA.133, 

PageID.8522. Commissioner Dole forwarded the recommended “enlargement of the Little 

Traverse Reservation” to the Secretary of the Interior. Dole-Leach, 4.12.1864, TA.93, 

PageID.10907. On April 16, 1864, President Lincoln ordered lands “withdraw[n] from sale, with 

a view to an enlargement of the Little Traverse Reservation.” EO, JA.115, PageID.8355-8356. 

Agent Leach responded quickly, proposing treaty terms guaranteeing “the enlargement of 

said reservations” and permitting other bands to “abandon other reservations and locate” at the 

enlarged Little Traverse Reservation. Leach-Dole, 6.14.1864, TA.142, PageID.11308. 

Commissioner Dole appointed Special Commissioner Alvord to consult with Agent Leach 

concerning a new treaty to consolidate the smaller Ottawa and Chippewa reservations “upon one 
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or two reserves, say the ‘Great Traverse and Little Traverse Reserves[.]’” Dole-Alvord, 9.3.1864, 

TA.94, PageID.10909. But Alvord missed his September meeting with Agent Leach. Alvord-

Dole, 10.31.1864, JA.63, PageID.7705-7706. With winter closing in, the treaty commissioners 

decided not to travel farther north in 1864 and did not negotiate a new treaty. Id. PageID.7706-

7707. The lands withdrawn for the proposed enlargement were withheld from sale until restored 

by executive order in 1874. Notice, JA.154, PageID.8693.  

3. The non-Indian community recognized the Reservation. 

Newspaper reports continued to acknowledge the tracts withdrawn in the 1855 Treaty as 

reservations. E.g., GT Herald, 2.4.1869, JA.136, PageID.8553 (referring to the “Leelanaw 

County Indian Reservation”); GT Herald, 2.11.1869, JA.137, PageID.8560 (referring to the 

“Emmet County Indian Reservation”). Michigan settlers, too, called the lands reservations. E.g., 

Miner-Grant, 5.27.1869, JA.139, PageID.8571 (referring to the lands as “reserved by Treaty for 

the benefit of certain Indian Tribes”); Powers, 6.13.1870, JA.144, PageID.8631 (acknowledged 

that he was “setting on the Indian reservation”). Representatives of the Grand Rapids and Indiana 

Railroad company recognized the reservation. Ingraham-Mix, 10.12.1859, TA.95, 

PageID.10913. In 1864, the State of Michigan paid the U.S. “to build some miles of road across 

the Little Traverse Reservation.” Leach-Dole, 4.11.1864, PageID.3993. 

D. The 1870’s Opening and Settlement of the Reservation 

In 1872, 1875, and 1876, Congress passed a series of acts which opened the reservation 

to non-Indian settlement. 17 Stat. 381 (June 10, 1872) (“1872 Act”), JA.79, PageID.7871; 18 Stat. 

516 (“March 3, 1875”) (1875 Act), JA.85, PageID.7888; 19 Stats. 55 (May 23, 1876) (“1876 Act”), 

JA.86, PageID.7890. 

E. The Reservation Exists Today – just ask the Defendants 
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Emmet County describes the Tribe’s reservation by its boundary “as originally described 

in the 1855 Treaty and repeated in P.L.103-324.” Master Plan, 2005, TA.127, PageID.11090. 

Emmet County publishes full color magazines, touting the history and existence of the 

reservation — “a second [treaty] in 1855 allowed the natives to stay on reservation land 

indefinitely” — and the Tribe presence from the 1700’s through today. Imagine, 2010, TA.140, 

PageID.11301-11303.6And the Townships of Readmond and Friendship describe themselves as 

“located within the exterior boundaries of the LTBB reservation of 1855. Agreement, 

12.29.1997, TA.128, PageID.11092. 

II. Legal Background7 

A. Treaty Construction 

A court interpreting an Indian treaty “must not give the treaty the narrowest construction 

it will bear.” Tulee v. Washington, 315 U.S. 681, 684 (1942). Far from a four-corners analysis, 

the Supreme Court has oft repeated the rule that “it is the intention of the parties,” and 

particularly tribal intent that controls a treaty’s meaning. Washington v. Wash. State Commercial 

Passenger Fishing Vessel Ass’n, 443 U.S. 658, 675 (1979) (citing cases); see also Tulee, 315 

U.S. at 684 (“It is our responsibility to see that the terms of the treaty are carried out, so far as 

possible, in accordance with the meaning they were understood to have by the tribal 

                                                
6 Also available at http://www.emmetcountyarchive.org, last visited April 19, 2019. 
7 Because the same framework applies to each of the Defendants’ historical motions, the Tribe 
attempted to avoid redundancies with a single combined response to the three motions. One 
defendant would not concur in that proposal. Accordingly, this brief applies the same law and 
factual record that controls disposition of the remaining historical motions to the “Intervenor 
Municipal Defendants’ Motion for Summary Judgment Based on Historic Record,” ECF No. 
567. But neither that motion nor its supporting brief, ECF No. 568, state which intervenors are 
part of this group. The Tribe assumes that Emmet County, Charlevoix County, Harbor Springs, 
and Petoskey have lodged the motion because it was signed by their counsel. Mot., PageID.9213. 
Counsel for the ten Emmet County townships did not co-sign the motion, id., but those 
intervenors later joined the Cities and Counties’ filing. Joinder, PageID.9325-9326. The City of 
Charlevoix and Charlevoix Township appear not to join this motion. 
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representatives at the council”). Again this term, the Supreme Court has “stressed that the 

language of the treaty should be understood as bearing the meaning that the [tribe] understood it 

to have” when it entered the treaty. Washington State Dep't of Licensing v. Cougar Den, Inc., 

___ U.S. ___, 139 S. Ct. 1000, 1012 (2019). 

 

1. Indian-understanding canon 

Under the Indian-understanding treaty-interpretation canon, the Court must  

look beyond the written words to the larger context that frames the Treaty, 
including “the history of the treaty, the negotiations, and the practical construction 
adopted by the parties.” Choctaw Nation v. United States, 318 U.S. 423, 432 
(1943); see also El Al Israel Airlines, Ltd. v. Tsui Yuan Tseng, 525 U.S. 155, 167 
(1999). In this case, an examination of the historical record provides insight into 
how the parties to the Treaty understood the terms of the agreement. This insight 
is especially helpful to the extent that it sheds light on how the [tribal] signatories 
to the Treaty understood the agreement because we interpret Indian treaties to 
give effect to the terms as the Indians themselves would have understood them. 
See Washington v. Washington State Commercial Passenger Fishing Vessel Assn., 
443 U.S. 658, 675–676 (1979); United States v. Winans, 198 U.S. 371, 380–381 
(1905). 

Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172, 196 (1999). “This review of 

the history and the negotiations of the agreements is central to the interpretation of treaties.” 

Mille Lacs, 526 U.S. at 202 (citation omitted).  

Parties opposing treaty rights often offer courts treaty-to-treaty comparisons to try to 

undercut the instant treaty’s meaning. “The Supreme Court’s jurisprudence makes clear, 

however, that we must interpret a treaty right in light of the particular tribe’s understanding of 

that right at the time the treaty was made[.]” United States v. Smiskin, 487 F.3d 1260, 1267 (9th 

Cir. 2007) (rejecting comparison to “a different tribe, a different treaty, and a different right”). 

An “argument that similar language in two Treaties involving different parties has precisely the 

same meaning reveals a fundamental misunderstanding of basic principles of treaty 
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construction.” Mille Lacs, 526 U.S. at 202. “[B]ecause the member tribes’ intent is important to, 

if not dispositive of, the meaning of particular provisions[,]” a court “cannot simply transport” 

analysis of one treaty into another. Makah Indian Tribe v. Quileute Indian Tribe, 873 F.3d 1157 

(9th Cir. 2017). Thus, only “an analysis of the history, purpose, and negotiations of” the 1855 

Treaty can answer the reservation-creation question before the Court. Mille Lacs, 526 U.S. at 

202; see also Northwestern Bands of Shoshone Indians v. United States, 324 U.S. 335, 349 

(1945) (rejecting invitation to construe the Fort Laramie treaty’s meaning in accordance with 

earlier interpretations of other treaties because “[a]part from the fact that different treaties are 

involved, the circumstances surrounding the execution of the Fort Laramie treaty indicate a 

purpose to recognize the Indian title to the lands described in the Fort Laramie treaty which may 

well have induced the Court of Claims to reach one conclusion in those cases and another in 

this.”); Yankton Sioux Tribe v. Gaffey, 188 F.3d 1010, 1020 (8th Cir. 1999) (“It is well 

established that similar treaty language does not necessarily have the same effect when dealing 

with separate agreements.”). This canon is grounded in a practical judicial recognition that the 

circumstances of Indian treaty negotiation were much different than arms-length commercial 

dealings. 

The Treaties were written in English, a language the Indians could neither read 
nor write. Because treaty negotiations with Indians were conducted by 
“representatives skilled in diplomacy,” because negotiators representing the 
United States were “assisted by ... interpreter[s] employed by themselves,” 
because the treaties were “drawn up by [the negotiators] and in their own 
language,” and because the “only knowledge of the terms in which the treaty is 
framed is that imparted to [the Indians] by the interpreter employed by the United 
States,” a “treaty must ... be construed, not according to the technical meaning of 
its words to learned lawyers, but in the sense in which they would naturally be 
understood by the Indians.”  

United States v. Washington, 853 F.3d 946, 963 (9th Cir. 2017) (citing Jones v. Meehan, 175 

U.S. 1, 11 (1899)), aff’d 138 S. Ct. 1832 (2018).  
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2. Liberal-construction canon 

Under a separate treaty-interpretation canon, if, after review of the historical record, it is 

unclear what meaning treaty negotiators (and particularly, tribal negotiators) afforded to a treaty, 

then “Indian treaties are to be interpreted liberally in favor of the Indians” and “any ambiguities 

are to be resolved in their favor.” Mille Lacs, 526 U.S. at 200 (citing cases and resolving 

“plausible ambiguity” in favor of tribe). That is, if review of the treaty and its history does not 

reveal unambiguous treaty meaning, then the tie goes to the tribe. 

B. Summary Judgment Standard 

Summary judgment is appropriate where 

the movant shows that there is no genuine dispute as to any material fact 
and the movant is entitled to judgment as a matter of law. There is no 
such genuine dispute when the record taken as a whole could not lead a 
rational trier of fact to find for the non-moving party. 

Hughes v. Gulf Interstate Field Servs., Inc., 878 F.3d 183, 187 (6th Cir. 2017) (quotation and 

citation omitted); see also Fed. R. Civ. P. 56. “The central issue is whether the evidence presents 

a sufficient disagreement to require submission to a jury or whether it is so one-sided that one 

party must prevail as a matter of law.” Pluck v. BP Oil Pipeline Co., 640 F.3d 671, 676 (6th Cir. 

2011) (quotation omitted). In this review, “the district court must draw all reasonable inferences 

in favor of the nonmoving party.” Id. 

When a movant seeks summary judgment against an opponent’s claim, “the movant must 

meet the initial burden of showing the absence of a genuine issue of material fact as to an 

essential element of the non-movant's case.” Street v. J.C. Bradford & Co., 886 F.2d 1472, 1479 

(6th Cir. 1989). It must identify a “failure of proof concerning an essential element of the 

nonmoving party’s case[.]” Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). For the 

nonmovant, “all that is required is that sufficient evidence supporting the claimed factual dispute 
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be shown to require a jury or judge to resolve the parties’ differing versions of the truth at 

trial.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986). Summary judgment can only 

lie where “there is no dispute in the record[.]” Street, 886 F.2d at 1484.  

A moving party with the burden of proof faces a “substantially higher hurdle.” Arnett v. 

Myers, 281 F.3d 552, 561 (6th Cir.2002). When a defendant seeks summary judgment 

concerning an affirmative defense, it “must show that the record contains evidence satisfying the 

burden of persuasion and that the evidence is so powerful that no reasonable jury would be free 

to disbelieve it.” Id. (quotation omitted). So positioned, summary judgment “is inappropriate 

when the evidence is susceptible of different interpretations or inferences by the trier of 

fact.” Hunt v. Cromartie, 526 U.S. 541, 553 (1999).  

III. Argument 

A. The 1855 Treaty created the Little Traverse Reservation. 

1. The Municipal Defendants’ “plain language” reading ignores controlling 
treaty-interpretation law and the 1855 Treaty. 

The Municipal Defendants offer an all-or-nothing argument that the plain language of the 

1855 Treaty could not possibly have created a reservation, rendering review of the treaty’s 

historical context “unnecessary” and “inappropriate[.]” Br., PageID.9215. This approach 

misstates the law and the facts.  

a. This Court must evaluate the 1855 Treaty terms within historical 
context as the Little Traverse Odawa would have understood them.  

“Courts cannot ignore plain language that, viewed in historical context and given a ‘fair 

appraisal,’ clearly runs counter to a tribe’s later claims.” Oregon Dep’t of Fish & Wildlife v. 

Klamath Indian Tribe, 473 U.S. 753, 774 (1985) (emphasis added). This rule is an extension of, 

not the “convers[e,]” Br., PageID.9540, of the longstanding “rule” that an Indian treaty “must 

therefore be construed, not according to the technical meaning of its words to learned lawyers, 
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but in the sense in which they would naturally be understood by the Indians.” Passenger Fishing 

Vessel, 443 U.S. at 675 (1979) (quotation omitted) (emphasis added); see also Mille Lacs, 526 

U.S. 172, 196 (1999) (although federal intent is relevant to treaty interpretation, foremost a court 

must “give effect to the terms as the Indians themselves would have understood them.”) (citing 

cases).  

If, after a full and fair appraisal of the historical record, it is unclear what the negotiators 

intended, then courts resolve that ambiguity in a tribe’s favor. E.g. Mille Lacs, 526 U.S. at 200 

(“Given this plausible ambiguity, we cannot agree with the State that the 1855 Treaty abrogated 

Chippewa usufructuary rights.”). If instead, after a full and fair appraisal of the historical record, 

it is clear what the treaty signatories intended, then there is no room to apply the liberal-

interpretation-of-ambiguity canon. E.g. Klamath, 473 U.S. at 744. Either way, ambiguity is a 

potential result of, not a condition precedent to the “[c]areful examination of the entire record” 

that a court must undertake to determine the Indian understanding of a treaty. Id.; see also, e.g., 

Tribe’s Release Br., PageID.9919-9922 (arguing that Article 3’s application to “former treaty 

stipulations” is plain when read considering the treaty’s purpose, and within historical context). 

That is why, in response to a state’s text-only treaty-interpretation argument, the Supreme Court 

clarified that  

Our holding in Klamath was not based solely on the bare language of the 1901 
agreement. Rather, to reach our conclusion about the meaning of that language, 
we examined the historical record and considered the context of the treaty 
negotiations to discern what the parties intended by their choice of words.  

 
Mille Lacs, 526 U.S. at 202 (citation omitted).  

The cases the Municipal Defendants rely on are not otherwise. Some refuse to apply 

Indian law’s liberal-interpretation canon to treaties when the negotiator’s intent was 

unambiguous when viewed in historical context. Northwestern Bands of Shoshone Indians, 324 
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U.S. at 354 (grounding its holding on “the circumstances leading up to and following the 

execution of” the treaty); Confederated Bands of Ute Indians v. United States, 330 U.S. 169, 

171-174 (1947) (construing an 1875 executive order in light of earlier mistaken surveys, later 

“hostilities,” and an 1880 act “to punish the Indians[.]”); Menominee Indian Tribe of Wisconsin 

v. Thompson (“Menominee Appeal”), 161 F.3d 449, 456 (7th Cir. 1998) (“Before addressing the 

claims presented in this appeal, we think it is both helpful and necessary to explain in detail the 

history of the treaty process between the United States and the Menominee Tribe.”); United 

States v. Choctaw Nation, 179 U.S. 494, 517-26, 537 (1900) (considering historical context and 

treaty negotiations to determine whether treaty language was clear); Ottawa & Chippewa Indians 

of State of Michigan v. United States, 42 Ct. Cl. 240, 246 (1907) (noting that “the fact” of the 

United States’ preexisting obligations, “has an important bearing upon this case” and 

interpretation of the 1855 Treaty’s Article 3).  

Others refuse to apply Indian law’s liberal-interpretation canon to the plain language of 

congressional acts whose meaning is controlled by congressional—not Indian—intent. South 

Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 349 (1998) (finding no ambiguity where an 

opening act used “the precise cession and sum certain language” of diminishment); South 

Carolina v. Catawba Indian Tribe, 476 U.S. 498, 506 (1986); Rice v. Rehner, 463 U.S. 713, 733 

(1983) (“In the present case, congressional intent is clear from the face of the statute and its 

legislative history.”); DeCoteau v. Dist. Cty. Court for Tenth Judicial Dist., 420 U.S.425, 445 

(1975) (“[T]he face of the Act,’ and its ‘surrounding circumstances' and ‘legislative history,’” 

before the court, including an agreement with the tribe that the act ratified “all point 

unmistakably to the conclusion that the Lake Traverse Reservation was terminated in 1891.”); 

United States v. Southern Ute Tribe or Band of Indians, 402 U.S. 159, 169 (1971) (interpreting 
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1880 Act with reference to “cogent evidence that the United States totally rejected the Indians' 

claim that the strip was ‘our reservation’” after 1879 hostilities). 

One did not concern a treaty with a tribe and so unsurprisingly said nothing about Indian 

law’s liberal-interpretation canon. The Amiable Isabella, 19 U.S. 1, 71 (1821) (interpreting a 

treaty with Spain). And one applied the “well established” rule that resolves “ambiguous 

provisions interpreted to the [Indians’] benefit,” to hold that ambiguous provisions did not 

extinguish Indian title. Oneida Cty., N.Y. v. Oneida Indian Nation of N.Y. State, 470 U.S. 226, 

247 (1985). 

 And the Municipal Defendants are correct that Menominee Indian Tribe of Wis. v. 

Thompson (“Menominee Reconsideration”), 943 F. Supp. 999, 1010 (W.D. Wis. 1996), aff’d, 

161 F.3d 449 (7th Cir. 1998), “addressed this issue[,]” but it did not address the issue in the 

manner they suppose. Br., PageID.9222. That court first denied a motion to dismiss a treaty-

rights claim, noting that it had to review the treaty language in light of the historical record 

before making ambiguity decisions. The District Court noted that “although the 1831 treaty 

appears to contain specific temporal limits on the tribe's right to hunt and fish . . . the court 

cannot assume that the Menominee understood their hunting and fishing rights to be limited in 

duration.” Menominee Indian Tribe of Wisconsin v. Thompson (“Menominee Decision”), 922 F. 

Supp. 184, 197 (W.D. Wis. 1996), aff’d, 161 F.3d 449 (7th Cir. 1998). Without the chance to 

develop a factual record, it “[could] not say with certainty that plaintiff will not be able to 

demonstrate that the treaties could have been understood reasonably by plaintiff's leaders to 

mean something other than what they seem to say.” Id. at 199. When the defendants months later 

renewed their motion to dismiss, the district court repeated:  

Modern readers may think language is clear when the parties to the treaty had a 
very different understanding of that same language. In determining treaty 

Case 1:15-cv-00850-PLM-PJG   ECF No. 610 filed 04/29/19   PageID.11787   Page 51 of 66



44 

ambiguity, it is necessary to take careful consideration of the historical context to 
ascertain that the modern interpretation of the language gives effect to the true 
intentions of the parties. 

Menominee Reconsideration, 943 F. Supp. at 1007. It nevertheless granted the renewed motion 

to dismiss because the tribe’s evidence did not show which clause or phrase the Indians 

understood differently even after it “had a second opportunity to show that its claims were 

viable[.]” Id. That is, it was “still unable to show that its understandings are supported by any 

language in the texts of the treaties.” Id. at 1105 (emphasis added). On appeal from both orders, 

the Seventh Circuit emphasized that “[b]efore addressing the claims presented in this appeal, we 

think it is both helpful and necessary to explain in detail the history of the treaty process between 

the United States and the Menominee Tribe.” Menominee Appeal, 161 F.3d at 456. At each step, 

the Menominee courts did not stop their analysis at the edge of the treaty page; they considered 

and relied on the history surrounding the treaties. 

b. The Municipal Defendant’s “plain-language” reading ignores the 
1855 Treaty text.  

As the Municipal Defendants’ historian cautions, to evaluate a treaty “we have to look at 

the entire document. . . . it's really dangerous to just hone in on one particular component and say 

this is what it says.” Gulig, TA.129, PageID.11094. But even if treaty-interpretation law allowed 

evaluation of isolated clauses divorced from a treaty’s purpose and historical context, the 1855 

Treaty’s text would not support the Defendants’ reading. The Municipal Defendants emphasize 

that “to alter, amend, or add to any treaty, by inserting any clause, whether small or great, 

important or trivial, would be on our part an usurpation of power, and not an exercise of judicial 

functions. It would be to make, and not to construe a treaty.” Amiable Isabella, 19 U.S. at 71. 

Yet, they ask this Court to read out words that appear on the 1855 Treaty’s face. Reviewing the 

Treaty in its entirety, it cannot “unambiguously” foreclose the Tribe’s Reservation claim.  
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 “Reservations” and “tract reserved” 

Article 1 of the 1855 Treaty begins: 

The United States will withdraw from sale for the benefit of said Indians as 
hereinafter provided, all the unsold public lands within the State of Michigan 
embraced in the following descriptions to wit: 

JA.5, PageId.6894. After describing tracts reserved from sale for enumerated bands, the Article 

shifts focus, stating that individual Indians “may make his own selection of any land within the 

tract reserved herein for the band to which he may belong[.]” Id., PageID.6894 (emphasis 

added). It continues by describing the selection process and restrictions, and concludes with a 

savings clause that allows the United States to appropriate “any tract or tracts of land within the 

aforesaid reservations” for limited purposes. Id., PageID.6895 (emphasis). To argue that the 

1855 Treaty is unambiguous, the Defendants argue that both internal references to the 

Reservation are absolutely meaningless.  

In 1855, “reservation” was no ordinary synonym for “tract.” Contra Br. PageID.9229. An 

1850 dictionary defined “reservation” as, “In the United States, a tract of the public land reserved 

for some special use, as for schools, the use of Indians, &c.” Dictionary, 1850, TA.52, 

PageID.10790.The Municipal Defendants agree that in Article 1, the “tract reserved” and 

“reservations” “[b]oth . . . refer to the same thing: the eight described tracts withdrawn from 

public sale[.]” PageID.9229. If they afforded “reservation” its defined meaning, they would see 

that the tracts to which they agree it refers are Indian reservations. Instead, they reason backward 

from their no-creation conclusion to conclude that “reservation” must be “shorthand” for 

something that is not a reservation, and suppose without citation that “if the intent had been to 

create permanent reservations the Treaty would have repeated the phrase ‘aforesaid 

reservations’” twice instead of only using it once. Id.  
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 “For the band(s)” 

The Municipal Defendants recognize that the 1855 Treaty withdrew tracts for the bands 

and afforded individual Indians the right to select parcels “within those eight areas.” Br., 

PageID.9225. But they never attempt to address this distinction between a grant of a tract to the 

bands and parcels to individual Indians. 

 “May” 

The Municipal Defendants correctly block quote the section of the treaty that addresses 

what the United States “may” do with those parcels within the Reservation that Indians do not 

select or purchase. Br., PageID.9227. And they agree that by the Treaty’s terms, the United 

States “could” sell the lands “as in the case of all other public lands.” Id. The Municipal 

Defendants’ effort to beef up the word “other” as a “comparative term” that imbued the distant 

operative description of “all the land embraced within the tracts” with formal federal-law 

meaning, Br., PageID.9227-9228, is precisely the hyper-technical analysis that the Supreme 

Court rejects. Passenger Fishing Vessel, 443 at 675. But even if the treaty negotiators intended 

that strictured meaning, they also made that possibility entirely optional. The United States could 

also choose not to sell the lands as in the case of all other public lands or even at all. See Br., 

PageID.9227-9228.  

c. Language of other tribes’ treaties is not material to the Tribe’s claim. 

Moving far from the text of the 1855 Treaty, the Municipal Defendants’ effort to parse a 

slew of other treaties to support a “plain language” reading. Br., PageID.9230-9240. But 

“[m]odern scholars appreciate that the circumstances surrounding treaty councils varied widely 

across time and space.” Hoxie, TA.153, PageID.11378. Courts hew to the Indian-understanding 

canon exists precisely because those negotiators’ “‘only knowledge of the terms in which the 
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treaty is framed is that imparted to [the Indians] by the interpreter employed by the United 

States[.]’”Washington, 853 F.3d at 963 (quoting Jones, 175 U.S. at 11); see also Hoxie, TA.153, 

PageID.11378-11379 (“The Indians’ constrained role at treaty councils is particularly apparent in 

the case of treaties that contemplated individual land ownership. Government officials believed 

deeply that changes in land tenure signified the beginning of a natural process (rooted for some 

in religion, for others in science) that would “set Indians on the path” to “civilization.” Indian 

people did not share that view.”).  

What other tribes agreed to at other times is not material. See Mille Lacs, 526 U.S. at 202 

(“[a]n “argument that similar language in two Treaties involving different parties has precisely 

the same meaning reveals a fundamental misunderstanding of basic principles of treaty 

construction.”); see also supra, § II(A). Federal authors’ and scriveners’ linguistic variance is 

immaterial because Indian treaties “must therefore be construed, not according to the technical 

meaning of its words to learned lawyers, but in the sense in which they would naturally be 

understood by the Indians.” Passenger Fishing Vessel, 443 at 675 (1979) (quoting Jones, 175 

U.S. at 11). Indeed, “it is ahistorical and ultimately misleading to assume that federal officials 

struggling to manage relations between settlers, local politicians, and Native leaders in Oregon, 

Kansas and Michigan would operate with precisely consistent policies and strict definitions of 

terms.” Hoxie, TA.153, PageID.11387. Because the Municipal Defendants failed to indicate any 

way that the experience of, say, the Kickapoo in Kansas or Confederated Salish & Kootenai 

Tribes in Montana informed the Little Traverse Odawa’s understanding of the 1855 Treaty, their 

treaty-to-treaty linguistic comparisons are irrelevant under controlling law. 

d. The parties genuinely dispute whether the text of the 1855 Treaty 
created the Reservation. 
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At bottom, summary judgment against the Tribe on a “plain language” theory cannot lie 

because the 1855 Treaty itself when “taken as a whole” has more than enough evidence to “lead 

a rational trier of fact to find for the non-moving party.” See Hughes, 878 F.3d at 187. Briefly: 

Table 1: Record facts contrary to Municipal Defendants’ claims that “The clear and 
unambiguous language of the 1855 Treaty did not create of [sic] permanent reservations.” 
Br., PageID.9225. 

1855 Treaty, JA.5, 
PageID.6893 

• “The United States will withdraw for the benefit of said 
Indians. . . .”  

• “Third, For the Beaver Island band,” 
• “Fourth, for the Cross Village, Middle Village, 

L’Arbrechroche and Bear Creek bands, and such Bay du 
Noc and Beaver Island Indians as may prefer to live with 
them,” 

Id., PageID.6894 • “the tract reserved herein” 
• “Eighth . . . the United States will purchase as much of 

said lands for the use of the Indians …” 

Id., PageID.6895 • describing Presidential discretion to withhold patents 
• lands not selected or appropriated “may” be sold  

• “the aforesaid reservations” 

 

2. The 1855 Treaty negotiators intended to create the Reservation. 

Relying nearly exclusively on a “plain language” reading, the Municipal Defendants do 

not appear to offer any test of reservation creation. The single case they rely on to support their 

arguments against reservation creation is not a reservation-boundary case. Br., PageID.9225 

(quoting Tee-Hit-Ton Indians v. United States, 348 U.S. 272 (1955). Tee-Hit-Ton asked only 

whether the United States’ taking of timber on Indian-occupied lands was compensable. 348 U.S. 

at 275. Because Congress had never recognized the tribe’s property rights, it was not. Id. at 432. 
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Even in this context, the Supreme Court recognized that the Congressional recognition of tribal 

rights that the Tee-Hit-Ton Indians lacked “may be established in a variety of ways[.]” Id. at 278.  

“[I]n order to create a reservation, it is not necessary that there should be a formal cession 

or a formal act setting apart a particular tract. It is enough that from what has been done there 

results a certain defined tract appropriated to certain purposes.” Minnesota v. Hitchcock, 185 

U.S. 373, 389 (1902); see also Shoshone Bannock Tribes v. Reno, 56 F.3d 1476, 1479 (D.C. Cir. 

1995) (“The United States creates reservations by withdrawing land from the public domain and 

reserving the land for a particular purpose, such as an Indian reservation[.]”). For example, in 

1820 the United States promised the Sault Ste Marie “ a place of encampment . . . convenient to 

the fishing ground. Treaty with the Chippewa, 7 Stat. 206 (June 16, 1820). The area was not 

surveyed for two decades, but in 1847 the Commissioner of the General Land Office’s 

recommendation to withdraw land near “the Rapids of the Sault Ste Marie . . . either for the 

erection of necessary buildings for the use of officers of the Treasury, or for the defence [sic] of 

the coast[.]” Ex. 143, PageID.11313. The Secretary of Treasury agreed, and President Polk 

responded: “Let the lands . . . be reserved accordingly.” Id., PageID.11312. Reviewing this 

history, and the years that followed when federal agents repeatedly called the area an Indian 

reserve, the Supreme Court held that “It is not necessary to determine how the reservation of the 

particular tract subsequently known as the ‘Indian Reserve’ came to be made.” Spalding v. 

Chandler, 160 U.S. 394, 403 (1896). The conclusion was “clearly inferable from the evidence 

contained in the record[.]” Id. 

The Municipal Defendants do not mention—let alone apply—the summary judgment 

standard that controls their Rule 56 motion. They have not event tried to meet “the initial burden 

of showing the absence of a genuine issue of material fact as to an essential element of the non-
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movant's case.” Street, 886 F.2d at 1479. In this case, “the history of the treaty, the negotiations, 

and the practical construction adopted by the parties” are all material facts that “shed[] light on 

how the [tribal] signatories to the Treaty understood the agreement,” which is crucial because we 

interpret Indian treaties to give effect to the terms as the Indians themselves would have 

understood them.” Mille Lacs, 526 U.S. at 196. “This review of the history and the negotiations 

of the agreements is central to the interpretation of treaties.” Id. at 202 (citation omitted). And in 

this case, just about every one of that set of those central facts are disputed. Even the most 

cursory sampling of the record demonstrates that there is more than “sufficient evidence 

supporting the claimed factual dispute be shown to require a jury or judge to resolve the parties’ 

differing versions of the truth at trial.” Anderson, 477 U.S. at 249.  

a. Record facts demonstrate the Little Traverse Odawa’s intent to 
create the Reservation. 

The tenor of the treaty and historical context of the negotiations, including the 

circumstances leading up to and following the execution of the treaty, demonstrates that both the 

Tribal and federal negotiators sought to secure the Reservation in the 1855 Treaty. The Tribal 

Negotiators would not have understood the treaty to create only pockets of ownership, to impose 

a temporary or self-destructing homeland, or terminate all connection to the federal government. 

Rather, they would have understood the treaty to create what they asked for and what the federal 

negotiators repeatedly promised: a permanent home. See Mille Lacs, 526 U.S. at 196 (a court 

must “give effect to the terms as the Indians themselves would have understood them.”). 

Section I of this brief offers a glimpse of “the history and the negotiations of the 

agreements [that] is central to the interpretation of treaties.” Mille Lacs, 526 U.S. at 202 (citation 

omitted). Past the 1855 Treaty’s four corners lies a rich history of shifting federal policy and 

continued commitment of Tribal ancestors to secure a permanent home of the place where they 
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had buried their fathers for generations and that they sought to protect for generations to come. 

As that section demonstrates, ample record evidence supports the conclusion that the Little 

Traverse Odawa intended the 1855 Treaty to create a permanent Reservation home. 

b. Record facts demonstrate federal intent to create the Reservation. 

Reviewing the whole treaty within its historical context, the 1855 Treaty created the 

Reservation for the Little Traverse Odawa. When the 1849 California Gold Rush accelerated 

conflict between tribes and settlers on the western frontier, federal policy pivoted from westward 

removal to a reservation system. Hoxie, TA.153, PageID.11380-11382.  

Commissioner Manypenny was the “chief architect” of this “alternative to extinction.” 

Id.. Throughout the 1850s, he advocated federally-regulated enclaves, variously termed homes, 

colonies, and reservations, as “irrevocable” and “permanent homes[.]” Id. (quoting Comm. 

Manypenny). Id., PageID.11381. In addition to concentrating Indians away from non-Indian 

settlement, these enclaves simplified federal efforts to “civilize” Indians, including through 

property ownership. Id., PageID.11381-11382. Allotment thus went hand-in-hand with 

reservations; “[d]espite this change in land tenure, however, these communities and their 

reservations continued to exist.” Id., PageID.11383. As the Municipal Defendants describe, 

“numerous treaties entered into between the United States and various tribes in the 1850s 

consistently created a permanent reservation and included a process for individual tribal 

members to make selections of land to which they could ultimately obtain individual title.” Br., 

PageID.9236. They offer no explanation why the “chief architect” of this policy, still “[h]aunted 

by” violent clashes in Kansas and California, Hoxie, TA.153, PageID.11381, would have 

idiosyncratically departed from this policy just once, leaving the 1855 Treaty “unique for not 

creating permanent reservations[.]” Br., PageID.9236. A more reasonable inference is that the 
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1855 Treaty fits precisely within the permanent-reservation-with-allotment template that the 

Municipal Defendants otherwise acknowledge. 

Table 2: Record facts contrary to Municipal Defendants’ claims that the 1855 Treaty “is 
unique for not creating permanent reservations[.]” Br., PageID.9236. 

Manypenny-Gilbert, 5.11.1855, 
PageID.3983 

• “[T]he whole subject of their alleged claims and unsettled 
business is now under the consideration of the 
department, as well as the propriety of at once locating 
them permanently upon reservations.” (emphasis added) 

Mich.H.Doc.33, 1855, TA.48, 
PageID.10780 

• Recommending that “State concur in this policy” of 1855 
treaties to settle “all the bands remaining” in Michigan 
“on a permanent reservation[.]” 

Grand Traverse Herald, 
2.4.1869, JA.136, PageID.8553 

• Describing “Leelanaw County Indian Reservation” 

Grand Traverse Herald, 
2.11.1869, JA.137, 
PageID.8563 

• Describing “Emmet County Indian Reservation” 

Miner-Grant,5.27.1869, JA.139, 
PageID.8571 

• Referring to the land “reserved by Treaty for the benefit 
of certain Indians.” 

Powers-COIA, 6.13.1870, 
JA144, PageID.8631 

• Acknowledging that he was “setting on the Indian 
reservation.” 

Hoxie, TA.153, PageID.11382-
11387 

• Excerpted historical analysis of the 1855 Treaty 
considering contemporaneous federal understanding of 
public land law and Indian policy 

 

Commissioner Manypenny said as much. Before the negotiations, he looked to “the 

propriety of at once locating them permanently upon reservations.” Manypenny-Gilbert, 

5.11.1855, PageID.3983 (emphasis added). In preparation for the treaty, the General Land Office 

acting at Manypenny’s direction marked the top of the tract books for all the Emmet and 

Charlevoix County lands that eventually fell within the 1855 Treaty’s Article 1 paragraph fourth: 
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This Twp reserved for Indian purposes by Order of the President May 14, 1855. 
See instructions to R&R [Register & Receiver] May 16, 1855. 

See, e.g., PageID.3822 (emphasis added). At the negotiations, he described the federal intent “to 

give in the language of the [1836] Treaty a ‘suitable home’.” PageID.7146. The “suitable home” 

described in the language of the 1836 Treaty, Article Eight, as amended, is a “suitable place for 

the final settlement of said Indians, which country, so selected, and of reasonable intent, the 

United States will forever guaranty and secure to said Indians.” PageID.6831. And after 

negotiations, Commissioner Manypenny and Agent Gilbert wrote to the Secretary of the Interior 

describing the 1855 Treaty’s promise of “the home now secured to the Indians in Michigan[.]” 

Aug. 7, 1855, Manypenny-Mix, JA.119, PageID.8411. 

Taking all inferences in favor of the nonmovant Tribe, Pluck, 640 F.3d at 676, 

Commissioner Manypenny meant what he said. He implemented prevailing federal policy and 

intended the 1855 Treaty to create the Reservation. That is the conclusion Congress reached in 

1994: 

The 1855 Treaty guaranteed that the United States would not force the Ottawa/Odawa to 
leave their Michigan homes. The document reconfirmed the boundaries of the 1836 
reservations, or where the lands were taken, created new ones. The 1855 Treaty of 
Detroit was among the earliest “allotment” treaties between an Indian tribe and the 
United States. The reservations established in the 1855 Treaty were to be held in common 
for five years. By the end of that time, the land was to be divided into individually owned 
parcels that would resemble American farms. The parcels were to be protected from 
alienation or sale for ten years or for so long as the President deemed necessary and 
proper. In spite of the good intentions, this allotment provision was used, through 
mismanagement and fraud, to take most Ottawa/Odawa land. 

H. Rep. No. 103-621, PageID.3846. 

B. The 1870s Acts did not diminish the Reservation. 

The Municipal Defendants appear not to seek summary judgment on the statutory-

diminishment question. Br., PageID.9240 (stating that the 1870s Acts “did no more than carry 
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out the explicit terms of the 1855 Treaty”). Indeed, the Emmet County Townships have not 

lodged a diminishment defense, see Tribal Br., PageID.10130 n.4, and the historian they hired 

with the Cities and Counties does not give an opinion concerning Reservation diminishment. 

Gulig, TA.129, PageID.11093. That conflict alone demonstrates the infirmity of seeking 

summary judgment on the diminishment question. The 1870s Acts “merely opened reservation 

land to settlement” and specified methods to allow “non-Indian settlers to own land on the 

reservation. But in doing so, they do not diminish the reservation’s boundaries.” Nebraska v. 

Parker, ____ U.S. ____, 136 S. Ct. 1072, 1079-80 (2016) (quotations omitted).  

It is important to note, though, that the Municipal Defendants turn a blind eye to more 

than just 1800s history. Dr. John Bowes conducted a study of the area’s modern history and 

concluded that “The Odawa history—and the way the region claims that history—is everywhere 

you walk, stand, and look.” Bowes, TA.130, PageID.11100. The Municipal Defendants were 

built on a tourist economy that showcased the “Indianness” of the area. See generally, id., 

PageID.11097-11274. That history is baked into the identities of local communities, and even 

visible in the seals of Defendant municipalities. 

Moreover, several of the Municipal Defendants have admitted the continuing existence of 

the 1855 Treaty Reservation. See Fed. R. Evid. 801(d)(2). In a 1997, the Townships of 

Figure 16: Seals of the Defendant cities of Petoskey and Harbor Springs. Available at 
https://www.cityofharborsprings.com/ and https://www.petoskey.us/, last visited April 26, 2019 
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Readmond and Friendship, both parties to this case, signed an intergovernmental agreement that 

described the townships as “located within the exterior boundaries of the LTBB reservation of 

1855.” Agreement, 12.29.1997, TA.128, PageID.11092 (emphasis added). Emmet County 

agreed. In its 2015 Master Plan, it described that “The 1855 Treaty created a reservation for the 

Tribe’s predecessor bands . . .” Emmet County Master Plan, 2015, TA.127, PageID.11090 

(emphasis added). Its Future land Use map uses a bold maroon line to mark the “Little Traverse 

Bay Bands of Odawa Indians Reservation Boundary” that follows the tracts described in the 

1855 Treaty. Id., PageID.11091.  
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Figure 19: Emmet County 2015 Master Plan, TA.128, PageID.11091. 
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That inclusion is no accident. The plan includes information from Petoskey and Harbor Springs, 

was reviewed by multiple levels of County officials, approved after public notice and comment, 

and in the words of Emmet County’s counsel “is an official document of Emmet County adopted 

by the board. So you can rely on the fact that it is an official statement of Emmet County.” 

Calabrese, TA.150, PageID.11342. 

IV. Conclusion 

The Municipal Defendants filed a trial brief, not a summary-judgment motion. Fed. R. 

Civ. P. 56. Asking this Court to ignore the historical record entirely, the Municipal Defendants’ 

have not even tried to “meet the initial burden of showing the absence of a genuine issue of 

material fact as to an essential element of the non-movant’s case.” Street, 886 F.2d at 1479. 

Because the full record of this case reflects the genuine dispute of myriad facts material to the 

Tribe’s claim, the Tribe respectfully requests that the Court deny the Municipal Defendants’ 

motion in all respects and set this case for trial. 
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