
UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN, SOUTHERN DIVISION 

LITTLE TRAVERSE BAY BANDS OF ODAWA  
INDIANS, a federally recognized Indian tribe, 

  Plaintiff,     Docket No:  15-cv-850 
v. 
        HON. PAUL L. MALONEY 
GRETCHEN WHITMER, Governor of the 
State of Michigan, et. al., 

  Defendants.        
___________________________________________________/ 

CITY AND COUNTY DEFENDANTS’ BRIEF IN OPPOSITION TO TRIBE’S “HISTORICAL 
MOTION” FOR PARTIAL SUMMARY JUDGMENT CONCERNING EXEMPTION-

DIMINISHMENT AND TITLE-DIMINISHMENT DEFENSES 
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City and County Defendants City of Petoskey, City of Harbor Springs, Charlevoix 

County, and Emmet County (“City and County Defendants”), for their opposition to the 

Tribe’s “Historical Motion” for Partial Summary Judgment Concerning Exception-

Diminishment and Title-Diminishment Defenses (Dkt. Nos. 585, 586), state as follows: 

Preliminary Statement 

As the City and County Defendants have demonstrated in the Brief in Support of 

their Motion for Summary Judgment Based on Historic Record (Dkt. No. 568), no 

reservation was created by the clear and unambiguous language of the 1855 Treaty.  

Consequently, there was no reservation to diminish.  In order to preserve their rights at the 

pleading stage, the City and County Defendants, as well as other defendants, nevertheless 

asserted as an affirmative defense that any reservation that did exist was subsequently 

diminished.  The Tribe has seen fit to file an elaborate motion for partial summary 

judgment aimed solely at those affirmative defenses.  In the last analysis, the City and 

County Defendants submit that the Tribe’s motion will be rendered moot by this Court’s 

agreement with the City and County Defendants that there was no reservation created by 

the 1855 Treaty to diminish. 

Regardless, the Tribe’s motion fails as against the City and County Defendants for 

lack of merit.  The Tribe’s motion, which is aimed primarily at other defendants, does not 

even mention the documents on which the City and County Defendants rely to support 

their affirmative defense of diminishment.  Consequently, the Tribe has failed to 

demonstrate, as a matter of law, entitlement to summary judgment on the grounds that 

those unaddressed documents failed to diminish any reservation that did still exist.  And, in 

fact, those documents quite clearly did not fail to diminish any still existing reservation:  
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they specifically restored the subject land to the public domain, using the very language 

that the Supreme Court has found sufficient to accomplish a diminishment—in a case that 

the Tribe also does not mention.  In short, the Tribe’s motion, even if not moot, is clearly 

without merit as against the City and County Defendants and should, therefore, be denied.   

I. The City and County Defendants’ diminishment affirmative defense and the 
documents on which it is based. 

 As the Tribe correctly notes, while the City and County Defendants’ position is that 

the 1855 Treaty did not create a reservation based on its unambiguous language, they did 

assert diminishment as an affirmative defense.  Specifically, the City and County Defendants 

set forth the following as one of their affirmative defenses: 

Plaintiff improperly interprets the Treaties of 1836 and 1855 
with regard to the existence of or boundaries of a reservation 
and the reservation may not have been created with the 
boundaries that Plaintiff claims or may have been revoked or 
diminished by Congress by certain events including the 
allotment of lands, the disposition of public lands to non-
indians, the failure of Plaintiff’s predecessors to comply with 
the provisions of the 1855 Treaty or other subsequent 
disposition of lands by legal conveyance. 

(Page ID 2770). 

 The basis for this defense is not the 1855 Treaty itself, contrary to the Tribe’s entire 

argument.  Rather, the basis is the June 10, 1872 statute found at 17 Stat. 381, the March 3, 

1875, statute found at 18 Stat. 516, the May 23, 1876 statute found at 19 Stat. 55, and the 

Orders of the President, including an Executive Order of February 4, 1874 by President 

Grant.   

The Tribe’s failure even to mention these grounds on which the City and County 

Defendants’ affirmative defense is based is curious, since the City and County Defendants 

told the Tribe about this basis in response to an interrogatory request.  Asked specifically 
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by the Tribe to describe the basis for their diminishment defense as set forth in their 

affirmative defense 4, the City and County Defendants answered as follows: 

8. The reservation or set aside of land was diminished by acts of 
Congress including 17 Stat. 381, 18 Stat. 516, 19 Stat. 55 or 
Orders of the President including an Executive Order of 
February 4, 1874 by U.S. Grant.  Additionally, this is a matter 
that may be addressed by experts, and the County reserves the 
right to rely upon expert reports and testimony. 

(Interrogatory Answer filed herewith as Exhibit A).   

 For ease of reference, the relevant language of these four treaties is as follows.   

 First, the June 10, 1872 statute states in pertinent part: 

That all the lands remaining undisposed of in the reservation 
made for the Ottawa and Chippewa Indians of Michigan by the 
treaty of July thirty-first, eighteen hundred and fifty-five, shall 
be restored to market by prior notice, under direction of the 
Secretary of the Interior, is hereafter provided. 

Sec. 2.  That said unoccupied lands shall be open to homestead 
entry for six months from the passage of this act by Indians 
only of said tribes who shall have not made selections or 
purchases under said treaty, including such members of said 
tribes as have become of age since the expiration of the ten 
years named in this treaty. 

*  * * 

Sec. 5. That immediately after the expiration of said six months, 
the secretary shall proceed to restore the remaining lands to 
market by public notice of not less than thirty days, and after 
such restoration they shall be subject to the general laws 
governing the disposition of the public lands of the United 
States:  Provided, That none of the lands herein mentioned shall 
be subject or taken under any grant of lands for public works 
or improvements, or by any railroad company. 

(17 Stat. 381). 

 The 1875 statute states in pertinent part: 
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That the act approved June tenth, eighteen hundred and 
seventy-two, entitled “An act for the restoration to market of 
certain lands in Michigan,” be, and hereby is, amended so as to 
authorize the Secretary of Interior to cause patents to be 
issued to three hundred and twenty members of the Ottawa 
and Chippewa Indians of Michigan, for the selections found to 
have been made by them, but which were not, prior to the 
passage of said act, regularly reported and recognized by the 
Secretary of the Interior and Commissioner of Indiana Affairs; 
and the remainder of said lands not disposed of, and not 
valuable mainly for pine-timber, shall be subject to entry under 
the homestead-laws, for one year from the passage of this act; 
and the lands remaining thereafter undisposed of shall be 
offered for sale at a price not less than two dollars and fifty 
cents per acre. 

(18 Stat. 516). 

 The 1876 statute states in pertinent part: 

That the act approved June tenth, eighteen hundred and 
seventy-two, entitled “An act for the restoration to the market 
of certain lands in Michigan.” Be, and is hereby, amended so as 
to authorize the Secretary of the Interior to cause patents to be 
issued to three hundred and twenty members of the Ottawas 
and Chippewas of Michigan for the selections found to have 
been made by them, but which were not, prior to the passage 
of said act, regularly reported and recognized by the Secretary 
of the Interior and Commissioner of Indian Affairs; and the 
remainder of said lands not disposed of, and not valuable 
mainly for pine timber, shall be subject to entry under the 
homestead laws. 

(19 Stat. 55). 

 Finally, the Executive Order on which the City and County Defendants rely states as 

follows: 

Referring to Executive order dated April 16, 1864,1

withdrawing from public sale, for Indian purposes, the 

1 The April 16, 1864 Executive Order simply states, “Let the lands be withheld from sale as 
recommended,” which referred to a recommendation of the department of the Interior that 
the above-referenced land be withdrawn from sale, with a view to the proposed 
enlargement of the Little Traverse Reservation. 
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undisposed-of lands embraced in townships 34, 37, 38 and 39 
north, of range 3, and townships 34, 35, 36, 37, 38 and 39 
north, of range 4 west, in the State of Michigan, I hereby 
revoke, rescind, cancel, and declare said order to be void and of 
no effect from and after the date hereof, and the lands above 
described are hereby restored to the public domain. 

(February 4, 1874 Executive Order). 

II. Argument 

A. Because no reservation was created by the 1855 Treaty, there was no 
reservation to diminish. 

 The Tribe’s motion is perhaps best understood as a diversionary tactic designed to 

distract the Court from the fact that this case is resolved on a very simple basis.  The 1855 

Treaty simply did not create a reservation, as the City and County Defendants have 

demonstrated in their summary judgment motion.  That this presumably is the real 

purpose of the Tribe’s motion is demonstrated by three oddities in its supporting brief.   

First, the Tribe’s brief devotes pages and pages of discussion to history that has 

nothing to do with the issue at hand.  Virtually nothing in the Tribe’s 12-page discussion of 

the “Historical background” has any relevance to the issue.  That unnecessarily lengthy 

and largely irrelevant discussion is especially odd given the Tribe’s claimed reason for its 

motion is to dispense with non-issues and get to the point in this case.    

Second, the Tribe’s brief focuses heavily on expounding on what supposedly was 

done in the 1855 Treaty.  That in itself is curious, since the Tribe argues that the 1855 

Treaty created the reservation.  As set forth below, the Tribe’s discussion of the 1855 

Treaty is completely irrelevant to the City and County Defendants’ diminishment 

affirmative defense, which is based not on the 1855 Treaty but on subsequent treaties and 

an Executive Order, none of which is even mentioned in the Tribe’s brief.   
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Third, the Tribe slips in this statement, as the second sentence of its argument, as if 

it is a given: “Certainly, the parties genuinely dispute the material facts concerning the first 

question:  whether the 1855 Treaty created the Reservation.”  (Tribe’s Brief, p. 21, Page ID 

10132).  No, the parties do not genuinely dispute material facts concerning that question.  

There are no material facts; the 1855 Treaty did not create a reservation as a matter of law, 

as the City and County Defendants have demonstrated in their summary judgment brief.  

Consequently, the Court should ultimately deny the instant motion as entirely moot.   

B. The Tribe’s motion should be denied as against the City and County 
Defendants because it does not even address the documents on which 
their affirmative defense is based. 

 The City and County Defendants’ diminishment defense is based on the 1872, 1875, 

and 1876 statutes and the February 4, 1984 Executive Order quoted above.  The City and 

County Defendants specifically told the Tribe as much in response to the Tribe’s 

interrogatory asking the City and County Defendants to identify the basis for their 

diminishment defense.  The Tribe does not even mention any of these documents, much 

less try to explain why the City and County Defendants’ diminishment defense fails under 

them. 

 Granted, the Tribe’s argument is aimed primarily at other defendants.  In fact, the 

Tribe does not purport to begin to address the City and County Defendants’ diminishment 

defense until page 28 of its brief, and even then, as noted, the Tribe makes no mention of 

the treaties or the Executive Order on which their defense is based.   

Regardless, the Tribe’s request for summary judgment in its favor on the City and 

County Defendants’ affirmative defense of diminishment fails due to a failure to 

demonstrate entitlement to such relief.  As the Tribe acknowledges, in considering the 
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question before it, the Court “must consider all pleadings, depositions, affidavits, and 

admissions on file, and draw all justifiable inferences in favor of the party opposing the 

motion.”  (Tribe’s Brief, p. 22, quoting Jones v. Sage, No. 1:15-cv-360, 2016 WL 5349069, at 

*1 (W.D. Mich. September 26, 2016).  The Tribe’s complete failure to demonstrate a basis 

for summary judgment in its favor as against the City and County Defendants’ 

diminishment affirmative defense requires that its motion be denied. 

C. The Tribe’s motion as against the City and County Defendants would be 
without merit had it addressed the documents on which their 
diminishment defense is based. 

 If the Court is inclined to do the Tribe’s work for it and examine the merits of its 

argument as applied to the statutes and the Executive Order on which the City and County 

Defendants’ diminishment defense is based, the motion must be denied because it is simply 

without merit.   

 The Tribe’s entire argument is that mere private land sales cannot abrogate a 

federal treaty promise; that only Congress can diminish a reservation.  As the Tribe states 

in its two subheadings on page 29 of its brief, “Only Congress can diminish a 

reservation” and “Private land disposition cannot diminish a reservation.”  The Tribe 

accuses the City and County Defendants of “assert[ing] the novel theory that mere sale or 

allotment of land can diminish reservation boundaries.”  (Response, p. 28).   

That is not the City and County Defendants’ argument.  Their argument is that any 

reservation that did exist was diminished by Congress in the 1872, 1875, and 1876 statutes, 

which the Tribe does not even address, and by the President in the February 4, 1874 

Executive Order, which the Tribe also does not address.  The language set forth in those 
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documents makes it abundantly clear that any reservation that still existed was diminished 

by the language used.   

Specifically, the 1872 statute states that the subject land “shall be open to 

homestead entry” and that the secretary is “to restore the remaining lands to market . . .”.  

The 1875 statute states that relevant lands “shall be subject to entry under the homestead 

laws . . . and the lands remaining thereafter undisposed of shall be offered for sale . . .”.  The 

1876 Treaty states that patents were to be issued to members of the Ottawas and 

Chippewas of Michigan for the selections found to have been made by them, and any 

remaining land “shall be subject to entry under the homestead laws.”  And the February 4, 

1874 Executive Order specifically states that “the lands above-described are hereby 

restored to the public domain.”   

 This type of language has been recognized by the Supreme Court as sufficient to 

accomplish a diminishment—in a case that the Tribe also does not address, Hagen v. Utah, 

510 U.S. 399, 114 S.Ct. 958, 127 L.Ed.2d 252 (1994).  That case involved an Act by Congress 

that restored land to the public domain by opening it to non-Indians.  In particular the Act 

used the phrase, “all the unallotted lands within said reservation shall be restored to the 

public domain” and subject to homesteading.  Id. at 404.  The Court held that this language 

was sufficient to accomplish a diminishment of the reservation.  Specifically, the Court held: 

In light of our precedence, we hold that the restoration of 
unallotted reservation lands to the public domain evidences a 
congressional intent with respect to those lands inconsistent 
with the continuation of reservation status.  Thus, the existence 
of such language in the operative section of a surplus land Act 
indicates that the Act diminished the reservation. 

Id. at 414. 
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 The 1870s statutes and the Executive Order did exactly what was done by the Act at 

issue in Hagen.  As in Hagen, the documents on which the City and County Defendants rely 

accomplished a diminishment even if there were still a reservation as of the time of those 

documents.  The holding in Hagen is fatal to the Tribe’s argument as against the City and 

County Defendants, which might explain why the Tribe did not cite Hagen in its brief, much 

less try to escape its holding.2

The Tribe’s reliance on Nebraska v. Parker, 136 S.Ct. 1072 (2016) and Solem v. 

Bartlett, 465 U.S. 463, 104 S.Ct. 1161, 79 L.Ed.2d 443 (1984) does nothing to help its 

argument as against the City and County Defendants.  The principle for which those cases 

are cited—that diminishment must be done by Congress and must reflect Congressional 

intent—supports the City and County Defendants’ position, not the Tribe’s.  In fact, in 

discussing what courts should consider in determining Congressional intent, the Court in 

Parker stressed that courts should “examine all the circumstances surrounding the opening 

of a reservation.”  Parker, 136 S.Ct. at 1079.  That is because it is important to understand 

what Congress understood about the status of a reservation in construing whether actions 

Congress took, or statements it made, work a diminishment.  Id. 

2 Counsel for the Tribe know about Hagen.  Indeed, in representing another tribe in another 
case involving a similar issue, counsel relied on Hagen to support the position that “the 
Supreme Court has relied upon a surplus lands act, with terms that evidenced a surrender 
of all tribal interests or other text with similar intent, in every case in which the Court 
determined that a reservation had been disestablished or diminished.”  (Oneida Nation’s
Memorandum of Law in Support of Motion for Summary Judgment, p. 36, Oneida Nation v. 
Village of Hobart, Wisconsin, Case No. 16-cv-1217 (E.D. Wis.), citing, inter alia, Hagen
(Oneida Nation’s Brief filed herewith as Exhibit B)).  Oneida Nation again relied on Hagen, 
and cited it approvingly, in their reply brief in support of their motion for summary 
judgment.  (See Reply Brief, p. 13, n. 12, filed herewith as Exhibit C).   
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Here, as of the 1855 Treaty, Congress understood that any then-existing reservation 

was released.3  Consequently, one would not expect Congress to have used explicit language 

of diminishment—for a reservation that it had no reason to believe still existed after 1855.  

And yet, the language of the 1872, 1875, and 1876 statutes nevertheless makes clear 

Congress’s intent that the subject land was to be returned to the public domain to the 

extent that had not already happened.  The language of those statutes is as clear as it could 

be that there was no longer any reservation at all.  The language of the Executive Order is 

equally clear, specifically stating that the land was to be “restored to the public domain.” 

A helpful case in this regard is Wisconsin v. Stockbridge-Munsee Community, 554 F.3d 

657 (7th Cir. 2009).  The court in that case noted a history of allotments of portions of a 

reservation to tribal members.  Id., at 661.  The court recognized that, while today, “a 

reservation can encompass land that is not owned by Indians,” that was not the common 

understanding in the late 19th Century.  Id., at 662.  “[B]ack then, the ‘notion that 

reservation status of Indian lands might not be coextensive with tribal ownership was 

unfamiliar.’”  Id., quoting Solem, 465 U.S. at 468.  Also, “Congress believed that all 

reservations would soon fade away—the idea behind the allotment acts was that 

ownership of property would prepare Indians for citizenship in the Unites States, which, 

down the road, would make reservations obsolete.”  Id. 

The court noted that, “given this backdrop, we . . . cannot expect Congress to have 

employed a set of magic words to signal its intention to shrink a reservation.”  Id.  The court 

3 Indeed, the release in the 1855 Treaty is the subject of another motion by the Tribe.  The 
Tribe argues only that that release must be construed as having released any reservation 
that pre-existed 1855, and did not release anything done in the 1855 Treaty.
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thus held that a statute or treaty opening land for settlement by non-Indians accomplishes 

a diminishment.  Id., at 663-665 

The same result applies here, where Congress clearly signaled its intent that any 

reservation that still existed was to be extinguished.  If anything, the language of the 

statutes (and the Executive Order) in this case reflect that intent more clearly than did the 

language at issue in Stockbridge. 

The multiple acts taken by Congress, and the President, in the 1870s leave no room 

for doubt as to their understanding and intent.  It was that none of the land at issue was, or 

was part of, a reservation.  No reservation existed as of that time, and if it had, it was 

diminished.  

CONCLUSION 

 For the reasons set forth herein, the City and County Defendants request that the 

Court deny the Tribe’s “Historical Motion” for Partial Summary Judgment Concerning 

Exemption-Diminishment and Title-Diminishment Defenses as against them.  These 

Defendants further request any and all other relief to which they are entitled. 

 Respectfully submitted, 

DATED:  April 29, 2019   By:__/s/ David K. Otis____________________ 
   David K. Otis (P31627) 
   Jeffrey C. Gerish (P51338) 
   PLUNKETT COONEY 
   Attorneys for the Intervenor  
   City and County Defendants 
   325 E. Grand River, Ste 250 

      East Lansing, MI 48823 
      (517) 324-5612 

dotis@plunkettcooney.com 
    jgerish@plunkettcooney.com 
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