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IN THE UNITED STATES DISTRICT COURT  
DISTRICT OF UTAH 

CEDAR BAND OF PAIUTES; 
CEDAR BAND CORPORATION; and 
CBC MORTGAGE AGENCY; 

Plaintiffs, 
v. 

U.S. DEPARTMENT OF HOUSING 
AND URBAN DEVELOPMENT; 
FEDERAL HOUSING 
ADMINISTRATION;  
DR. BENJAMIN S. CARSON, SR., in  
his official capacity as Secretary of the  
U.S. Department of Housing and  
Urban Development; FEDERAL  
HOUSING ADMINISTRATION; and 
BRIAN D. MONTGOMERY, in his  
official capacity as Acting Deputy  
Secretary of Housing and Urban  
Development and Assistant Secretary  
of Housing and Urban Development  
for Housing-Federal Housing  
Commissioner; 

Defendants. 

Case No.  

DECLARATION OF  
MICHAEL WHIPPLE 

 

 

DECLARATION OF MICHAEL WHIPPLE 

I, Michael Whipple, have personal knowledge of the matters included herein 

and hereby declare, under penalty of perjury pursuant to 28 U.S.C. § 1746, that the 

following is true and correct: 
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1. I am Vice President of CBC Mortgage Agency (“CBCMA”).  

CBCMA was created on May 13, 2013 as a subsidiary of Cedar Band Corporation 

(“CBC”), which is the federally chartered tribal corporation under Section 17 of 

the Indian Reorganization Act of June 18, 1934, 48 Stat. 984, 25 U.S.C. § 5124,  of 

the Cedar Band of Paiutes (the “Cedar Band”), a federally recognized Indian Band 

that has approximately 292 enrolled members nationwide and tribal land consisting 

of approximately 2,200 acres, or 3.5 square miles. 

2. I have approximately 17 years of experience working in the lending 

industry. 

CBCMA’s Business 

3. Through the Chenoa Fund program, CBCMA provides downpayment 

assistance (“DPA”) for borrowers obtaining a mortgage through a third-party 

lender, including loans insured by the Federal Housing Administration (“FHA”), 

which reflects the vast majority of CBCMA’s production.  The downpayment 

assistance takes the form of a second-lien mortgage loan. 

4. In my experience, and the experience of CBCMA, many Americans 

find it difficult to obtain the funds necessary to make the minimum downpayment 

required for an FHA-insured loan and cannot obtain the necessary money from 

family members.   

5. This is particularly true for minority borrowers, who often do not have 

the benefit of relying on intergenerational wealth as a source of savings, and thus 

downpayment funds. 
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6. Through the Chenoa Fund, CBCMA provides much-needed 

downpayment funds to historically underserved minority communities, including 

African American, Hispanic, and Latino borrowers. 

7. Racial minorities represent about 54% of the borrowers who obtain 

DPA from CBCMA.  CBCMA has therefore contributed to decreasing the racial 

wealth gap.   

8. CBCMA operates nationwide and is currently one of the only tribal 

entities in the United States providing downpayment assistance off the reservation 

and to non-members.   

9. CBCMA provides approximately $50,000,000 of DPA for 6,000 loans 

on an annual basis, though continuing to grow.  In total, CBCMA has provided 

DPA for more than 14,000 loans since its creation in 2013 to persons without 

regard to race (including tribal affiliation), color, national origin, religion, sex, 

familial status, disability or any other protected class. 

10. In essence, a third-party mortgage lender agrees to originate a first-

lien mortgage loan to a borrower, and CBCMA provides the funds for the 

downpayment in the form of a subordinate-lien mortgage, also originated by the 

third-party mortgage lender, that may or may not need to be repaid depending on 

whether the borrower meets certain standards. 

11. As part of the arrangement, CBCMA eventually sells the first-lien 

mortgage on the secondary market.  CBCMA holds the subordinate-lien mortgage 

and maintains contact with the borrower during the first year of homeownership to 
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provide support and respond to questions ranging from where to send payments to 

how to maintain a budget. 

12. According to Moody’s Analytics, the Chenoa Fund’s default rate is 

below the average for governmental entities. 

13. A summary of those data is as follows: 

These data demonstrate that limiting CBCMA’s area of operation would not 

protect the Federal Government from substantial loss.  Given that CBCMA appears 

on average to be performing on par or better than most other government DPA 

programs, there is no legitimate justification for limiting CBCMA’s area of 

operations, or for allowing lesser performing agencies to have a monopoly in their 

selected areas of operation.  CBCMA provided HUD with these data. 
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14. CBCMA is able to achieve these metrics because of its good 

management practices, which focus on ensuring that borrowers are successful 

homeowners.  By consistently operating in this way over the course of years, 

CBCMA has grown its lender relationships and demonstrated that it is a 

corporation that other businesses can trust and rely on. 

Governmental Uses Of CBCMA Income 

15. The Cedar Band has limited capacity to raise money through taxation.  

Its reservation is isolated from urban areas and not a viable location for usual tribal 

sources of income such as casinos.  Moreover, the reservation land is of poor 

quality, and is unable to attract a robust business community.  Therefore, the Cedar 

Band is heavily dependent on CBC’s dividends, which come from CBCMA’s 

profits.  One hundred percent of CBC’s distributions go to the Cedar Band. 

16. The net earnings from the Chenoa Fund are thus a principal source of 

revenue for the Cedar Band and are critical to the Band’s financial health.  The 

earnings provide the majority of the funding for numerous Tribe governmental 

operations, including: 

• Youth Programs:  The Band provides a range of after-school programs, 

assisting students through tutoring and the opportunity to complete 

homework in a structured and supportive environment. 

• Scholarship Program:  The Cedar Band of Paiutes Scholarship is available to 

enrolled Band members who are pursuing a higher education.  Scholarships 

are granted on the basis of academic achievement and/or financial need. 
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• Elder Assistance Programs:  The Cedar Band cherishes its elder members 

and considers them a living thread to its past.  To help maintain and preserve 

cultural values and traditions, the Band puts a focus on elders and supports 

them through special activities.  Targeted efforts also are made to improve 

the quality of life for Band elders and foster their independence.  

Specifically, revenues are used to fund supportive services such as 

transportation, as well as a small monthly stipend to each band member over 

the age of 62. 

• Southern Paiute Language Study and Research:  As part of its cultural 

preservation efforts, the Band offers members the opportunity to learn the 

Paiute language in classes provided twice each week.  In addition to learning 

to speak Paiute, students can further their skills and knowledge of Paiute 

history and traditions by engaging in guided research and writing projects. 

• Cultural Opportunities:  The Band’s leaders are dedicated to sustaining and 

expanding awareness of important historical and cultural customs.  Toward 

that goal, the Band periodically funds culturally significant opportunities, 

such as Spirit runs and hunting camps where youth can learn to hunt and 

field dress. 

• Cedar Band Building Renovation and Maintenance:  The Band recently 

renovated its headquarters building in Cedar City, including upgrades to the 

kitchen, the bathrooms and classrooms, offices, and landscaping.  
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Remodeling efforts, including reroofing, are ongoing.  Revenues also 

finance ongoing building maintenance. 

• Work Training:  A key element of the Band’s ongoing economic 

development efforts is providing work opportunities and training to its 

members, particularly youth.  The Work Training Program is designed to 

offer hands-on job opportunities and education.  Participants in the Work 

Training Program provided substantial assistance in the recent renovation of 

the Band’s headquarters.  They also perform building maintenance and 

landscaping.   

• New Travel Plaza:  Thanks to ongoing revenues, the Band plans to break 

ground on a new enterprise that combines a gas station, travel plaza, and 

convenience store, without the need for long-term debt.  The complex, 

scheduled for completion in January 2020, will provide additional jobs and 

income opportunities for members of the Band.  

17. These programs leverage revenues from CBCMA to invest in the 

Cedar Band in a way that feeds the tribal economy, promotes self-sufficiency and 

self-determination, and sustains tribal culture and diversity. 

18. In order to have the funds needed to support these and other tribal 

government programs, it is important that CBCMA be permitted to operate on a 

national scale, outside the boundaries of the Band’s reservation. 

19. All of these governmental activities serve an important federal policy.  

Since 1934, the federal government has embraced a policy of self-determination 
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and self-governance toward Native American tribes.  Under the policy, Native 

American tribal organizations have been encouraged to establish businesses and 

operate them, without geographic limitations, in order to provide for themselves.  

CBCMA has conducted its operations in reliance on that important federal policy. 

HUD’s Acceptance Of CBCMA As A Governmental Entity That May 
Provide DPA Nationwide 

20. In 2013, when CBCMA was chartered, HUD approved CBCMA as a 

Governmental Mortgagee, recognizing that CBCMA is a Governmental Entity. 

21. Because CBCMA provided the CBC and CBCMA charters to HUD 

during the chartering process, HUD knew that CBCMA would be providing DPA 

nationwide, not just on the reservation or to tribal members.   

22. However, beginning in 2016, HUD began to hint that it had 

predetermined to drastically limit the ability of tribal entities to provide DPA.  In 

December 2016, one of CBCMA’s correspondent lenders, Amerifirst Financial, 

Inc., received a notice from HUD stating that CBCMA “does not appear to be a 

Government Entity,” an assertion that Amerifirst moved quickly to correct by 

sending a letter to HUD explaining that CBCMA is an instrumentality of the Cedar 

Band. 

23. In May 2017, a FAQ on HUD’s Knowledgebase was updated and 

indicated that tribes could only provide assistance to their members.  The FAQ, 

which was brought to CBCMA’s attention by a third party, was removed soon after 

a representative from the National American Indian Housing Council (an 
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association that advocates on behalf of tribes and tribal housing authorities) 

contacted HUD asking about the FAQ. 

24. In August 2017, Esther Yamashiro, Mortgage Credit Branch Chief for 

the FHA’s Santa Ana Homeownership Center, spoke at an underwriter’s training in 

Phoenix, Arizona.  Yamashiro and another HUD official at the event asserted that 

CBCMA was not authorized to provide DPA.  After the event, CBCMA sent a 

letter to Thomas A. Rose, the Director of the Santa Ana Homeownership Center 

objecting to the statements made at the event.  In response, Director Rose assured 

CBCMA that the rules in HUD’s handbooks “and applicable laws and regulations” 

applied. 

25. From 2017 into early 2019, CBCMA made several attempts to meet 

with HUD representatives in order to understand HUD’s concerns and to clarify 

the nature of their program.  Other than one, brief meeting on March 1, 2018, 

during which representatives made no reference to any forthcoming action, HUD 

has been unwilling to engage with CBCMA.  Assistant Secretary Montgomery has 

refused to meet with CBCMA representatives entirely.  HUD also unilaterally 

cancelled a second meeting with CBCMA representatives that had been scheduled 

for October 30, 2018. 

Irreparable Harm From Mortgagee Letter 19-06 

26. On April 18, 2019, however, HUD issued Mortgagee Letter 19-06—

without any notice at all to CBCMA or related entities. 
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27. The Mortgagee Letter introduces new requirements, effective 

immediately, that effectively bar CBCMA from offering DPA to borrowers whose 

prospective home lies outside the Cedar Band’s geographic borders or who are not 

enrolled members of the Band and from using the model used by many, if not the 

vast majority, of governmental entities that provide DPA.   

28. HUD did not consult with CBCMA or related entities prior to issuing 

the Mortgage Letter.  

29. Within hours, HUD’s sudden reversal of its long-standing policy had 

already proven deeply injurious to CBCMA.   

30. CBCMA immediately began receiving communications from 

distraught borrowers and lenders.   

31. The very day the Mortgagee Letter issued, CBCMA heard from many 

of its loan providers and other business partners who expressed great concern 

about the Letter and questioned whether the Chenoa Fund could survive.  Several 

of them withdrew their business relationship with CBCMA entirely. 

32. The following day, April 19, CBCMA received only 9 registrations 

for new loans when it averages approximately 52 per day.  Later that day, 

CBCMA’s insurance company, which provides added protections to verify and 

ensure the quality of the loans purchased by CBCMA, and in turn provides 

CBCMA’s investors with the confidence that they can buy CBCMA loans with 

peace of mind, informed CBCMA that it would not insure any new CBCMA loans. 
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33. By the end of April 19—the day after HUD issued the Mortgagee 

Letter—96% of CBCMA’s active lenders had notified CBCMA that they had put 

the Chenoa Fund program on hold pending further clarity from HUD or the courts.  

This means that they will not originate any new loans.  One correspondent lender 

cancelled the program altogether.  CBCMA is unable to operate without loan 

origination.  CBCMA expects to hear from the remaining 4% of lenders today. 

34. The harm to CBCMA from losing the confidence of borrowers cannot 

be quantified.  Even if CBCMA is ultimately successful in court, it will still have 

suffered great damage as its lenders have begun worrying about what change might 

take place next and have begun to do all they can to discourage loan officers from 

using the Chenoa Fund program.  It will be very difficult to rebuild trust from 

borrowers and lenders.  This damage to CBCMA’s goodwill and business 

reputation—built over the course of years—is irreversible, and the damage will 

only grow as long as the Mortgagee Letter remains in force.  

35. Even apart from its business partnerships, if no injunction is entered, 

the Mortgagee Letter will devastate CBCMA’s business operations.  FHA-insured 

loans comprise 97% of the Chenoa Fund’s portfolio and approximately 98% of its 

revenue.  Of the Fund’s FHA-insured loans, 100% provide DPA to prospective 

homebuyers who neither are enrolled members of the Band nor seek to live on the 

Band’s reservation.  The Mortgagee Letter, therefore, would eliminate the vast 

majority of CBCMA’s business.  CBCMA will almost certainly go out of business 

if the Mortgagee Letter is not withdrawn or vacated. 
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36. As discussed above, the Cedar Band relies on profits earned from 

CBC and, through it, CBCMA.  The Band’s ability to fund the programs and 

projects listed above will be significantly and materially hindered by the 

destruction of CBCMA’s operations. 

37. The Mortgagee Letter also immediately and irreparably harms many 

of CBCMA’s borrowers—in particular, individuals who have applied for or 

qualified for an FHA-insured mortgage loan, are seeking a home, or recently found 

a home.  Many of these borrowers have expended time, paid fees, and incurred 

costs that are unrecoverable if they cannot close on their loans as a result of the 

Mortgagee Letter.  In fact, the Mortgagee Letter is likely to temporarily leave some 

families without a place to live. 

38. After deciding to borrow to purchase a home, an individual must work 

with a mortgage lender and to qualify for a loan product and begin the mortgage 

origination process. 

39. The lender usually requests a case number from the FHA within 72 

hours of ratification of the purchase contract, and the case number is immediately 

assigned.  Because HUD did not provide an implementation period for its new 

policy announced in the Mortgagee Letter, the policy is effective for all case 

numbers issued on and after April 18, 2019. 

40. This leaves many individuals who have begun the application process 

for a mortgage in a very precarious situation, because if they are receiving DPA 
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from CBCMA (or, indeed, likely any government entity) their loan will not close 

until the documentation required by the Mortgagee Letter has been provided. 

41. This most acutely harms those who have recently signed a purchase 

contract, delivered an earnest money deposit to guarantee their performance in 

buying a home within a specified period of time, and notified their current place of 

residence that they will be vacating.  These individuals not only face losing their 

earnest money deposit but may also become temporarily homeless. 

42. In fact, CBCMA has been informed that over a 130 borrowers who 

were in the buying process who will no longer be eligible for DPA, and this list is 

growing hourly.  Most of these borrower will have already paid fees, entered into 

purchase contracts, or deposited earnest money that they now stand to lose, and are 

now without a DPA provider because of the Mortgagee Letter. 

43. Hundreds if not thousands of borrowers who have not yet signed a 

purchase contract still may have paid application fees to lenders, spent weeks and 

sometimes months to qualify for a mortgage subject to their receiving down 

payment assistance, and spent time looking for a home, only now to have their 

hopes and dreams dashed by the Mortgagee Letter. 

44. These and other homebuyers, many of whom are minority and first-

time homebuyers, may very well lose their opportunity to move into a home they 

had planned on calling their own. 

Case 4:19-cv-00030-DN-PK   Document 6-3   Filed 04/22/19   Page 14 of 17



 
 

14 

45. Still others are harmed.  Borrowers who have not yet signed a 

purchase contract could lose access to DPA altogether, and sellers who expected to 

close on the sale of their homes will not. 

46. Additionally, since HUD issued the Mortgagee Letter, CBCMA has 

received notice of at least one borrower who called in hysterics who had given 

notice to their landlord in anticipation of purchasing a home, who now cannot 

purchase that home because of a lack of down payment assistance cause by the 

Mortgagee Letter.  The landlord has already filled the borrower’s unit and now the 

borrower faces homelessness. 

47. Given the irreparable injury visited on CBCMA, CBC, and the Cedar 

Band in just the first couple of days, indeed the first few hours, after the issuance 

of the Mortgagee Letter, CBCMA had no choice but to seek emergency ex parte 

relief in court or accept extinction. 

48. Waiting even the time period for motion briefing under this Court’s 

local rules for motions under Fed. R. Civ. P. 65, see DUCivR 7-1(b)(3)(B) 

(providing 28 days for injunction and TRO briefing), was not a feasible option if 

we harbored any serious expectation of maintaining CBCMA and the Chenoa Fund 

program as a going concern.  Given the importance of CBCMA’s revenues to the 

Cedar Band, emergency relief, even ex parte, was the only option we had.  

Authentication Of Exhibits 

49. Attached as Exhibit C to the Complaint in the above-captioned action 

is a true and correct copy of CBC’s corporate charter.  This record was kept in the 
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ordinary course of a regularly conducted activity.  See Fed. R. Evid. 803(6)(B) & 

902(11). 

50. Attached as Exhibit D to the Complaint in the above-captioned action 

is a true and correct copy of CBCMA’s corporate charter.  This record was kept in 

the ordinary course of a regularly conducted activity.  See Fed. R. Evid. 803(6)(B) 

& 902(11). 

51. Attached as Exhibit E to the Complaint in the above-captioned action 

is a true and correct copy of an e-mail from CBCMA to HUD.  This record was 

kept in the ordinary course of a regularly conducted activity.  See Fed. R. Evid. 

803(6)(B) & 902(11). 

52. Attached as Exhibit F to the Complaint in the above-captioned action 

are true and correct copies of correspondence among and between HUD, 

Amerifirst Financial, Inc., and CBCMA.  These records were kept in the ordinary 

course of a regularly conducted activity.  See Fed. R. Evid. 803(6)(B) & 902(11). 

53. Attached as Exhibit G are true and correct copies of an e-mail from 

Potomac Partners to CBCMA and others, an e-mail from the National American 

Indian Housing Council to HUD, and an e-mail from HUD to the National 

American Indian Housing Council.  These records were kept in the ordinary course 

of a regularly conducted activity.  See Fed. R. Evid. 803(6)(B) & 902(11). 

54. Attached as Exhibit H to the Complaint in the above-captioned action 

are true and correct copies of correspondence between CBCMA and HUD.  These 
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records were kept in the ordinary course of a regularly conducted activity.  See 

Fed. R. Evid. 803(6)(B) & 902(11). 

 

Executed:  April 22, 2019  

Nampa, Idaho 

By: ___________________________ 
Michael Whipple 

Case 4:19-cv-00030-DN-PK   Document 6-3   Filed 04/22/19   Page 17 of 17




	5 -EXHIBIT B COVER SHEET
	6 - Ex. B (Declaration of Michael Whipple)



