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Introduction 
 

This case is about drawing lines on a map. Both the State and the Tribe agree that the 

Tribe has a reservation. See State’s Br. Mot. Sum. Judg., PageID.9629-9630. They take legally 

opposite positions on the boundaries of that reservation. See Aetna Life Ins. Co. v. Haworth, 300 

U.S. 227, 240-41 (1937). Despite how the State attempts to twist the pleadings and record of the 

case, it is impossible to review the pervasive adverse effects continually inflicted on the Little 

Traverse Bay Bands of Odawa Indians and conclude that the reservation-boundary dispute is not 

an active case or controversy. The State and Intervening-Defendants’ failure to consistently 

recognize the exterior boundaries of the reservation created for the Tribe in Article 1, Paragraphs 

Third and Fourth of the 1855 Treaty cause these adverse effects. Granting the relief the Tribe 

seeks in this litigation will fully resolve the reservation-boundary dispute without unnecessarily 

veering into an advisory opinion on fact-specific jurisdictional questions.  

The central dispute at the heart of this case––the State’s modern-day failure to recognize 

the Tribe’s 1855 Treaty-created and never diminished reservation––is a case or controversy 

sufficient to meet Article III’s standards. Whether the land within the exterior boundaries of the 

1855 Treaty reservation is considered Indian country flips a jurisdictional switch that provides 

the framework for any and all other fact-specific jurisdictional questions that may arise.1  

Background  
 

The State’s motion presents an incomplete picture of the Tribe’s efforts to satisfy the 

State’s desire for some other case-or-controversy beyond the government-to-government treaty-

                                                 
1 “[O]ne of the first inquiries that must be undertaken in determining which government may 
exercise its authority in any given situation is determining whether the land in question is Indian 
country.” Stephen L. Pevar, THE RIGHTS OF INDIANS AND TRIBES 21 (4th ed. 2012). The 
“Significance of Indian Country Status” is a heading found in one of the first chapters in Felix H. 
Cohen’s HANDBOOK OF FEDERAL INDIAN LAW § 3.04[1] (Nell Jessup Newton ed., 2012). 
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boundary dispute. State’s Br., PageID.9340-9341. The Tribe has always maintained to the State 

and this Court that the reservation-boundary dispute is the Article III case and controversy that 

the Court will need to resolve, and that all other adverse effects the Tribe has suffered are 

examples of the continuing manifestations of harm from that controversy. See Tribe’s Br. Mot. 

for Prot. Order, PageID.2138-2140. In early discovery negotiations, the Tribe identified various 

on-the-ground adverse effects of the State’s failure to recognize the Tribe’s 1855 Treaty 

Reservation, and provided the State with a copy of the Ottawa Tribe of Okla. v. Speck decision, 

which identifies that the construction of a treaty and intended––but not exercised––treaty rights 

is itself a valid case or controversy. See Tribe’s Br. Mot. for Prot. Order, PageID.2139-2140; 

ECF Nos. 172-11, 172-12. 

Even so, from its receipt of the State’s September 6, 2016 discovery cover letter 

expressing the possibility of entering into a stipulation “based on facts with sufficient proof that 

would define a case and controversy to litigate the Tribe’s claim to a reservation,” PageID.2157, 

the Tribe has gone above and beyond its discovery obligations to attempt to satisfy the State’s 

requests. For example, the Tribe presented the issue of inappropriate application of the Indian 

Child Welfare Act’s mandate of exclusive tribal jurisdiction when cases arise on a reservation 

and involve tribal children, identifying specific facts from one case, and providing a declaration 

acknowledging “three active state-court cases concerning Indian children living on fee land 

within the Reservation.” Decl. of Denneen Smith, PageID.2210; Tribe’s Br. Mot. for Prot. Order, 

PageID.2136-2137.  

Because the State decided to continue with discovery, the Tribe proactively moved for a 

protective order from certain unduly burdensome requests of the State. ECF No. 170. The State’s 

notation during that dispute that it requested Magistrate Green not “determine whether a case or 
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controversy existed” is irrelevant. State’s Br., PageID.9341 (citing State’s Br. Opp. Mot. for 

Prot. Order, PageID.2438). The Court always––whether raised by the parties or considered sua 

sponte––has the responsibility to ensure it has jurisdiction over the case. Moher v. United States, 

875 F. Supp. 2d 739, 748 (W.D. Mich. 2012). If Magistrate Green had any concern that Article 

III jurisdiction may be lacking, he could have invited additional briefing from the parties at that 

time, without allowing the case to continue; or, he could have acknowledged a potential case or 

controversy issue and delayed ruling on the issue pending future discovery. Instead, Magistrate 

Green granted the motion for a protective order. PageID.2550. 

During the hearing, Magistrate Green recognized that the parties disputed whether “the 

mere fact of the boundary dispute is case or controversy,” PageID.2643, but offered his initial 

thoughts that, “intuitively I’ve got to tell you, looks like a case or controversy to me,” 

PageID.2594. He expanded, “Now, I don’t know what the terms of that treaty provide and 

whether the Tribe is right or wrong in terms of its assertions regarding its reservation, but it’s 

hard for me to imagine that it can’t bring a lawsuit to ascertain that.” PageID.2592. Magistrate 

Green’s brief written order granted the Tribe’s motion for a protective order “for the reasons 

stated on the record.” PageID.2550.  

Even after obtaining the protective order, the Tribe worked to comply with Magistrate 

Green’s suggestions and address the State’s concerns over this issue under the State’s conception 

of the law. See Trnscrpt. Mot. Prot. Order Hearing, PageID.2643-2644. The Tribe voluntarily 

created and provided the summary child welfare chart, ECF No. 572-4, responded to numerous 

discovery requests pertaining to the subject, see, e.g. Ex. A, Tribe’s Resp. to State’s Req. for 

Prod. Nos. 68-89; Tribe’s Resp. to State’s Req. for Admis. Nos. 103-04, 111-12, 123, 

PageID.6239-6242, 6248-6250, 6256-6258; Ex. B, Tribe’s Resp. to State’s Interrog. Nos. 12-14; 
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Tribe’s Resp. to State’s Interrog. Nos. 23-25, PageID.9393-9397, and allowed deposition 

questions on the topic where appropriate. Rather than meeting the State with “objections and 

refusals,” State’s Br., PageID.9348, the Tribe has repeatedly offered the State far more than 

either Article III or the protective order requires.  

Argument  
 

The dispute between the State and the Tribe over whether the 1855 Treaty created a 

reservation for the Tribe is a case or controversy within the meaning of Article III of the 

Constitution. It is a dispute between sovereigns involving their respective territorial jurisdictions. 

This dispute manifests itself in myriad actual adverse effects to the Tribe’s government and tribal 

citizens because the State refuses to recognize the boundaries of the Tribe’s 1855 Reservation. 

Resolution of this litigation through the Court’s granting of the Tribe’s requested relief will 

resolve the controversy by giving full effect to the United States’ promises to the Tribe, and will 

put in place the correct legal framework to address the adverse effects that flow from the State’s 

injury to the Tribe’s territorial sovereignty. 

I. Article III’s case and controversy test is flexible.  
 

This is a case where “there is a real need to exercise the power of judicial review in order 

to protect the interests of the complaining party.” Summers v. Earth Island Inst., 555 U.S. 488, 

493 (2009) (quoting Schlesinger v. Reservists Comm. to Stop the War, 418 U.S. 208, 221 

(1974)). Here, there is “a controversy between parties which ha[s] taken a shape for judicial 

decision” as opposed to a mere “question under the laws and treaties of the United States.” 
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DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 341 (2006) (quoting 4 Papers of John Marshall 

95 (C. Cullen ed. 1984)). 

The Court need not adopt the State’s rigid reading of Article III’s requirements, because 

“[t]he difference between an abstract question and a ‘case or controversy’ is one of degree, of 

course, and is not discernible by any precise test.” Babbitt v. United Farm Workers Nat’l Union, 

442 U.S. 289, 297 (1979). Instead, “[t]he basic inquiry is whether the ‘conflicting contentions of 

the parties . . . present a real, substantial controversy between parties having adverse legal 

interests, a dispute definite and concrete, not hypothetical or abstract.’” Id. at 298 (quoting 

Railway Mail Ass’n v. Corsi, 326 U.S. 88, 93 (1945)). The Babbitt description of Article III’s 

requirements mirrors this litigation. The State and the Tribe hold “conflicting contentions” 

regarding the meaning of Paragraphs Third and Fourth of Article 1 of the 1855 Treaty, and this 

dispute presents a “real, substantial controversy” as evidenced by the pervasive adverse effects 

the Tribe suffers due to the State’s failure to recognize the exterior boundaries of the 1855 

reservation. Id.; Muskrat v. United States, 219 U.S. 346, 357 (1911) (“By cases and controversies 

are intended the claims of litigants brought before the courts for determination by such regular 

proceedings as are established by law or custom for the protection or enforcement of rights, or 

the prevention, redress, or punishment of wrongs.” (quotation omitted)). 

Standards under the Declaratory Judgment Act, 28 U.S.C. § 2201, do not alter this 

analysis. “Basically, the question in each case is whether the facts alleged, under all the 

circumstances, show that there is a substantial controversy, between parties having adverse legal 

interests, of sufficient immediacy and reality to warrant the issuance of a declaratory judgment.” 

MedImmune, Inc. v. Genetech, Inc., 549 U.S. 118, 127 (2007) (quoting Maryland Casualty Co. v. 

Pac. Coal & Oil Co., 312 U.S. 270, 273 (1941)); see also id. at 134 (“The rule that a plaintiff 
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must destroy a large building, bet the farm, or (as here) risk treble damages and the loss of 80 

percent of its business before seeking a declaration of its actively contested legal rights finds no 

support in Article III.”). There is no risk that the Court will issue “an advisory decree upon a 

hypothetical state of facts” because here, the facts of the territorial disagreement are known. 

Ashwander v. Tenn. Valley Auth., 297 U.S. 288, 325 (1936).  

II. Conflicts concerning territorial boundaries and treaty rights meet Article III’s 
case and controversy test. 
 

Ample caselaw supports the Tribe’s assertion that its dispute with the State over the 

State’s inconsistent recognition of its 1855 Treaty reservation is a case and controversy under 

Article III of the United States Constitution. From other tribes that have sought declaratory and 

injunctive relief to determine their treaty rights, and even their reservation’s boundaries, to 

disputes between states over their boundary lines, a sovereign’s dispute over the extent of its 

territory is a case or controversy over which this Court has jurisdiction.  

The State alleges that the Tribe’s arguments on treaty-dispute as the case or controversy 

are foreclosed because this Court has ruled that “the Tribe’s claim, taken as pleaded, does not 

arise from the Treaty itself.” State’s Br. PageID.9343 (quoting Ct. Op., PageID.6730). The State 

cannot twist the Court’s opinion regarding the preclusive nature of the Indian Claims 

Commission Act to apply to the Tribe’s assertion that the reservation-boundary treaty dispute is 

the case or controversy. The Tribe’s dispute does not arise from the 1855 Treaty in that it is not 

asserting a property claim, nor a claim for an unconscionable sum paid during the negotiation 

process, nor even a claim against the United States. See, e.g., Ct. Op., PageID.6730 & n.5. 

Rather, as the Court recognized, the Tribe’s “cause of action arises from current violations of its 
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treaty rights,” namely the State’s refusal2 to recognize the boundary created in Paragraphs Third 

and Fourth of Article 1 of the 1855 Treaty. Ct. Op., PageID.6730. The Tribe has thus not “led 

this Court to believe,” State’s Br., PageID.9343, anything mistaken about the true nature of 

dispute—it has consistently identified the reservation-boundary dispute as the case or 

controversy for the Court to decide. Compl., PageID.2, 4, 13-17; Tribe’s Br. Mot. for Prot. 

Order, PageID.2138-2140. 

A.  Rosebud Sioux Tribe v. Kneip  
 

At all stages of judicial review of the Rosebud Sioux Tribe v. Kneip, 430 U.S. 584 

(1977)3 case––at the district court, in the Eighth Circuit, and at the Supreme Court––each court 

explicitly determined or implicitly acknowledged that it held subject matter jurisdiction over the 

Rosebud Sioux Tribe’s suit to declare its reservation boundaries.  

The Rosebud Sioux Tribe’s complaint stated simply that “[a]t this time, . . . within the 

Rosebud Reservation in which non-Indian homestead has been allowed, the State of South 

Dakota and the particular named Counties are exercising their jurisdiction over American Indians 

therein.” Ex. C, Kneip Compl. at 4. Before filing an answer, the defendants filed a motion to 

dismiss, arguing “the Complaint fails to state a claim against the Defendants,” that “there is no 

showing in the Complaint of any actual controversy between the Plaintiff . . . and any of the 

Defendants,” and requesting a more definitive statement of the “nature of the alleged controversy 

in regard to jurisdiction.” Ex. D, Kneip Mot. to Dismiss at 1, 2. In response, the tribe filed a 

                                                 
2 As the Tribe’s response to the Cities and Counties’, Associations’, and State’s Motions for 
Summary Judgment will demonstrate, the State of Michigan and its employees inconsistently 
recognize the Tribe’s Reservation.  
3 The Tribe relies on this and other diminishment cases in this motion for purposes of the courts’ 
understanding of case and controversy jurisdiction. The Tribe’s diminishment analysis of these 
cases and others will be in its forthcoming response to the historical summary judgment motions.  

Case 1:15-cv-00850-PLM-PJG   ECF No. 596 filed 04/15/19   PageID.10252   Page 13 of 40



8 
 

statement of facts asserting that within the reservation, the state and local governments “have no 

jurisdiction over Indians for many purposes” including “criminal jurisdiction,” “civil 

jurisdiction,” “sales tax authority,” “tribal taxing authority,” and “tribal regulation of 

intoxicants.” Ex. E, Kneip Stmt. of Facts at 2. The tribe also emphasized “[t]he exact powers of 

the Rosebud Sioux Tribe, within its reservation are not in litigation here. All that is sought to be 

established are the limits of the area over which the Rosebud Sioux Tribe has sovereignty, being 

that area within its reservation. The Court need not litigate the exact powers that the tribe may 

have.” Ex. E, Kneip Stmt. of Facts at 2. In its opposition to the motion to dismiss, the Rosebud 

tribe expanded on its complaint by stating that the state and local governments were asserting 

civil and criminal jurisdiction over tribal members within the reservation, “collecting a sales tax” 

and “regulating hunting and fishing by Indians,” even though the tribe had passed its own 

ordinances governing these issues; but the response did not include factual details on arrests or 

civil fines. Ex. F, Kneip Resp. to Mot. to Dismiss at 6-7.4 The tribe further argued, “[a] conflict 

between two sovereigns over the geographical limites [sic] of their most basic governmental 

functions is a prime example of a ‘substantial controversy, between parties having adverse legal 

interests’ under Maryland Casualty, supra.” Ex. F, Kneip Resp. to Mot. to Dismiss at 8.  

Following an oral argument on the motion, the district court issued a memorandum 

decision and order denying the state’s motion to dismiss. Ex. G, Kneip Memo. Decision; Ex. H, 

Kneip Order. The court summed first that “[c]ertainly if the plaintiff’s contentions are correct, a 

claim has been stated against the defendants upon which relief can be granted” and “[i]f, in fact, 

the State of South Dakota is exercising jurisdiction over Indians upon the Rosebud Reservation 

                                                 
4 The Rosebud tribe included attachments with its response to the motion to dismiss that are not 
included within Ex. F, but can be provided to the Court upon request. 
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because of some confusion as to the geographical boundaries, a judicial determination of the 

Reservation’s boundaries would clearly delineate the area within which the state would be 

operating without authority.” Ex. G, Kneip Memo. Decision at 2-3. On the case or controversy 

question, the court relied upon the Supreme Court’s decisions in Maryland Casualty Co. v. Pac. 

Coal & Oil Co., 312 U.S. 270 (1941) and Aetna Life Ins. Co. v. Haworth, 300 U.S. 227 (1937), 

and the Eighth Circuit’s decision in City of New Town v. United States, 454 F.2d 121 (8th Cir. 

1972) to “conclude[] there is an ‘actual controversy’” in the case. Ex. G, Kneip Memo. Decision 

at 4. While New Town involved a written Solicitor’s opinion that “brought into focus the 

controversy,” the Kneip district court determined that “[s]imilarly, the controversy between the 

Rosebud Sioux Tribe and the defendants is placed in perspective by the alleged actions of the 

State in exercising its jurisdiction in portions of the Rosebud Reservation to the exclusion of the 

Tribe’s jurisdictional rights.” Ex. G, Kneip Memo. Decision at 4-5.  

In the later-issued merits decision, the court reasoned:  

The Rosebud Sioux Tribe has brought this declaratory judgment action pursuant to 
28 U.S.C. § 2201 et seq. seeking declarations that three specific acts of Congress 
did not diminish the Rosebud Sioux Reservation or alter its boundaries from those 
defined in the act of March 2, 1889. The defendants, the State of South Dakota and 
the counties of Mellette, Lyman, Tripp and Gregory, assert that the three acts did 
diminish the Rosebud Reservation so that that reservation presently embraces only 
Todd County, South Dakota. Acting on this assertion, the defendants have been 
exercising both civil and criminal jurisdiction over members of the Rosebud Sioux 
Tribe within the counties of Mellette, Lyman, Tripp and Gregory. The plaintiff does 
not seek a declaration of the exact nature of the jurisdiction, or the exact rights and 
privileges that members of the Rosebud Sioux Tribe enjoy in the four counties in 
question. The plaintiffs do ask this Court to declare whether or not any of the three 
statutes in question operated to diminish the geographical territory over which the 
tribe is entitled to exercise jurisdiction. 
 
In recent years there have been many cases with substantially similar questions 
presented to the state and federal courts. . . . It is conceded that a declaratory 
judgment is an appropriate remedy in this circumstance. 
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375 F. Supp. 1065, 1066 (D.S.D. 1974) (emphasis added) (case citations removed). The State 

cites only the last sentence of this passage, PageID.9376, but parties cannot waive the presence 

of federal jurisdiction, Mitchell v. Maurer, 293 U.S. 237, 244 (1934), and the district court had 

previously decided the issue of whether a case or controversy existed, Ex. G, Kneip Memo. 

Decision. The district court went on to answer the boundary question raised in the complaint. 

375 F. Supp. at 1084.  

 Both the Eighth Circuit and the Supreme Court affirmed the district court’s holding, 

without any further challenge to subject-matter jurisdiction. See 521 F.2d 87, 114 (8th Cir. 

1975); 430 U.S. at 614. Both courts recognized the territorial nature of the suit in their opinions. 

“The complaint before us seeks that we declare that the original ‘boundaries of the (Rosebud 

Indian) reservation as fixed by the 1889 Act, were not affected by the three ‘surplus’ land 

statutes of 1904, 1907, and 1910,’” 521 F.2d at 88; “In June 1972, the Rosebud Sioux Tribe sued 

in the United States District Court for the District of South Dakota to obtain a declaratory 

judgment that the original boundaries of their reservation, as defined in the Act of March 2, 

1889, 25 Stat. 888, had not been diminished by three subsequent Acts of Congress passed in 

1904, 1907, and 1910 representatively,” 430 U.S. at 585. Neither expressed justiciability 

concerns. 

  The Tribe’s complaint parallels the Rosebud complaint, and presents a justiciable dispute 

for the same reasons. The Tribe has presented evidence of the State improperly exercising 

jurisdiction over tribal members within the boundaries of the 1855 Reservation. The Kneip cases 

also identify the logical gap in the State’s litany of reservation boundary and diminishment case 

citations. State’s Br., PageID.9374. Just because many reservation boundary and diminishment 
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cases arise from criminal arrests or challenges to taxing authority does not mean that Article III’s 

case or controversy standards require such a vehicle for decision.  

B.  State–State Boundary Dispute Cases 
 

The numerous boundary disputes filed between states are directly analogous to the 

dispute in this case. These cases cannot be distinguished using Article III’s original jurisdiction 

clause. See Trnscpt. Mot. Prot. Order Hearing, PageID.2588-2589. Original jurisdiction, as 

identified in Article III, section 2, clause 2 identifies the proper forum for disputes between 

states; justiciability, at issue here, is identified in Article III, section 2, clause 1. Even within 

Article III, section 2, clause 1, where judicial power extends to both “all cases, in law and equity 

. . .” and “to controversies between two or more states,” the Constitution does not allow for mere 

hypothetical, academic disputes between states; it requires a controversy.  

In Rhode Island v. Massachusetts, 37 U.S. 657, 726-27 (1838), the Supreme Court held 

that it could hear boundary disputes between states, and the questions did not fall within the 

prohibition on political questions. In Maryland v. West Virginia, 217 U.S. 1, 24 (1910), the 

Supreme Court again considered a boundary question between two states: “The bill charges that 

the state of West Virginia is wrongly in possession, of, and exercising jurisdiction over, a large 

part of the territory rightfully belonging to Maryland.” While the Tribe does not allege that the 

State or private citizens are wrongly in possession of its reservation, it does have a dispute about 

the nature and extent of its boundaries. Further, state-state boundary line disputes continue into 

the modern era. In 1991, the Supreme Court resolved a dispute between Illinois and Kentucky 

over the Ohio River valley. Illinois v. Kentucky, 500 U.S. 380, 382 (1991). In 1998, the Supreme 

Court resolved a territorial dispute between New York and New Jersey concerning the acres of 

Ellis Island filled to expand the island to receive immigrants. New Jersey v. New York, 523 U.S. 
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767, 770-71 (1998). Each of these cases resolved territorial disputes between sovereigns. As in 

this case, drawing lines on a map resolved these cases and controversies.  

C.  District Courts within the Sixth Circuit 
 

In United States v. Michigan, 471 F. Supp. 192, 217-18 (W.D. Mich. 1979), Judge Fox 

explicitly recognized that “[a]n actual controversy exists between each of the plaintiffs on the 

one hand and the defendants on the other, as to the meaning of the treaties at issue herein and the 

existence of any tribal right to fish in the Michigan waters of the Great Lakes under those 

treaties.” The opinion does not detail any event that led to the case: the case or controversy is the 

treaty dispute. See id. at 217 (“Because this action involves prospective injunctive relief sought 

by plaintiffs, and because plaintiffs have not presented any evidence of tortious conduct by any 

of the named individual defendants, there is no basis for requiring a jury trial[.]”); id. (“The sole 

basis upon which plaintiffs have prosecuted this action is that the Indians possess an aboriginal 

fishing right which has been confirmed by treaty with the United States.”); id. at 203 (“[T]he 

United States of America in its own behalf and in behalf of the Bay Mills Indian Community, 

initiated this litigation in order to protect the tribe’s rights to fish in certain waters of the Great 

Lakes[.]”). The excerpted portions of United States v. Michigan demonstrate that the court did 

not consider one discreet act the basis for the litigation; it was the violation of treaty rights and 

the dispute over the treaty that was the actual controversy. Although the court acknowledges the 

well-known nature of the dispute, id. at 205, it did not pin its decision on any particular angler or 

state action.  

The amended complaint in the case underscores this point: the litigation began because of 

the treaty-rights dispute, it did not arise through a habeas petition of an arrested Bay Mills or 

Sault Ste. Marie tribal angler, and it was not intended to focus on, or fix, one particular instance 
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of unlawful state activity. Ex. I, U.S. v. Mich, Am. Compl. at 2-4. In later discovery, the United 

States provided specific details of events leading up to the complaint to the state, but those facts 

did not transform into the litigation’s one case or controversy. Ex. J, U.S. v. Mich., Resp. to 

Interrogs. Nos. 10-23. Similarly here, the Tribe has provided the State with specific details of 

particular child welfare and tax payment cases leading up to the complaint, but those details are 

not themselves the litigation’s case or controversy. Just as the United States v. Michigan treaty-

rights dispute was justiciable under Article III, so is the Tribe’s dispute.   

In the Keweenaw Bay Indian Cmty v. Michigan, No. 87-278 (W.D. Mich. Sept. 14, 1987) 

litigation, KBIC sought declaratory and injunctive relief “reaffirming the exterior boundaries of 

the L’Anse Federal Indian Reservation.” Ex. K, KBIC Compl. at 1. The state admitted the 

existence of a case or controversy on this basis, Ex. L, KBIC Answer at 4, and the court did not 

challenge subject-matter jurisdiction in its decision, Keweenaw Bay Indian Cmty. v. Michigan, 

784 F. Supp. 418 (W.D. Mich. 1991). See id. at 419 (“This is an action brought by plaintiff 

Keweenaw Bay Indian Community . . . against defendant State of Michigan . . . , seeking (1) a 

declaration regarding the boundaries of the L’Anse Federal Indian Reservation, established 

pursuant to an 1854 Treaty, and (2) an injunction restraining the State from improperly 

exercising civil and criminal jurisdiction within those boundaries.”).  

The State cannot distinguish Ottawa Tribe of Okla. v. Speck, 447 F. Supp. 2d 835 (N.D. 

Ohio 2006) on any meaningful basis. The complaint in Ottawa Tribe involved a dispute over the 

intended—but not implemented—exercise of treaty rights. The tribe sought “declaratory and 

prospective relief regarding the constitutionality of Defendant’s intention to impede, regulate 

and/or prohibit the rights granted under said Treaties.” PageID.2267. As the Ottawa tribe’s 

briefing in response to the state defendants’ motion to dismiss identified, “[d]espite this concrete 

Case 1:15-cv-00850-PLM-PJG   ECF No. 596 filed 04/15/19   PageID.10258   Page 19 of 40



14 
 

dispute – with one party asserting its property rights under specific documents and the other 

party denying that those rights exist – Mr. Speck argues that no justiciable controversy exists.” 

Ex. M, Ottawa Opp. to Mot. to Dismiss at *7 (excerpt). In a memorandum opinion and order the 

court succinctly determined: “the Tribe has alleged an injury in fact that is not hypothetical and 

that is ripe for discussion. It wants to fish and hunt and the State disclaims the Tribe’s rights.” 

Speck, 447 F. Supp. 2d at 839. As in Speck, the Tribe has repeatedly asserted or attempted to 

assert its treaty rights, and the State has expressly disclaimed the Tribe’s 1855 Treaty 

reservation. A single cease and desist letter cannot change the nature of a concrete, decades-long 

dispute.  

D.  Other Jurisdictions 
 

Other tribal treaty-rights cases similarly identify (or do not challenge) that a dispute over 

what rights a treaty conveys is itself a case-or-controversy that satisfies Article III. The Supreme 

Court in Moe v. Confederated Salish & Kootenai Tribes of Flathead Reservation, 425 U.S. 463, 

468 n.7 (1976) implicitly recognized that a tribe’s interest in protecting its self-government can 

be sufficient to confer standing even absent a concrete monetary interest because “the 

substantive interest which Congress has sought to protect is tribal self-government.” See 

Penobscot Nation v. Mills, 861 F.3d 324, 353 n.40 (1st Cir. 2017) (Torruella, J., dissenting) 

(interpreting the Moe footnote to mean that “[a]n Indian Nation or Tribe has the standing to seek 

declaratory and injunctive relief where its sovereignty is put in question, even absent any other 

concrete harm”).  

Similarly, the Eighth Circuit in Yankton Sioux Tribe v. Podhradsky, 606 F.3d 994 (8th 

Cir. 2010) discusses the district court opinion in Yankton Sioux Tribe v. Gaffey, 14 F. Supp. 2d 

1135 (D.S.D. 1998). It notes that “[o]n remand the district court consolidated the original case 
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against the Waste District with this separate civil action brought by the Tribe against various 

state and county officials seeking injunctive and declaratory relief.” 606 F.3d at 1002. The 

Gaffey strain of this case, (as opposed to the S. Mo. Waste Mgmt. Dist. strain, that went to the 

Supreme Court sub nom South Dakota v. Yankton Sioux Tribe, 522 U.S. 329 (1998)), was 

litigation filed by the tribe seeking declaratory and injunctive relief without pointing to one 

discreet act. The Gaffey complaint refers generally to the improper arrest of tribal members, but 

does not include specific details, nor rest its case or controversy on those details. Ex. N, Gaffey 

Compl. at 3-4.  

So too, in Skokomish Indian Tribe v. France, 269 F.2d 555 (9th Cir. 1959), the Ninth 

Circuit identified that a dispute over treaty rights is a case or controversy, in the instance of a 

tribal suit filed on quiet title and trespass grounds:  

It is therefore our conclusion that under the allegations of the complaint a claimed 
right created by treaty is an essential element of appellant’s cause of action. It is a 
right which will be supported if the treaty is given the construction for which 
appellant contends, and defeated if given the construction advocated by appellees. 
The controversy as to the meaning of the treaty is a genuine and present controversy. 
It is not specifically alleged in the complaint that appellees contests appellants’ 
interpretation of the treaty. But this is necessarily to be inferred from the allegations 
concerning the nature of the claims which appellees assert. It follows that the 
complaint meets the essential tests requisite to the existence of federal-question 
jurisdiction under § 28 U.S.C.A. 1331.  
 

269 F.2d at 558 (identifying jurisdiction under the federal question statute, but using language 

parallel to the case-or-controversy standard). In each case, a dispute concerning treaty rights was 

a sufficient Article III case or controversy.  

E. Caselaw cited by the State does not answer the question of whether this 
reservation-boundary dispute case is justiciable.  
 

The two out-of-circuit cases the State relies upon to distinguish the Tribe’s treaty dispute 

are inapposite, but nevertheless demonstrate the case and controversy properly before the Court 
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in this litigation. First, in Cass County v. United States, 570 F.2d 737 (8th Cir. 1978) the 

plaintiffs brought suit seeking “a judgment declaring and adjudicating the respective rights and 

duties of the plaintiff and defendant to the lands and waters of the territory designated as ‘Leech 

Lake Reservation.’” 570 F.2d at 739. The Court relied on this focus—a declaration about 

unspecified rights and duties, as opposed to geographic boundaries––when it dismissed the case 

for lack of a case or controversy. It noted that “[a]ttempted exercise of county authority over 

Indian land requires an examination of congressional statutes in light of the particular activity 

involved” and echoed the district court’s ruling that “the overlapping jurisdictional claims of the 

parties might well result in different resolutions for differing situations.” Id. at 741 (emphasis 

added). The Eighth Circuit specifically addressed its “unwillingness to render a decision whose 

ramifications in other fact situations are unclear” and noted the Supreme Court has been 

“unwilling to require a decision that would necessarily determine every possible question that 

might arise in later cases.” Id. at 740-41 (emphasis added). In contrast, the Tribe here seeks a 

declaration not about the particular nuances of potential civil, criminal, or regulatory jurisdiction 

over innumerable topics (governed by federal law and often fact-intensive analyses), but instead 

seeks a declaration solely “declaring that the Little Traverse Reservation as established by the 

Executive Order of 1855 and the 1855 Treaty of Detroit exists today, and that all lands within the 

Reservation are Indian country under federal law.” Compl., PageID.17. The Tribe’s requested 

injunctive relief flows only from the judicial determination of boundaries and the “Reservation’s 

status as Indian country,” not particular acts that may occur within various civil or criminal 

jurisdictional situations. Compl., PageID.18. 

Second, in County of Mille Lacs v. Benjamin, 361 F.3d 460, 464 (8th Cir. 2004), the 

Eighth Circuit addressed the tribe’s “assertion of regulatory authority over property in which the 

Case 1:15-cv-00850-PLM-PJG   ECF No. 596 filed 04/15/19   PageID.10261   Page 22 of 40



17 
 

Bank holds a security interest” which, if imposed, “could impact federal banking laws and the 

Minnesota Uniform Commercial Code thereby directly affecting the Bank’s operations.” And, 

the district court specifically noted that while the county and the intervening bank sought a 

declaration regarding the reservation’s diminishment, the band was not seeking a contrary 

declaration that the reservation existed. Cnty. of Mille Lacs v. Benjamin, 262 F. Supp. 2d 990, 

999 (D. Minn. 2003). The district court found that “Plaintiffs’ complaints stem then, not from 

uncertainty, but from fears and perceptions concerning an unfavorable decision on the lawsuit 

they have themselves initiated.” Id. It was these fears and perceptions, not a properly-pled 

boundary question, that the Benjamin court pressed against.  

The Cass County and Benjamin decisions directly contrast with the situation at issue here. 

Not only do the Tribe and the State have a concrete dispute regarding the treaty existence of the 

Reservation, but that dispute stems from disagreements, issues, injuries, and liabilities in 

existence before the filing of the litigation. The Benjamin district court specifically recognized––

and distinguished––Kneip. It noted that in Kneip, “[t]hat suit sought a declaration of the original 

reservation boundaries intact after the defendant county exercised both civil and criminal 

jurisdiction over tribe members.” 262 F. Supp. 2d at 1000. The Tribe here—just as in Kneip and 

in decisive contrast with the Eighth Circuit cases the State relies on––has so alleged, and has not 

asked the Court to identify the exact limits of civil or criminal jurisdiction over the individuals 

living within the Reservation boundaries in the context of every plausable interest, or future fear 

of further harms. Instead, the Tribe requests a declaratory judgment as to the Reservation 

boundaries themselves and an injunction that corresponds to that relief.  

The State’s reliance on cases describing dismissal on justiciability grounds involving 

Indian tribes likewise do not apply to this case. In Rising, the tribe did not seek a declaration 
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about its reservation boundaries: it was seeking a declaration about the application of various 

taxation doctrines, without any specific issue or injury arising under those doctrines. Keweenaw 

Bay Indian Cmty. v. Rising, 569 F.3d 589 (6th Cir. 2009). In Lac Vieux Desert, the Sixth Circuit 

actually reversed and remanded most of the district court’s decision on standing issues, finding 

that the tribe did have standing to bring several of its claims, and that it only lacked standing to 

challenge a particular amended state statute. Lac Vieux Desert Band of Lake Superior Chippewa 

Indians v. Mich. Gaming Control Bd., 172 F.3d 397, 411 (6th Cir. 1999). In Oglala Sioux Tribe, 

the district court dismissed the case on substantive grounds after a full bench trial, and the Eighth 

Circuit similarly engaged in a substantive preemption analysis before ultimately “find[ing] that 

the mere existence of a general purpose state governmental body on the reservation is not 

preempted by federal law and does not impermissibly infringe upon tribal self-government.” 

Oglala Sioux Tribe of Pine Ridge Indian Reservation v. South Dakota, 770 F.2d 730, 736 (8th 

Cir. 1985). None presented the territorial dispute the Tribe asks this Court to resolve.  

III. The boundary dispute pled in the Complaint is actual and concrete, and 
continues to harm the Tribe.  
 

A.   The Tribe has pled a case or controversy under Article III.  
 
Consistent with the Supreme Court’s pronouncements in Babbitt, 442 U.S. at 297 and 

Railway Mail Ass’n, 326 U.S. at 93, the Tribe here has presented the Court with a “real, 

substantial controversy between parties having adverse legal interests.” The Tribe asserts that the 

1855 Treaty created a reservation that Congress has never diminished, and the State disagrees 

with that contention. As in Aetna Life Ins. Co., there is “no difficulty in either event in passing a 

conclusive decree applicable to the facts found and to the obligations of the parties 

corresponding to those facts.” 300 U.S. at 243. Here, the Tribe has brought the litigation because 
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of a legal dispute over the Tribe’s reservation boundaries, and the Court will have no Article III 

difficulty passing on the facts of the Treaty of 1855 and later congressional acts.  

Further, the Tribe has suffered because of this controversy: the State improperly exercises 

its jurisdiction in place of the Tribe’s within the exterior boundaries of the Reservation. As the 

following sections indicate, “[p]rior to this suit, the parties had taken adverse positions with 

respect to their existing obligations.” Aetna Life Ins. Co., 300 U.S. at 242. It is the presence of 

this harm and adverse positions that separates this litigation from those “hypothetical or abstract” 

questions of potential jurisdiction that this Court could not resolve. MedImmune, Inc., 549 U.S. 

at 131 (quoting Alvater v. Freeman, 319 U.S. 359, 364 (1943)).  

Because the Tribe has positioned the treaty-boundary dispute as the justiciable case and 

controversy, the Court need not suss jurisdictional answers to hypothetical, future questions that 

may arise in fact specific scenarios. Instead, resolution of this case will resolve the territorial 

dispute, and provide all parties with the established Indian country framework to address later 

questions when, and if, they arise.  

B. The adverse effects stemming from the boundary dispute are real and 
continuing.  

 
The State expends over twenty pages of effort negating each example of a continuing 

adverse effect the reservation-boundary dispute has caused. State’s Br., PageID.9346-9369. Its 

contortions ignore the numerous record instances of adverse effects and improper imposition of 

jurisdiction that its refusal to consistently recognize the Reservation has caused. The State’s 

attempts to attack the Tribe’s Complaint as merely an “academic question[],” PageID.9370, or an 

“interesting question involving a treaty,” PageID.9369, reveals the continued lack of respect the 

State has for the Tribe’s exercise of jurisdiction within its reservation boundaries and evidences 

the real, concrete, and ripe case and controversy that demands this Court’s adjudication. 
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Presenting a singular injury to this Court may have made an easier case for the State to litigate, 

but it is not a requirement of Article III. Further, as these examples show, it is not appropriate to 

ask the Tribe to pin its territorial claim on any specific incident. The Associations’ suggestion 

otherwise, PageID.10230, ignores the government interest in the litigation, and avoids the fact 

that the Tribe may not know about certain adverse effects. See Ex. FF, Craven Depo. at 128; Ex. 

P, Boening Depo. at 44. Because the Tribe did not bring this litigation under any of these 

particular adverse effects, it does not need to establish case-or-controversy type facts for these 

examples. The Tribe offers this section to the Court as clarification and fuller disclosure of the 

record created in the case. 

1.  Child and Adult Welfare 
 

The Indian Child Welfare Act gives Indian tribes exclusive jurisdiction over child welfare 

proceedings when they involve tribal children that live within the boundaries of the tribe’s 

reservation. See 25 U.S.C. § 1911(a).5 Violative filings in state courts concerning the Tribe’s 

children that live within the boundaries of the Reservation occurred before and throughout the 

                                                 
5 The State argues that ICWA’s on-reservation investigatory jurisdiction is not exclusive to 
tribes. PageID.9348. But ICWA best practices do include immediate tribal coordination and joint 
investigations when agreed to by the tribe, not unilateral state investigation of a tribal child 
residing or domiciled within the boundaries of a reservation. See, e.g., Ex. O, Michigan DHHS 
Children’s Protective Services Manual, Item 716-1: “American Indian Child ON Reservation”—
“A complaint of suspected child abuse or neglect of an American Indian child who resides or is 
domiciled on lands within exclusive jurisdiction over the tribe must not to be investigated by the 
department unless a special written agreement exists between the tribe and the department for 
responding to after hours and weekend emergencies.” (emphasis added); see also Minnesota’s 
Indian Children Welfare Manual, Part 4.1, available at https://mn.gov/dhs/partners-and-
providers/policies-procedures/indian-child-welfare/ (“At a minimum, best practices require that 
local social service agencies immediately notify designated tribal authorities and request their 
assistance to enter a reservation when a situation arises that requires assessment of or 
investigation into the safety or well-being of an Indian child . . . and who resides or is domiciled 
on a reservation.”). Until this litigation, the State DHHS generally followed this practice of 
notifying and involving the Tribe early in the investigation. See Ex. P, Boening Depo. at 44-46.  
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pendency of this litigation. See Decl. of Denneen Smith, PageID.2210; ECF No. 572-4. Each of 

these occurrences is a case or controversy over which a federal court has jurisdiction in its own 

right, but the Tribe need not place any single tribal family or tribal child in the cross-hairs of a 

years-long government-to-government territorial dispute.  

Instead, the Tribe produced evidence of these repeated, pervasive adverse effects. The 

Tribe first offered the declaration of former Tribal DHS Director Denneen Smith who identified 

that as of February 2017 there were “three active state-court cases concerning Indian children 

living on fee land within the Reservation.” See PageID.2210. She also explained that “[t]he State 

routinely exercises investigatory and adjudicatory jurisdiction over [child welfare] matters within 

the Reservation.” PageID.2210. And, she connected the reservation-boundary dispute with these 

adverse effects:  

[T]he State has refused to recognize the Tribe’s exclusive jurisdiction and has 
exercised investigatory and adjudicatory jurisdiction over both Indian-child- and 
adult-welfare matters within the Reservation. The Tribe has repeatedly raised this 
issue with various State actors, but has been told that the State will not refrain from 
exercising jurisdiction throughout the 1855-Treaty Reservation because it believes 
the Tribe’s Reservation is limited to land held in trust by the United States for the 
benefit of the Tribe (trust land). The State has also repeatedly told the Tribe that it 
does not believe that fee land within the 1885 [sic] Treaty boundaries is part of the 
Tribe’s Reservation. 

 
PageID.2209-2210.  

The Tribe also produced evidence of state communications corroborating Smith’s 

statements. Daniel Beaton, of the Michigan Attorney General’s office, reached out to Tribal 

Judge Allie Maldonado to “seek your input and advice regarding several questions which I have 

been asked to review regarding some recent changes . . . in the Waganaking [sic] Odawak 

Statute-Child Protection Statute.” Ex. Q, at LT065377. Judge Maldonado’s response that “Our 

child protection statute defines jurisdiction as being exclusive within the 1855 treaty reservation 
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boundaries” eventually resulted in Mr. Beaton reaching out again “regarding setting up a meeting 

with DHS and Tribal representative[s] to discuss jurisdictional and other issues about child 

welfare cases between LTTB [sic] and DHS.” Id. at LT065376-77. In June 2014, the Tribe’s 

General Counsel, James Bransky, sent two emails to Daniel Beaton and Louis Reinwasser, also 

in the Michigan Attorney General’s office. Ex. R, at LT065378; Ex. S, at LT066062; Ex. T, State 

Resp. to Tribe’s Req. for Admis. Nos. 82-83, 88, 111-14. Bransky confirms a “phone meeting,” 

and briefly addresses questions sent from Mr. Beaton to Judge Maldonado. Ex. R, at LT065378. 

His response includes that “The 1855 Treaty, Public Law 103-324, the LTBB Constitution, and 

the LTBB Child Protection Statute” all “legally define[] reservation boundaries giving rise to 

tribal jurisdiction over child protection investigation/proceedings.” Id. He also answers a 

question as to whether “those legally defined reservation boundaries [are] consistent with the 

historical boundaries established in the Treaties of 1855 and 1836” by explaining that “they are 

consistent with the historical boundaries established in the 1855 Treaty.” Id. But the meeting did 

not change the State’s continued exercise of jurisdiction in contravention of ICWA’s mandate.  

Bound by its own confidentiality laws, see Waganakising Odawak Tribal Code 

Ch. 5.126(B), and still covered under the protective order, see Ct. Order, PageID.2550, the Tribe 

voluntarily produced a redacted chart6 marking its best efforts to identify each instance of State 

DHHS involvement with tribal children within the Reservation—both where a petition in state 

court was ultimately filed, and where it wasn’t. The Tribe offered the State a path to access the 

records upon which the chart was based—obtaining of a court order as detailed in Waganakising 

                                                 
6 The Tribe produced an updated chart to all parties in December 2018 that resolves many of the 
questions the State highlights in its brief. See Ex. U, Rademacher Cover Letter. The State filed 
the original, rather than the updated, chart with the Court under seal. Upon request, the Tribe will 
file the updated chart with the Court under seal. 
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Odawak Tribal Code Ch. 5.126(B)(6). Tribe’s Resp. to State Interrog. No. 23, PageID.9393-

9396. Rather than accepting the Tribe’s invitation around the confidentiality issue, the State 

pushed aside the information presented in the chart and threw up its hands to declare that it must 

mean there is no case or controversy. See State’s Br., PageID.9352. But the Tribe did not offer 

the chart as itemization of cases or controversies. Rather, it evidences the repeated incursions 

onto the Reservation—and the recent change in collaboration policy regarding these 

investigations––that violate the Tribe’s sovereignty and impede its ability to handle its child 

welfare cases without State interference, as ICWA requires.  

The Tribe views adult protection cases similarly. Its tribal code affords the Tribe 

“jurisdiction over the following: 1. A Tribal Vulnerable Elder or Adult, who are unable to protect 

themselves from suspected abuse, neglect or exploitation due to mental incompetency or 

physical disability and is an enrolled Citizen of [the Tribe] who resides within the exterior 

boundaries of the Reservation or residing within Tribal Trust Lands.” Waganakising Odawak 

Tribal Code Ch. 11.404(A). Each time the State investigates and provides services to a tribal 

citizen, without giving notice to the Tribe, it handicaps the Tribe’s ability to address and 

understand its citizens’ needs and evidences the State’s indifference towards the Tribe’s 

sovereignty.    

2. Taxation 
 

Contrary to the State’s assertions, the Tribe did not “agree[] that the dispute regarding the 

claimed reservation would not involve taxation.” PageID.9358. James Bransky, the Tribe’s 

General Counsel and participant during the tax-agreement-negotiation process, noted this in his 

deposition. See Ex. V, Bransky Depo. at 48-54. Bransky explained, “our understanding of the 

mutual disclaimer language was that we in future litigations, such as we’re in now, would be 

Case 1:15-cv-00850-PLM-PJG   ECF No. 596 filed 04/15/19   PageID.10268   Page 29 of 40



24 
 

prohibited from arguing that, well the State agreed to something beyond trust land. So, 

obviously, they think there’s some sort of reservation. That was off the table. And, similarly, the 

State would not be able to say, ‘Well, see, they agreed to something smaller. They can’t believe 

they really have this boundary.’” Id. at 52. But the tax agreement does not forbid the Tribe from 

discussing the adverse effects the State’s refusal to recognize the 1855 Reservation has on the 

Tribe, including the mis-match between the Reservation’s boundaries and the limits of the tax 

agreement area.  

Under federal law, Michigan may not assess individual income tax on citizens that live 

within the exterior boundaries of the Reservation, and derive their income from reservation 

sources, but it does. See McClanahan v. Ariz. State Tax Comm’n, 411 U.S. 164 (1973); Ex. V, 

Bransky Depo. at 46 (“For the tribal members who live in the three townships that the tribe did 

not successfully negotiate to be part of the agreement area, our understanding was that the 

default there would just be federal law, and that we were leaving the question of whether they 

were Indian country to a different day so we didn’t slow up the tax agreement negotiations.”); 

Compl. PageID.19 (identifying differences in geography between the Reservation and the tax 

agreement area). The Tribe responded to the State’s discovery requests on this topic and 

provided dozens of tax returns from tribal citizens in the disputed townships. See Ex. W, Decl. of 

James Bransky; Ex. V, Bransky Depo. at 57–58.  

In this lawsuit, the Tribe does not challenge the validity of the tax agreement, but instead 

points to the state-taxed tribal citizens as another example of continuing adverse effects that 

emanate from the boundary dispute. Because the State did not recognize the Tribe’s reservation 

during negotiations, the tax agreement area resolved the taxation issue without reservation-
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boundary litigation. See Ex. X, Wernet7 Depo. at 66-67; Ex. V, Bransky Depo. at 22, 28; Ex. Y, 

at LT065958 (Memo from James A. Bransky to June Summers Haas, Daniel Greenberg, Russell 

Prins, John Charamella, Walt Fratzke, John Wernet, and Lance Boldrey, dated March 25, 2002 

regarding the agreement area for tax negotiations); Ex. T, State Resp. to Tribe’s Req. for Admis. 

No. 81. And yet, both the Tribe and the State were aware that the boundary dispute would need 

resolution at some point. For example, publicly available materials in the University of 

Michigan’s Bentley Historical Library demonstrate the executive branch acknowledgment that 

“we have a disagreement over the reservation boundaries” and “[w]hile we may be able to 

finesse the issue for purposes of the tax agreement, we will need to resolve it at some point.” Ex. 

Z, at LT077520; see also Ex. V, Bransky Depo. at 66–68. By answering the treaty-boundary 

dispute, this litigation will confirm the legal framework applicable to tribal taxpayers, without 

answering any hypothetical questions on the specific fact scenarios that may arise in a future 

challenge, or in future tribal-state negotiations.  

3. Native American Graves Protection and Repatriation Act 
 

In September 2011, the Tribe faced one of its most painful experiences resulting from the 

State’s failure to recognize its 1855 Treaty Reservation boundaries. During a Harbor Springs 

waterworks project, construction equipment unearthed tribal ancestors near the Holy Childhood 

of Jesus Church, the site of an Indian boarding school for children. See Ex. AA, Expert Report of 

Dr. John P. Bowes, This is Where My Ancestors Are (Aug. 2017) at 148-49. The backhoe had 

dug a hole four feet deep and eight-to-ten feet long. The resulting eight to ten feet high dirt pile 

included human remains, and the excavation itself exposed a “wall” of remains still 

                                                 
7 Robert John Wernet, Jr. has served in various positions in the Michigan Attorney General’s 
office, including in the Native American Affairs Division, and as Deputy Legal Counsel to 
Governor Granholm.  
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underground. Ex. BB, Hemenway Depo. at 100-02. The Native American Graves Protection and 

Repatriation Act prescribes minimum standards for care of inadvertently discovered human 

remains and cultural items on “all lands within the exterior boundaries of any Indian 

reservation.” 25 U.S.C. § 3001(15). Because neither the State nor local governments recognize 

the Reservation’s exterior boundaries, they did not follow NAGPRA in the wake of this 

discovery.  

Comments from Harbor Springs officials and workers made at the time and soon after the 

inadvertent discovery reveal that personnel involved with the discovery knew, or at least 

suspected, that the remains were Native American. See Ex. BB, Hemenway Depo. at 105-06; Ex. 

CC, Richards8 Depo. at 102. Under these circumstances, NAGPRA and its implementing 

regulations require immediate telephone and written notice to the “responsible Indian tribe 

official.”9 43 C.F.R. 10.4(b); 25 U.S.C. § 3002(d)(1). The City of Harbor Springs telephoned 

only Mr. Hemenway, and failed to formally notify the Tribe in writing of the inadvertent 

discovery at all. See Ex. BB, Hemenway Depo. at 128-29, 207-08. After the discovery, the 

construction crew told Mr. Hemenway and tribal employees that work would resume on the site 

in 48 hours, far fewer than the 30 days required by NAGPRA. 25 U.S.C. § 3002(d)(1); Ex. BB, 

Hemenway Depo. at 106. The construction crew resumed work on the site less than 60 hours 

later. Ex. DD, Harbor Springs Resp. to Tribe’s Req. for Admis. No. 35. Tribal employees 

understandably panicked at the idea of confronting an ossuary of children, of “the inhumanity of 

                                                 
8 Thomas Craig Richards is the city manager for the City of Harbor Springs and was designated 
under Rule 30(b)(6) to testify, among other things, about the City of Harbor Spring’s relations 
with the Tribe and its policies and procedures it deemed relevant to Phase I of the case.  
9 NAGPRA and its implementing regulations provide a comprehensive procedure for inadvertent 
discoveries, including detailed notification requirements. They impose the notification 
requirements on the inadvertent discoverer, not on Indian tribes themselves. See 25 U.S.C. 
§ 3002(d); 43 C.F.R. § 10.4.  
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just burying somebody in a pit and just leaving them on top of each other and then being dug up 

again during road construction and then having 48 hours to come and recover what you can or 

otherwise they’re just going to become part of the backfill in the road.” Ex. BB, Hemenway 

Depo. at 108-09. Afforded only hours to work, the Tribe could not develop a plan to secure the 

area or those ancestral remains that remained exposed. Contra 25 U.S.C. § 3002(d)(1); see Ex. 

EE, Expert Report of James L. Jones, Jr., The Essence of Our Ancestors (Aug. 2017) at 15-18; 

Ex. BB, Hemenway Depo. at 127-28, 222-23. Although under some circumstances, Odawa 

custom calls for the non-disturbance of remains still in the earth, tribal leaders should always be 

given the opportunity to make that decision. See Ex. BB, Hemenway Depo. at 127-28, 222-23. 

Confronted with the presence of known remains under Harbor Spring’s Main Street, tribal 

leadership may have chosen to disinter the remains to move them to a more secure location. See 

Id. at 127-28.  

Unfortunately, the reoccurrence of a similar incident is likely. Testimony from the 

Tribe’s Archives and Records Director and an official from Harbor Springs establish both the 

knowledge that Tribal ancestors remain under the Reservation, and that Harbor Springs has not 

instituted policies or procedures to prevent an incident of the same kind from happening again. 

See Ex. BB, Hemenway Depo. at 223-24; Ex. CC, Richards Depo. at 109, 116, 119-21. The 

likelihood of reoccurrence of such an incident demonstrates the need for a clear resolution to the 

reservation-boundary dispute. 

Moreover, the State’s arguments it cannot be held liable for this botched response 

because of the Home Rule City Act or other limitations on the Governor’s powers, PageID.9360-

9362, miss the forest for the trees. The State’s failure to recognize the Reservation—and 

corresponding failure to ensure that the local governments recognize the same––create 
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conditions for the disclaiming and ignoring of NAGPRA’s requirements during inadvertent 

discoveries.  

4. DNR and Conservation  
 

Whether a tribe has jurisdiction over non-tribal members within its reservation in any 

instance is determined by a fact-specific analysis, guided by the Supreme Court’s decisions in 

Oliphant v. Suquamish Indian Tribe, 435 U.S. 191 (1978) and Montana v. United States, 450 

U.S. 544 (1981), among others. Here, the State and the Tribe have unresolved differences in the 

conservation and management of environmental resources within the exterior boundaries of the 

1855 Treaty Reservation. The Court’s resolution of the treaty-boundary dispute will guide the 

parties in knowing what law applies to these disputes.   

In his deposition, the Tribe’s Natural Resources Department Director Doug Craven 

detailed both the cooperation and the conflicts that have arisen between the Tribe and the State 

regarding environmental management within the Reservation. He offered specific instances of 

disagreements and partnerships. See Ex. FF, Craven Depo. at 110-11 (describing civil 

jurisdiction case transferred from MDNR because it involved a tribal citizen on the reservation); 

id. at 116-19 (describing concerns with the State’s wetlands permits standards); id. at 127-29 

(describing several incidents); id. at 136-39 (describing issues with bald eagle management and 

impressions of attitudes at MDNR).  

The Tribe is not the only party that understands the relevance of the territorial boundary 

to conservation issues. A memorandum in the materials of the Bentley Historical Library reveals 

the State’s concern that tribes, including those “in Northern Michigan,” might rely on reservation 

boundaries to expand their environmental regulation to overlap the State’s jurisdiction. See Ex. 

GG, at LT077513–14 (memorandum from Brian DeBanc to Governor Engler and Sharon 
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Rothwell, with Lance Boldrey carbon copied from May 2001). The memorandum explained, 

“[w]hile no tribe in Michigan has yet to petition the EPA for Class 1 Status, there is the fear that 

a tribe could link up with an environmental group and decide to go to the EPA.” Id. at 

LT077514. Class 1 Status refers to a designation within the Clean Air Act that controls the 

allowable levels of certain pollutants; tribes can “redesignate land ‘within the exterior boundaries 

of reservations.’” Ariz. Pub. Serv. Co. v. E.P.A., 211 F.3d 1280, 1284 (D.C. Cir. 2000) (quoting 

42 U.S.C. § 7474(c)). A later memorandum titled “Mapping of ‘Indian Country’” authored for 

Governor Engler illustrates an understanding that a boundary case is an appropriate vehicle to 

resolve territorial jurisdictional disputes: “Disputes over the boundaries of Indian lands cross 

departmental lines and a determination that a given parcel of land is Indian Country has far-

reaching effects.” Ex. HH, at LT077525. The memo advocated for the engagement of Historical 

Research Associates (currently serving as employer to the State’s expert Dr. Greenwald) to 

create a boundary project mapping database for all tribes in Michigan—so that when litigation 

arose regarding a tribe’s reservation, “this project would answer many questions and give us a 

head start in future boundary disputes . . . .” Id. at LT077528. Handwritten comments on the 

memorandum note “this is great project.” Id. at LT077525. These repeated disputes are adverse 

effects that stem from the State’s failure to recognize the Tribe’s reservation. An answer to the 

treaty-boundary dispute will confirm the legal framework in which future, fact-intensive analysis 

can occur.  

5. Criminal Jurisdiction and Intergovernmental Agreements 
 

The State asserts that the existence of intergovernmental agreements suggests the lack of 

any case or controversy. State’s Br., PageID.9368. The Tribe cited to intergovernmental law 

enforcement and road maintenance agreements in its Complaint in part to evidence the State and 
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local governments’ inconsistent recognition of the Reservation, not the presence or lack of a case 

or controversy. Compl., PageID.12-13. 

The deposition of Tribal Police Chief Jeff Cobe revealed many instances evidencing the 

adverse criminal jurisdiction effects of the State’s refusal to recognize the 1855 Reservation. 

Across Indian country, cross-deputization agreements are common. Chief Cobe explained the 

extreme hostility he encountered in one instance of obtaining such an agreement. See Ex. II, 

Cobe Depo. at 77-80 (recalling that in 1999, the State Police Post Commander said, “Over my 

dead body will the Michigan State Police ever deputize you”); see also id. at 85-86. Chief Cobe 

also testified to several other instances of relations between tribal police and state and local 

officers that occurred because of the unsettled reservation-boundary question. One described 

instance resolved amicably, but one involved threats of Chief Cobe’s own arrest. Id. at 81-84. 

Pushing the criminal jurisdiction issue further than the Tribe already has at this point has 

serious liability risks for the Tribe. See Ex. II, Cobe Depo. at 74-75 (describing liability issues). 

The resolution of this litigation, through an answer to the treaty-boundary dispute case and 

controversy, will give the Tribe and the State a clear answer to the boundaries of the Tribe’s 

reservation. From that point, the Tribe and the State will be able to work within the robust body 

of tribal, federal, state, and local laws to determine jurisdiction in fact-specific situations.  

IV. This motion is about the State’s fears, not the Tribe’s facts.  
 

The State’s decision to lodge this motion at this point in the litigation is concerning. 

There is no reason the State couldn’t have filed this motion before its answer. In the intervening 

period, sixteen governments and two private associations have intervened to oppose the Tribe’s 

claims. As the State itself has admitted, “[t]he State is prepared to proceed and does not think 

any parties would benefit from delay in deciding the treaty issues or being required to take 

Case 1:15-cv-00850-PLM-PJG   ECF No. 596 filed 04/15/19   PageID.10275   Page 36 of 40



31 
 

additional procedural steps.” State’s Br., PageID.9378. Its challenge to justiciability, even as it 

acknowledges the need for judicial resolution of the concrete boundary dispute, suggests that it 

has brought this motion to avoid the next treaty-reservation-boundary litigation that could 

possibly be filed by one of the other tribes in the state, at some unknown time, with some 

unknown causes of action and requested relief. See id. at PageID.9369 (“. . . raises grave 

concerns for the State because that would mean anyone could sue the Governor if they identified 

an interesting question involving a treaty”). Against the record and both binding and persuasive 

case law, it appears it is the State that wants an advisory opinion against a future interesting 

question, not the Tribe.   

In fact, when the State has faced other boundary suits filed by tribes based on a treaty-

dispute, it has either admitted it presented a valid case or controversy, or has not objected to the 

Court’s jurisdiction through the filing of a motion to dismiss. In Keweenaw Bay Indian Cmty, 

784 F. Supp. at 425-26, the court recognized that “[t]his case raises only the question of the 

location of the exterior boundary of the L’Anse Federal Indian Reservation, as established by the 

1854 treaty.” In its complaint, the tribe asserted that that “An actual case or controversy exists 

between the Tribe on the one hand and Defendant State on the other as to the physical 

boundaries of the L’Anse Indian Reservation and the jurisdictional authority of the Tribe within 

the reservation area designated in the Treaty of 1854” and Michigan “Admitted” that paragraph. 

Ex. K, KBIC Compl. at 7; Ex. L, KBIC Answer at 4. In the Saginaw Chippewa Indian Tribe v. 

Granholm litigation, the tribe challenged Michigan’s lack of recognition of its treaty-established 

boundaries, and the state allowed the case to proceed over five years to mediated negotiation and 

settlement without filing a motion challenging the court’s jurisdiction based on the lack of a case 

or controversy. See Ex. JJ, Order for Judgment, Saginaw Chippewa Indian Tribe of Mich. v. 
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Granholm. The Tribe recognizes that because parties cannot agree to waive subject matter 

jurisdiction, Michigan’s actions in other cases cannot themselves control this motion. But, 

because the courts in those cases similarly did not dismiss the cases for lack of jurisdiction, they 

are persuasive. 

As in the KBIC and Saginaw cases, resolution of this litigation will have positive effects 

on the diverse adverse harms, effects, and injuries that the State’s failure to recognize the 

Reservation has caused for the Tribe. These varied effects demonstrate the need for this litigation 

to proceed directly against the Governor, rather than on a case-by-case, department-by-

department basis. As Michigan’s chief executive officer, the Governor holds control over the 

executive branch. See Mich. Const. art. 5, §§ 1, 8. The issuance of a declaratory judgment and 

injunction against the Governor will create a legal standard that the Governor—and each entity 

within the executive branch—will follow. See, e.g., Ex. X, Wernet Depo. at 51-53. 

Conclusion  
 

Treaties are a “supreme law of the land,” and the Tribe has presented an actual 

controversy to this Court over the correct interpretation of Article 1, Paragraphs Third and 

Fourth of the 1855 Treaty. U.S. Const. art. VI. The Tribe bargained for, and received, a 

reservation under that treaty. Today, the State tries to break this federal promise. It is this 

dispute, the modern-day lack of recognition of the exterior boundaries of the Reservation, that 

the Tribe is litigating in this case, and that the State has cross-litigated for over three and a half 

years. Reliance on just one adverse effect stemming from this dispute as a center of this case 

would improperly break this dispute into piecemeal components concerning one taxpayer here or 

one child there, when the justiciable question is reservation-wide. To reach a global resolution, 

the Tribe asks only that this Court determine whether the 1855 Treaty created a reservation that 
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has not been subsequently diminished, enabling the Reservation’s recognition as Indian country. 

A sovereign has the right to know its territorial boundaries, and courts have recognized that 

concrete disputes over boundaries are sufficient to grant Article III jurisdiction. The Tribe 

requests that this Court follow suit and deny the State’s Motion to Dismiss.  
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