
UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN, SOUTHERN DIVISION 

LITTLE TRAVERSE BAY BANDS OF ODAWA  
INDIANS, a federally recognized Indian tribe, 

  Plaintiff,     Docket No:  15-cv-850 
v. 
        HON. PAUL L. MALONEY 
GRETCHEN WHITMER, Governor of the 
State of Michigan, et. al., 

  Defendants.        
___________________________________________________/ 

INTERVENOR MUNICIPAL DEFENDANTS’ RESPONSE TO TRIBE’S  
MOTION FOR PARTIAL SUMMARY JUDGMENT AGAINST  

CERTAIN INTERVENORS’ RELEASE DEFENSES 

Intervening Defendants City of Petoskey, City of Harbor Springs, Charlevoix County, 

and Emmet County, by and through their attorneys, Plunkett Cooney, state as follows in 

response to the Tribe’s Motion for Partial Summary against Certain Intervenors’ Release 

Defenses (ECF No. 573):   

As against the Intervenor Municipal Defendants, the Tribe’s motion seeks summary 

judgment on their affirmative defense 7 as set forth at Page ID 2770, which states: 

This suit is barred by the release and discharge provisions of 
the 1855 Treaty and the 1855 Treaty does not support, in its 
entirety, the allegations in Plaintiff’s Complaint.   

The Tribe’s argument in support of its motion is that the release and discharge provisions 

of the 1855 Treaty should not be read as releasing rights simultaneously set forth in the 

1855 Treaty itself, but should be read as only releasing rights that preexisted the 1855 

Treaty.  Insofar as the Tribe’s complaint is so construed, the Intervenor Municipal 

Defendants do not oppose the Tribe’s motion.  
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 These defendants do, however, oppose the Tribe’s motion insofar as the Tribe’s 

complaint purports to be based on rights that preexisted the 1855 Treaty, all of which 

were, indeed, released by the release and discharge provisions of the 1855 Treaty.  It 

appears the Tribe is asserting no such rights:  the brief in support of the Tribe’s motion 

specifically states, “The Tribe does not seek relief under any earlier treaty.”  (Tribe’s 

Supporting Brief, ECF 583, PageID 9914 (emphasis in original)).  In response to the Tribe’s 

counsel’s request for concurrence, however, undersigned counsel asked the Tribe’s 

counsel, “Is the Tribe claiming any rights through the 1836 Treaty?”  (Email attached to the 

Tribe’s motion at PageID 9506).  In response, the Tribe’s counsel stated merely, “Dave, the 

Tribe’s complaint speaks for itself.  We’ll take your message to mean that the cities and 

counties oppose the motion.”  (Id.). 

The Tribe’s counsel’s refusal to concede that the Tribe is not claiming any rights 

through the 1836 Treaty is hard to reconcile with the statement in the Tribe’s brief that 

“[t]he Tribe does not seek relief under any earlier treaty.”  (PageID 9914).  Whatever the 

reason for counsel’s refusal so to concede, the Intervenor Municipal Defendants merely 

request that this Court recognize that the release and discharge provisions of the 1855 

Treaty released and discharged any and all rights set forth in the 1836 Treaty and 

anywhere else prior to the 1855 Treaty.  The Tribe’s brief in support of its motion makes 

no argument to the contrary. 

 Intervenor Municipal Defendants further note that the release and discharge 

provisions of the 1855 Treaty are highly relevant to the issue of diminishment.  While 

Intervenor Municipal Defendants submit that the 1855 Treaty clearly created no 

reservation, the release and discharge provisions of the 1855 Treaty make it abundantly 
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clear that Congress was of the view that there was no reservation—any such right having 

been released by the release and discharge provisions of the 1855 Treaty.  As this Court has 

recognized in this case, “The history surrounding the passage of the [Nineteenth Century] 

Act[s]” can shed light on Congress’ understanding as to the existence and extent of 

reservations that either did or did not exist at that time.  (7/6/16 Opinion and Order 

Bifurcating Case, p 7, n 3, PageID 1363-1364, quoting Nebraska v. Parker, 136 S.Ct. 1072, 

1080 (2016)).   

In other words, while Intervenor Municipal Defendants do not oppose the Tribe’s 

motion insofar as it seeks a ruling that the release and discharge provisions of the 1855 

Treaty did not release right set forth in that treaty itself, the release and discharge 

provisions shed light on congressional understanding as to the impact of that treaty, as 

these defendants will address in greater detail in future briefing.   

CONCLUSION 

For the reasons set forth herein, Intervenor Municipal Defendants do not oppose the 

Tribe’s motion insofar as it seeks a ruling that the release and discharge provisions of the 

1855 Treaty did not release rights set forth in the 1855 Treaty itself.  Insofar as the Tribe’s 

complaint claims rights under the 1836 Treaty or under any other treaty prior to the 1855 

Treaty, the release and discharge provisions of the 1855 Treaty preclude any such claim. 

 Respectfully submitted, 

DATED:  April 15, 2019   By:__/s/ David K. Otis____________________ 
   David K. Otis (P31627) 
   PLUNKETT COONEY 
   Attorney for the Intervenor Municipal Defendants 
   325 E. Grand River, Ste 250 

      East Lansing, MI 48823 
      (517) 324-5612 

dotis@plunkettcooney.com
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CERTIFICATE OF SERVICE 

I hereby certify that on April 15, 2019, I electronically filed Intervenor Municipal 
Defendants’ Response to Tribe’s Motion for Partial Summary Judgment Against Certain 
Intervenors’ Release Defenses with the Clerk of the Court using the ECF system which will 
send notification of such filing to all attorneys of record. 

By:__/s/ David K. Otis_________ 
      David K. Otis (P31627) 
      Attorney for Defendants 
      325 East Grand River Ave., Ste 250 
      East Lansing, MI  48823 
      (517) 324-5612 

dotis@plunkettcooney.com

Open.18288.53529.21971264-1 
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