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Introduction 

Working within the Phase One framework to determine “whether a treaty created a 

reservation and whether any reservation was subsequently diminished[,]” Op. and Order, 

PageID.1362, this Court invited the parties to file “Historical Motions” addressed to these 

reservation-creation and reservation-diminishment questions. Order, PageID.6709-6710. As the 

Tribe will demonstrate at trial, the record of reservation creation is convincing, and each prong 

of the well-settled test for statutory diminishment confirms that Congress has not diminished or 

disestablished the reservation that the United States promised to the Tribe.  

But the Defendants have lodged other historical defenses that are appropriate for 

summary disposition before trial. First, the Emmet County Lakeshore Association and the 

Protection of Rights Alliance (collectively, the “Associations”) pled in their answer that the 

Tribe’s Reservation, if created by the 1855 Treaty, only includes certain “lands that were not 

exempted under the terms of the 1856 amendments to the 1855 Treaty[.]” Answer, PageID.678 

(the “Exemption-Diminishment Defense”). Second, nearly every defense group in this case asks 

this Court to hold that private sale of parcels within the Reservation diminished or disestablished 

the Reservation. Governor Whitmer (the “State”) argues that the allotment-selection process and 

sale of parcels to non-Indian owners had the “same or similar legal consequences” as statutory 

diminishment. Answer, PageID.66-67. The City of Petoskey, City of Harbor Springs, Emmet 

County, and Charlevoix County (collectively, the “Cities and Counties”) maintain that the 

Reservation was diminished by “allotment,” “disposition of public lands to non-Indians,” and 

“legal conveyance” generally. Am. Answer, PageID.2770. And in an affirmative defense under 

the “Diminishment” banner, the Associations allege that “Plaintiff’s reservation does not include 

lands patented to or subsequently sold to non-members.” Answer, PageID.678. 
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On the Exemption-Diminishment Defense question, the Tribe genuinely disputes the 

Associations’ interpretation of the 1856 amendments to exempt land from the Reservation 

instead of just limiting that land’s availability for selection,1 but that disagreement is not material 

to disposition of the Defense. Even drawing interpretative inferences in the Associations’ favor, 

the Exemption-Diminishment Defense fails for a more fundamental reason: the Associations 

have not identified any evidence to suggest that any parcel within the Tribe’s Reservation falls 

within any of the 1856 amendments’ exemptions. On this record, the evidence “is so one-sided 

that [the Tribe] must prevail as a matter of law.” Moses v. Providence Hosp. Med. Ctrs., 

Inc., 561 F.3d 573, 578 (6th Cir. 2009) (quotation omitted) (citing Anderson v. Liberty Lobby, 

Inc., 477 U.S. 242, 251-252 (1986)). 

Moreover, in their title-based defenses, each Defendant who argues that land sales 

diminished the reservation ignores the “well settled” law that “only Congress” can diminish a 

reservation. Nebraska v. Parker, 136 S. Ct. 1072, 1078-79, 1082 (2016) (citations omitted). 

Under controlling law, partial summary judgment against these “legally insufficient” defenses is 

appropriate. Oscar W. Larson Co. v. United Capitol Ins. Co., 845 F. Supp. 445, 449 (W.D. Mich. 

1993), aff'd, 64 F.3d 1010 (6th Cir. 1995).  

 Genuine disputes concerning the substantial historical record that fuels the reservation-

creation and statutory-diminishment questions central to Phase One must wait for trial. But 

partial summary judgment is an appropriate tool to prune the unsupported Exemption-

                                                             
1 See, e.g., Cardinal v. United States, 954 F.2d 359, 362-63 (6th Cir. 1992) (holding that canal 
lands within the boundaries of a reservation are Indian country for the purpose of federal 
jurisdiction); Keweenaw Bay Indian Cmty. v. Michigan, 784 F. Supp. 418, 420 (W.D. Mich. 
1991) (holding that an 1854 treaty that “set apart and withh[e]ld from sale . . . all the unsold 
lands in the following townships . . . .” created a reservation boundary that “follows the exterior 
lines of the townships and fractional townships described in the 1854 Treaty, irrespective of land 
title within those townships.”). 
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Diminishment Defense and unsupportable title-based diminishment defenses from this case. 

Little v. Liquid Air Corp., 37 F.3d 1069, 1076 (5th Cir. 1994) (“A plaintiff should not be required 

to wait indefinitely for a trial when the defendant has a meritless defense that can be resolved on 

motion for summary judgment.”). Clearing this brush will allow the parties and this Court to 

focus on the “complex and document-voluminous” inquiry needed to resolve Phase One without 

spending the parties—or this Court’s—resources on defenses that, as a matter of law, cannot lie. 

 

Background 

I. Historical background 

A. Federal Policy 

Noted Indian law jurist William C. Canby, Jr. wrote, 

Indian Law is a reflection of national Indian policy, which has undergone 
numerous shifts in direction in the course of American history.” At some times, 
the prevailing view has regarded the tribes as enduring bodies for which a 
geographical base would have to be established and more or less protected. At 
other times, the dominant position has been that the tribes are or should be in the 
process of decline and disappearance, and that their members should be absorbed 
into the mass of non-Indian society. The dominance of one position at any given 
time does not mean that the other disappears entirely; its influence is diminished 
but usually observable. 

Canby, American Indian Law in a Nut Shell 13 (6th ed. 2015). The treaties relevant to this 

motion fall into two different policy eras: the removal-policy era and the reservation-policy era 

that followed. 

1. Removal policy (c. 1800 - 1850) 

Historians trace to President Thomas Jefferson’s administration the federal policy of 

“removing” tribes from their ancestral lands east of the Mississippi River (a river now named for 

its Algonquin appellation “Misi-ziibi” or “Great River”) and relocating them westward. United 

States v. Michigan, 471 F. Supp. 192, 238-39 (W.D. Mich. 1979). “In addition to pressure from 
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expanding white settlement, other stated rationalizations for removal were the need to separate 

Indians from the evil influences of white society and also for purposes of national security in 

case of war.” Id. at 239.  

After the War of 1812, “[f]or the next 30 years Indian treaty making was concerned 

primarily with removing certain tribes to western territories, thus making as vast area available 

for white settlement while reducing the conflict of sovereign authority caused by the presence of 

independent Indian governments within state boundaries.” COHEN’S HANDBOOK OF FEDERAL 

INDIAN LAW (hereinafter COHEN’S HANDBOOK) § 1.03[4][a], at 41-42 (Nell Jessup Newton ed., 

2012). To be sure, “[d]uring this period, treaty makers were not occupied with ‘removal’ to the 

exclusion of all else. . . . Even between 1828 and 1840, when the forced migration program was 

at its zenith, treaties were concluded with some tribes primarily to reduce the size of their ancient 

domains.” Id. at 41 n.134 (citations omitted). This period also “witness[ed] a significant 

expansion of federal authority and centralization of federal Indian service operations.” Id. 

§1.03[4][b], at 51. Congress charted a dual course of tribal isolation and assimilation. For 

example, “[t]he central policy embodied in” a series of domestic acts was “one of separating 

Indians and non-Indians and subjecting nearly all interaction between the two groups to federal 

control.” Canby, American Indian Law in a Nut Shell, at 14.  

The United States initially administered federal Indian policy through the Department of 

War. In 1824, the Secretary of that Department unilaterally created the “Bureau of Indian 

Affairs.” COHEN’S HANDBOOK § 1.03[4][b], at 52 (citing H.R. Doc. No. 19-146 (1824)). In 1834, 

Congress formalized the arrangement when it “authorized the appointment of several 

superintendents of Indian affairs and Indian agents and subagents under them. The agents were 

in turn accountable to the Commissioner of Indian Affairs, the Secretary of War, and ultimately 
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the President of the United States.” Id. (citing Act of June 30, 1834, 4 Stat. 735). When Congress 

later created the Department of the Interior in 1849, it transferred the Commissioner of Indian 

Affairs and the federal bureaucracy he supervised to Interior, but this “transfer did not markedly 

affect the actual administration of Indian affairs . . . .” Id. at 54-55. 

2. Reservation policy (c. 1850s - 1860s) 

What did impact federal Indian policy was the steady march of non-Indian settlement 

from sea to shining sea. In 1854, Commissioner of Indian Affairs George W. Manypenny 

“predicted a crisis in the removal policy and urged its abandonment.” COHEN’S HANDBOOK 

§1.03[6][a], at 60. For decades the United States had removed tribes westward and out of the 

reach of non-Indian settlement, but by mid-century, settlement had reached these “‘distant 

possessions’ and was overrunning Indian habitations. Thus, Manypenny argued, it would be 

‘necessary, at no distant day, to restrict the limits of all the Indian tribes upon our frontiers, and 

cause them to be settled in fixed and permanent localities, thereafter not to be disturbed.’” Id. at 

60 (quoting Comm’r Ind. Aff. Ann. Rep., S. Exec. Doc. No. 33-1, at 218 (1854)). 

Annual reports of the Commissioners of Indian Affairs sounded twin themes supporting 

the federal reservation policy: “keep[ing] distance and peace between Indians and non-Indians,” 

while also relying on reservations “as instruments for ‘civilizing’ the Indians.” Canby, American 

Indian Law in a Nut Shell, at 21. As early as 1850, Commissioner Luke Lea outlined a policy of 

“concentrating the Indians on small reservations of land, and of sustaining them there for a 

limited period, until they can be induced to make the necessary exertions to support themselves . 

. . .” COHEN’S HANDBOOK § 1.03[6][a], at 60 (quoting Comm’r Ind. Aff. Ann. Rep., S. Exec. 

Doc. No. 35-1, at 357 (1858)); see also 1852 ARCOIA, Jt. Appx. Ex. 43, PageID.7410 

(proposing a template treaty that would include “assimilation provisions” and “look[] mainly to 
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the concentration of the several tribes; to their permanent domiciliation within fixed and narrow 

limits; to the establishment of efficient laws for the protection of their persons and property; and 

to a more judicious administration of the means provided for their support and improvement”).  

Throughout this period, an evolving process to allot individual parcels to individual Indians was 

“[a]n important complement to the reservation policy . . . .” COHEN’S HANDBOOK § 1.03[6][a], at 

61. To federal eyes, allotment was “a means to both free land for white settlement and to instill 

in Indians the idea of individual property and, through it, civilization.” Id. 

B. Federal policy in action in northern Michigan 

1. The 1836 Treaty 

Federal authors termed the Treaty of Washington, March 28, 1836, 7 Stat. 491 (1836 

Treaty) an agreement with “the Ottawa and Chippewa nations of Indians. . . .” Jt. Appx. Ex. 1, 

PageID.6825. But “[f]rom both a cultural and a political perspective, there never was such an 

entity as the Ottawa and Chippewa nation it was put together by the federal government for the 

purpose of obtaining a cession in 1836.” Michigan, 471 F. Supp. at 247; see also Red Lake Band, 

et al. v. United States, 7 Ind. Cl. Comm. 576, 579, PageID.5138. Rather, “[t]he primary unit of 

political and economic organization was the band, a more localized entity frequently associated 

with a village.” Michigan, 471 F. Supp. at 247. In Michigan, the court noted that at the time of 

the 1836 Treaty, Federal negotiator Agent Henry Schoolcraft described the Ottawa and 

Chippewa bands located within the cession area as “‘intercalated,’ a mineralogical term to 

describe stratified layers of rock. In other words, there were some distinct Ottawa groups, some 

distinct Chippewa groups and some groups consisting of both. It was not possible before 1836 to 

draw a precise line on a map showing distinct areas occupied exclusively by either Ottawa or 

Chippewa.” Id. at 220 (citations omitted). Collectively, the bands lived in and seasonally 
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migrated throughout the cession area. Red Lake Band, et al., 7 Ind. Cl. Comm. at 579-80, 

PageID.5138-5139.  

Although negotiated within the removal-policy era, the 1836 Treaty was a “hybrid type of 

treaty, with characteristics of both a land base reduction treaty and a permissive removal treaty.” 

Michigan, 471 F. Supp. at 240. In 1836, “most of the land area” in what would become northern 

Michigan “had not been thoroughly explored” by European or American representatives. Id. at 

231. “Some interior areas near Grand and Little Traverse Bays were not surveyed until 1855.” Id. 

Indeed, “[e]ven the rough geography of the treaty area was unknown at treaty time.” Id. at 240. 

“Contemporary opinion” of the lands was that they were “less desirable for settlement than other 

available lands nearby.” Red Lake Band, et al., 20 Ind. Cl. Comm. 137, 168, PageID.5206. Then-

Indian Agent and federal negotiator “Henry Schoolcraft did not believe in 1836 that settlers 

would enter the northern part of the treaty area for decades, if ever.” Michigan, 471 F. Supp. at 

240. So while the 1836 Treaty allowed removal to a territory in what would become Kansas 

“[w]hen the Indians wish it,”2 1836 Treaty, Art. Eighth, it also included “specific provisions for 

reservations of land for the Indians. . . .” Michigan, 471 F. Supp. at 241; see also Op., 

PageID.6715 (“[T]he bands were to cede 13,837,207 acres of Michigan’s Lower Peninsula but 

would retain fourteen reservations within that territory—including a 50,000-acre reservation on 

Little Traverse Bay.”); Red Lake Band, et al., 7 Ind. Cl. Comm. at 584, PageID.5143. An 

exploratory party traveled to the proposed relocation lands in 1838, but “[n]either the federal 

                                                             
2 A Senate amendment to the 1836 Treaty’s Article Eighth “eliminated the option of removal to 
an area in Minnesota which might have been considered by the Michigan Indians. It was another 
amendment introduced by Senator Hugh White to embarrass President Jackson.” Michigan, 471 
F. Supp. at 280. The amendment replaced optional removal to a location “west of the 
Mississippi, and to the country between Lake Superior and the Mississippi” with optional 
removal to “Southwest of the Missouri river[.]” 1836 Treaty, Art. 8 and amend., PageID.6828, 
6831 

Case 1:15-cv-00850-PLM-PJG   ECF No. 586 filed 03/18/19   PageID.10118   Page 13 of 40



8 

government nor the Indians took any further steps toward removal.” Michigan, 471 F. Supp. at 

241. Federal officials “tacitly abandoned” plans to remove the bands, and “[n]o Indian from the 

treaty area ever removed west of the Mississippi River.” Id. at 241. 

 Rather than ratify the 1836 Treaty as Agent Schoolcraft had negotiated it, the Senate 

unilaterally amended it, limiting the Michigan reservations to five-year terms “unless the United 

States grant[ed] them permission to remain on said lands for a longer period.” Op., PageID.6715 

(citing 1836 Treaty, 7 Stat. 497). After assurances from Agent Schoolcraft that the United States 

did not intend to remove the bands, the bands agreed to the amendment. Op., PageID.6715; see 

also Michigan, 471 F. Supp. at 236 (“Schoolcraft stated that . . . since much of the ceded land 

was uninviting to agriculturalists, it would not be settled and the Indians could use the resources 

of this land Indefinitely.”); Red Lake Band, et al., 7 Ind. Cl. Comm. at 584-85, PageID.5143-

5144 (describing the bands’ amendment agreement “confiding in the disposition of the 

government of the United States to permit them to reside upon their reservations, after the period 

hereinafter mentioned, until the lands shall be required for actual survey and settlement, (as the 

white population advanced from the South towards the North) . . . .”) (quoting Articles of Assent, 

available at PageID.6879). In the end, “the government did not enforce the five-year term on the 

newly-created reservations.” Op., PageID.6715. Rather, “[t]he land reservations remained in 

existence until new land reservations were provided for in the Treaty of 1855.” Michigan, 471 F. 

Supp. at 279.  

2. The 1855 Treaty 

Despite the United States’ “tacit permission” to remain on the 1836 Treaty reservations 

beyond the potential five-year term, the Senate amendment’s threat of removal “created 

apprehension and uncertainty in the minds of Indians and non-Indians alike.” Id. at 242. By 
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1853, then-Indian Agent Henry C. Gilbert “wrote to his superior, George Manypenny, 

Commissioner of Indian Affairs, and stated that the Ottawa and Chippewa would never consent 

to removal and it would be difficult to forcibly remove them because they ‘. . . are divided into 

so many independent bands, and are scattered from one extremity of the state to the other.’” Id. 

at 242 (citation omitted) (quoting from Sept. 23, 1853 Gilbert to Manypenny letter, available at 

1853 ARCOIA, Jt. Appx. Ex. 46, PageID.7475, 7478). To address this, Agent Gilbert “advocated 

that certain tracts of land, far removed from the whites, be set aside for the Indians and be subject 

to restraints on alienation which subsequently could be removed whenever it was deemed 

expedient.” Id. (quoting from Mar. 6, 1854 Gilbert to Manypenny letter, available at Jt. Appx. 

Ex. 107, PageID.8284, 8286). Commissioner Manypenny in turn recommended to his superior, 

the Secretary of the Interior, in May 1855: 

as regards the Ottawas and Chippewas in the State of Michigan, that I am of the 
opinion that an officer or officers of this Department should be designated by the 
President to negotiate with the Indians with a view to adjusting all matters now in 
an unsettled condition, and making proper arrangements for their permanent 
residence in that state. . . . Measures should now be taken, in my judgment, to 
secure permanent homes to the Ottawas and Chippewas, either on the reservations 
or on other lands in Michigan belonging to the Government, and at the same time, 
to substitute, as far as practicable, for their claim to lands in common, titles in fee 
to individuals for separate tracts. 
 

Id. at 242-43 (quoting from May. 21, 1855 Manypenny to McClelland letter, available at Jt. 

Appx. Ex. 117, PageID.8375-8376). In the end, “the 1855 treaty was negotiated to address two 

principal issues: first, the provision of permanent homes for the Ottawa and Chippewa in 

Michigan; and second, the settlement and consolidation of monies and services owed to the 

Indians under previous treaties and in particular the Treaty of March 28, 1836.” Id. at 243. 

 The artificial “Ottawa and Chippewa nation of Indians” that the United States created in 

the 1836 Treaty continued “to the extent that there were problems regarding implementation of 
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the Treaty of 1836.” Id. at 247. Thus, the follow-up 1855 Treaty with the Ottawa and Chippewa 

Indians of Michigan, 11 Stat. 621 (July 31, 1855) (“1855 Treaty” or “Treaty of Detroit”), Jt. 

Appx. Ex. 5, PageID.6891, was not just with those bands that were the political predecessors to 

the Plaintiff Tribe. See Stipulation, PageID.2674-2645. Rather, the United States entered into the 

1855 Treaty with all the Ottawa and Chippewa “parties to the treaty of March twenty-eighth, 

eighteen hundred and thirty-six. . . .” 1855 Treaty, Preamble, Jt. Appx. Ex. 5, PageID.6893. As a 

result, it addressed lands for various bands across northwestern Michigan. Id. at Art. 1, paras. 

First-Eighth, PageID.6893-6894. 

Under Article 1 the 1855 Treaty, the United States withdrew these lands from sale: 

Third. For the Beaver Island band,—High Island, and Garden Island in Lake 
Michigan, being fractional townships 88 and 39 north, range 11 west—40 north, range 10 
west, and in part 89 north, range 9 and 10 west. 

Fourth. For the Cross Village, Middle Village, L'Arbrecbroche and Bear Creek 
bands, and or such Bay du Noc and Beaver Island Indians as may prefer to live with 
them, townships 34 to 39, inclusive north, range 5 west—townships 34 to 38, inclusive 
north, range 6 west,—townships 34, 36, and 37, north, range 7 west, and township 34 
north, range 8 west.  

Id., PageID.6893. All parties to this case agree that the bands named in Article 1, paragraphs 

Third and Fourth of the 1855 Treaty (collectively, the “Predecessor Bands”) are political 

predecessors of the Tribe.3 Stipulation, PageID.2674-2675. The Tribe does not claim to succeed 

any other bands. In the 1855 Treaty’s paragraphs first, second, fifth, sixth, seventh, and eighth, 

the United States withdrew lands in other parts of Michigan from sale for the benefit of various 

other bands. 1855 Treaty, Jt. Appx. Ex. 5, PageID.6893-6894; see also Map of Lands Set Aside 

Under the 1855 Treaty, PageID.437. “The land reserves under the 1855 treaty correspond, for the 

                                                             
3 Although the Emmet County Lakeshore Association and Protection of Rights Alliance initially 
speculated that another tribe may claim an interest in the United States’ promises under Article 1, 
paragraphs Third and Fourth, they have now withdrawn that defense. See Am. Aff. Def., 
PageID.9210.  
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most part, with the land reserves provided for under the 1836 treaty.” Michigan, 471 F. Supp. at 

243; see also id. at 277 (Appendix 1) (reproduced below). 
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3. The 1856 Amendments 

 “As late as 1856[,]” non-Indian settlement generally “did not extend more than 30 miles 

north of the Grand River[.]” Red Lake Band, et al., 20 Ind. Cl. Comm. 137, 164, PageID.5202. 

But as Agent Gilbert worked to implement the 1855 Treaty, he learned that non-Indian settlers 

already occupied some of the lands selected in the 1855 Treaty. Gilbert to Manypenny, Nov. 24, 

1855, Jt. Appx. Ex. 11, PageID.7163-7164. Agent Gilbert also identified “a few persons who 

already settled on some of the lands withdrawn & [were] entitled to preemption.” Id. 

PageID.7164. He was also concerned that several Indians would lose lands that they had 

purchased under the Graduation Act before the 1855 Treaty selections. Id. Agent Gilbert 

recommended certain 1855 Treaty amendments to address each of these circumstances. In 

keeping with prevailing federal policy, his proposed amendments worked to keep the bands’ 

selections compact and contiguous but relocate the bands away from white settlement. The 

Senate took up the proposed amendments in January 1856, passing them without change in 

pertinent part. See 1855 Treaty Amendments, Apr. 15, 1856, Jt. Appx. Ex. 5, PageID.6898.  

a. The Pine River Amendment 

When Agent Gilbert reviewed the tract that the Tribe’s Predecessor Bands selected, he 

learned that a fraction of the tract “lying south of the Pine River” in what would become the 

Village of Charlevoix was already “occupied by a colony of white citizens who have already 

bought all on the river & Lake shore & wish to extend their purchases back.” Gilbert to 

Manypenny, Nov. 24, 1855, Jt. Appx. Ex. 11, PageID.7163. An early plat map showed this 

purchase pattern clearly: 

Case 1:15-cv-00850-PLM-PJG   ECF No. 586 filed 03/18/19   PageID.10123   Page 18 of 40



13 

 

 

BOB MILES, BOB MILES’ CHARLEVOIX A CENTURY IN PICTURES 26 (1976). To keep the 

withdrawals away from non-Indian settlement, Agent Gilbert recommended an amendment to 

release the lands lying south of the Pine River in township 34 north range 8 west from the 1855 

Treaty withdrawal for the Tribal Predecessors. Gilbert to Manypenny, Nov. 24, 1855, Jt. Appx. 

Ex. 11, PageID.7163; 1855 Treaty, Art. I, fourth, Jt. Appx. Ex. 5, PageID.6893. The Senate 

agreed. It accepted Agent Gilbert’s recommendation and amended Article I, paragraph Fourth to 

set apart only “that part of township 34 north, range 8 west, lying north of the Pine River.” 1855 

Treaty Amendments, Apr. 15, 1856, Jt. Appx. Ex. 5, Page ID.6898 (emphasis added).  

b. The Settler/Preemption Amendment 

The United States had negotiated the 1855 Treaty against the backdrop of the Preemption 

Act of 1841, which allowed settlers to claim certain public lands as their own ahead of public 
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sale by “inhabit[ing] and improv[ing]” the parcels. Act of September 4, 1841, 5 Stat. 453, 455-

457. But the Act did not allow preemption on lands “included in [a] reservation” established by 

treaty. Id. at § 10.  

To ensure that the 1855 Treaty’s land withdrawals did not interfere with preexisting 

settler and preemption claims, Agent Gilbert proposed to condition the withdrawals in all eight 

paragraphs of Article 1 by adding: 

It is also agreed that any lands within the aforesaid tracts now occupied by actual 
settlers, or by persons entitled to preemption thereon shall be exempt from the 
provisions of this Article; provided, that such preemption claims shall be proved, 
as prescribed by law, before the first day of October next.  

Gilbert to Manypenny, Nov. 24, 1855, Jt. Appx. Ex. 11, PageID.7163. He explained that “I am 

only informed of three cases” throughout all the Article 1 withdrawal areas, but “they will be 

ones of some hardships if the claimants are deprived of their improvements.” Id. at PageID.7164. 

The Senate approved the proposed amendment. 1855 Treaty Amendments, Apr. 15, 1856, Jt. 

Appx. Ex. 5, Page ID.6898-6899.  

c. The Graduation Act Amendment 

The United States had also negotiated the 1855 Treaty against the backdrop of the 1854 

Act to Graduate and Reduce the Price of the Public Lands to actual Settlers and Cultivators (the 

“Graduation Act”). Act of Aug. 4, 1854, 10 Stat. 574. Nationwide, the 1854 Graduation Act 

created a fire sale for public lands that the United States had acquired, but that had not yet been 

purchased or settled. The Act repriced lands that the United States had initially offered for sale at 

$1.25 at lower, graduated rates. The longer a parcel had been on the market, the steeper its 

discount—down to $0.125 per acre. Id. at § 1. But there was a restriction. Graduation Act 

purchasers had to live on and cultivate the parcels they purchased. Id. at § 3. Agent Gilbert was 

concerned that Indians’ Graduation Act purchases predating the 1855 Treaty would be voided if 
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those Indians moved onto the lands withdrawn by the 1855 Treaty and stopped inhabiting and 

cultivating their Graduation Act purchases as the Act required. Gilbert to Manypenny, Nov. 24, 

1855, Jt. Appx. Ex. 11, PageID.7164. 

After the 1855 Treaty negotiation, Agent Gilbert learned of “several such cases in the 

Grand River Dist.” where Indians had “bought lands at 75 cents an acre” under the Act, but “now 

wish to reside on the reservations.” Id. at PageID.7164. He proposed to “protect from loss such 

Indians” with this amendment: 

Any Indian, who may heretofore have purchased land for actual settlement under 
the act of Congress (refer here to Graduation Law) may sell & dispose of the 
same & in such case no actual occupancy or residence by such Indian on land so 
purchased shall be necessary to enable him to secure a title thereto.  

Id. at PageID.7163. The Senate accepted the amendment without substantial change. 1855 Treaty 

Amendments, Apr. 15, 1856, Jt. Appx. Ex. 5, Page ID.6899.  

II. Procedural background 

When it initiated this suit, the Tribe alleged that the 1855 Treaty withdrew these tracts 

from sale and set them apart as its reservation: 

Third. For the Beaver Island Band—High Island, and Garden Island, in Lake Michigan, 
being fractional townships 38 and 39 north, range 11 west—40 north, range 10 west, and 
in part 39 north, range 9 and 10 west. 

Fourth. For the Cross Village, Middle Village, L’Arbrechroche and Bear Creek bands, 
and such Bay du Noc and Beaver Island Indians as may prefer to live with them, 
townships 34 to 39, inclusive, north, range 5 west—townships 34 to 38, inclusive, north 
range 6 west—townships 34, 36, and 37 north, range 7 west, and all that part of township 
34 north, range 8 west, lying north of Pine River. 

Compl., PageID.7. Each Defendant denied that the 1855 Treaty set aside the named townships as 

a permanent reservation for the Tribe or stated that it lacked information to admit or deny the 

Tribe’s claim. State Answer, PageID.39-40 (¶¶ 31 & 32); Cities and Ctys Am. Answer, 

PageID.2753-54; Emmet Cty. Twps Am. Answer, PageID.2783-2784; City of Charlevoix and 
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Charlevoix Twp. Answer, PageID.486-487; Ass’ns Answer, PageID.659-660. Some lodged the 

alternative argument that if the 1855 Treaty created the Reservation, then Congress later 

diminished it. State Answer, PageID.66; Cities and Ctys’ Am. Answer, PageID.2770. And some 

interposed affirmative defenses that they termed “diminishment” defenses, but that have no basis 

in fact or law. State Answer, PageID.66-67; Cities and Ctys Am. Answer, PageID.2770; Ass’ns 

Answer, PageID.678. This motion addresses this last category of affirmative defenses. 

A. The Exemption-Diminishment Defense 

1. Pleading raising the Exemption-Diminishment Defense 

After responding to each of the allegations in the Tribe’s Complaint, the Associations 

continued their Answer with a section they titled “AFFIRMATIVE DEFENSES[.]” 

PageID.677 (emphasis in original). That section included this affirmative defense: 

4. Diminishment. Even if Plaintiff at one time had a reservation under the 1855 
Treaty, such reservation consisted only of lands that were not exempted under the terms 
of the 1856 amendments to the 1855 Treaty, and ceased to exist long ago, through the 
operation of law. Plaintiff’s reservation does not include lands patented to or 
subsequently sold to non-members. 

PageID.678 (underline in original, italics added). In this motion, the Tribe refers to the italicized 

portion of this defense as the “Exemption-Diminishment Defense.” No other Defendant asserted 

a similar defense. See State Answer, PageID.66-67; Cities and Ctys Answer, PageID.2770-2771; 

City of Charlevoix and Charlevoix Twp. Answer, PageID.501; Emmet Cty. Twps Answer, 

PageID.2797-2798. 

2. Discovery concerning the Exemption-Diminishment Defense 

Because the Associations targeted their defense, by its terms, to specific “lands” within 

the Reservation, the Tribe asked both the Emmet County Lakeshore Association (“ECLA”) and 

the Protection of Rights Alliance (“PORA”) a series of questions to determine which lands the 
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Associations believed this defense applies to and why. The Tribe has compiled the relevant 

discovery requests and responses at Ex. A.  

No matter how the Tribe asked the question—and no matter how many times the Tribe 

pressed for more detailed discovery responses—both Associations answered that they relied on 

the text of the 1856 amendments to identify the categories of exempted land, but: 

• “Identification of specific tracts of such land requires further expert investigation.” Ex. B, 
ECLA Resp. to Interrog. No. 8, Jul. 15, 2016; Ex. C, PORA Resp. to Req. for Admis. No. 
148, June 21, 2017. 

• They have not determined whether anyone satisfied the terms of the settler/preemption 
amendment. Ex. D, ECLA Resp. to Req. for Admis. No. 1, Jul. 15, 2016; Ex. E, PORA 
Resp. to Req. for Admis. No. 1, Jul. 15, 2016; Ex. F, PORA Am. Resp. to Req. for 
Admis. No. 1, Sept. 12, 2016. 

• They “do[] not yet possess any facts bearing upon” whether any person ever satisfied the 
terms of the settler/preemption amendment. Ex. B, ECLA Resp. to Interrog. No. 2, Jul. 
15, 2016; Ex. G, PORA Resp. to Interrog. No. 2, Jul. 15, 2016.  

The Tribe asked both Associations to “Produce a copy of every Document that You believe 

supports Your contention that tracts of land within the Reservation were exempt from Article I of 

the 1855 Treaty.” Ex. H, ECLA Resp. to Req. for Produc. No. 4, Jul. 15, 2016; Ex. I, PORA 

Resp. to Req. for Produc. No. 4, Jul. 15, 2016. Both Associations responded by directing the 

Tribe to an omnibus list of every document that either Association identified or referenced in 

response to any interrogatory. Ex. H, ECLA Resp. to Req. for Produc. No. 4, Jul. 15, 2016; Ex. I, 

PORA Resp. to Req. for Produc. No. 4, Jul. 15, 2016. At the time that they answered, that list 

included, in its entirety: 

A. 1994 Act of Congress acknowledging Plaintiff as a Tribe. (ECLA000688-000690) 

B. Federal decisional documents declining to acknowledge the Burt Lake Band of 
Ottawa and Chippewa Indians as a tribe for federal purposes. (ECLA000022-000687) 

C. 1836 Treaty, including amendment (ECLA000001-000007) 

D. 1855 Treaty, including 1856 Amendment. (ECLA000008-000016) 
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E. Congressional Acts pertaining to the 1855 Treaty and/or providing for the sale of 
lands within the claimed Reservation. (ECLA000688-000690) 

Ex. I, PORA Resp. to Req. for Produc. No. 4, Jul. 15, 2016. Neither Association specified which 

of these documents they “believe supports” their Exemption-Diminishment Defense as the Tribe 

requested. See Ex. H, ECLA Resp. to Req. for Produc. No. 4, Jul. 15, 2016; Ex. I, PORA Resp. 

to Req. for Produc. No. 4, Jul. 15, 2016. And when asked to “[i]dentify every parcel” that they 

contend that their Exemption-Diminishment Defense applied to, and to “[d]escribe in detail all 

the facts” supporting that contention, the Associations again put off an answer, stating that “[t]o 

the extent that” the Associations develop[] relevant and responsive information,” they “will 

present such information either at that time or through expert reports . . . .” ECLA Am. Resp. to 

Interrog. No. 13, Feb. 28, 2017, PageID.1717-1718; ECLA Am. Resp. to Interrog. No. 14, Feb. 

28, 2017, PageID.1718; Ex. C, PORA Resp. to Req. for Admis. No. 152-153, June 21, 2017. 

When the Tribe moved to compel complete answers to the interrogatories, Magistrate 

Judge Green denied the motion on procedural grounds but reminded the parties that the “ECLA 

is under a continuing duty to supplement its discovery responses” as it obtained additional 

information. Hr’g Tr., May 10, 2017, PageID.2651. In the nearly two years since the Tribe began 

seeking substantiation the Associations’ Exemption-Diminishment Defense, neither Association 

has supplemented these answers with any evidence or information stating what parcels they 

contend were “exempted under the terms of the 1856 amendments,” nor the basis for that claim. 

Neither did their historical witness, Dr. Michael Lawson, address this issue.  
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B. The Title-Diminishment Defenses 

1. Pleadings raising the Title-Diminishment Defenses 

Each of the Defendants in this case except the Emmet County Townships4 asks this Court 

to hold that sales of individual parcels within the Reservation diminished the Reservation’s 

jurisdictional boundaries: 

• State’s Affirmative Defense No. 6: “The alleged Reservation may not have been created 
with the boundaries that Plaintiff claims, or it may have been revoked, diminished, or 
disestablished by Congress or through a combination of other events with the same or 
similar legal consequences including, but not limited to: . . . c. the failure of Plaintiff’s 
predecessors to select available lands within the townships identified in the 1855 Treaty; 
or d. the subsequent disposition of lands selected by Plaintiff’s predecessors to non-
Indian owners.5” Answer, PageID.66-67 (emphasis added). 

• Cities and Counties’ Affirmative Defense No. 4: “Plaintiff improperly interprets the 
Treaties of 1836 and 1855 with regard to the existence of or boundaries of a reservation 
and the reservation may not have been created with the boundaries that Plaintiff claims or 
may have been revoked or diminished by Congress by certain events including the 
allotment of lands, the disposition of public lands to non-Indians, the failure of Plaintiff’s 

                                                             
4 The Townships of Bear Creek, Bliss, Center, Cross Village, Friendship, Little Traverse, 
Pleasantview, Readmond, Resort, and West Traverse (collectively, the “Emmet County 
Townships”) initially filed an answer that “incorporate[d] by reference all other defenses pled by 
all other Defendants[.]” PageID.599. But in May of 2017, the Emmet County Townships 
stipulated to withdraw that incorporation defense to resolve a discovery dispute. PageID.2543-
2544. Later, in October of 2017, the Emmet County Townships agreed to “amend paragraph 7 of 
their answer to comport with this stipulation” concerning tribal successorship and Article 5 of the 
1855 Treaty. PageID.2675. In that October 2017 Amended Answer, though, the Emmet County 
Townships reasserted the incorporation defense withdrawn in May 2017. PageID.2798. Because 
the Emmet County Townships did not seek or receive the Tribe’s consent or the Court’s leave to 
reintroduce this defense, the October 2017 proposed amendment to reassert the incorporation 
defense is ineffective, see Fed. R. Civ. P. 15(a)(2), and the Emmet County Township Defendants 
may not cross-assert the defense of any co-party.  
 
5 The excerpted portions of the State’s Affirmative Defense No. 6 concern: “a. acts providing for 
the allotment of lands within the alleged Reservation, whether generally applicable in the United 
States or specifically applicable in Michigan; [and] b. acts providing for the disposition of public 
lands to non-Indians within the alleged Reservation[.]” Significant record evidence disproves 
these defenses, but they are not the subject of this motion because they are not, on their face, 
legally insufficient. Rather, this Court must evaluate them at trial under the “well settled” three-
part test for statutory diminishment. Parker, 136 S. Ct. at 1078. 
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predecessors to comply with the provisions of the 1855 Treaty or other subsequent 
disposition of lands by legal conveyance.” Answer, PageID.2770 (emphasis added). 

• Associations’ Affirmative Defense No. 4: “Diminishment. Even if Plaintiff at one time 
had a reservation under the 1855 Treaty, such reservation consisted only of lands that 
were not exempted under the terms of the 1856 amendments to the 1855 treaty, and 
ceased to exist long ago, through the operation of law. Plaintiff’s reservation does not 
include lands patented to or subsequently sold to non-members.” Answer, PageID.678 
(emphasis added). 

The Tribe collectively refers to this italicized text of these three affirmative defenses as the Title-

Diminishment Defenses. The City of Charlevoix and Charlevoix Township (together, the 

Charlevoix Defendants) adopt the State and Cities and Counties’ defenses as their own. Answer, 

PageID.501. 

2. Discovery concerning land history and the Title-Diminishment Defenses 

The Tribe’s experts included discussion of eventual land disposition within the 

Reservation in their reports because that history of swindle and dispossession is relevant to 

statutory-diminishment factors. In those analyses, the Tribe’s experts agree: 

• “The selection process had not taken the five years envisioned by the treaty; it had yet to 
be completed seventeen years after the treaty signing.” Ex. J, Bruce White, Ph.D., The 
Origins and Continuing Status of the Little Traverse Reservation in Michigan, at 101 
(Produced Aug.15, 2017). 

• “Treaty negotiators did not anticipate the two decades of failed federal administration of 
1855 reservation lands. Six Michigan Indian agents were unable to meet the treaty-
stipulated time table for land selection by individual Ottawas. The process of selecting 
and issuing individual holdings began four times, only to have the selections made by 
would-be landholders cancelled when a new agent took office. Each false start created 
confusion among Ottawas on the ground, as well as in federal land records, and 
facilitated fraud perpetrated by unscrupulous politicians, federal land agents, lumbermen, 
and settlers.” Ex. K, James M. McClurken, Ph. D., Little Traverse Bay Band of Odawa 
Indians: Their Treaties and Their Reservations, at 93 (Produced Aug. 15, 2017). 

Defense historians proffered similar conclusions: 

• “The United States implemented the terms of Article 1 regarding withdrawing unsold 
land from the market, allowing Indians to make selections of land, and restoring the 
unselected land to the market. It took about ten years longer than the treaty had provided 
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to accomplish all this, due to delays and errors by government agents.” Ex. L, Emily 
Greenwald, Ph.D., A History of the 1855 Ottawa and Chippewa Treaty and 
Administration of the Article 1 Land Areas, at 36 (Produced Aug. 15, 2017). 

• “The land selection process did not go smoothly or quickly. Even where Indians had 
made selections, the government did not always issue certificates in a timely fashion, 
which caused confusion and anxiety.” Ex. L, Greenwald, at 40 Report, (Produced Aug. 
15, 2017). 

• “[T]he OIA [Office of Indian Affairs] was not able to provide for the timely distribution 
of land certificates and patents or to adequately protect the lands selected from trespass, 
fraud, and corruption.” Ex. M, Michael L. Lawson, Ph.D., An Historical Explanation of 
the Temporary Withdrawal of Lands from Market for the Selection by Individual Indians 
in Emmet and Charlevoix Counties in Michigan, at 177 (Revised Produced Sept. 13, 
2017). 

• “The final list of selections according to the Ottawa and Chippewa Treaty of 1855, due in 
1856, was not received in Washington until early 1866. That patents had not yet been 
issued was due, in no small part, to the delay in creating a selections list. Further delays 
were caused by outright fraud when local non-Indians were fronting monies to Indians 
eligible for additional cash entries under the treaty, and then quickly laundering those 
lands to themselves. It was an ugly situation, and seemed to be getting worse each 
passing year.” Ex. N, Anthony G. Gulig, Ph.D., An Historical Analysis of the Ottawa and 
Chippewa Treaty of 1851 with Special Reference to the Indian Views, Understandings, 
and Outcomes Relative to the Status of Lands Set Aside for Those Indians Signatory to 
the Treaty, at 101-102 (Produced Aug. 15, 2017). 

At the ECLA’s request, the Tribe produced its database of the title histories of parcels within the 

Reservation. Ex. O, Resp. to Req. for Produc. No. 1, Mar. 30, 2017. But no Defendant asked 

follow-up discovery concerning the history or disposition of any parcel. 

Argument 

In this first phase of this case, the Court must address “whether a treaty created a 

reservation and whether any reservation was subsequently diminished.” Op. and Order, 

PageID.1362. Certainly, the parties genuinely dispute the material facts concerning the first 

question: whether the 1855 Treaty created the Reservation. This motion, though, concerns errant 

threads of the “second question” which “assuming a reservation was created, asks whether 

Congress subsequently diminished the reservation.” Id. Analysis of that question requires that 
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this Court apply a “well settled” three-part test to an evidentiary record more than 150 years 

long. Parker, 136 S. Ct. at 1078. But the Defendants want more.  

The Associations ask this Court to pass judgment on facts that they do not offer. And the 

State, Cities & Counties, Charlevoix Defendants, and Associations each ask this Court to reach a 

novel conclusion that relies on private land sales to abrogate a federal treaty promise—contrary 

to over a century of Supreme Court case law. The Tribe asks this Court to enter partial summary 

judgment against the Exemption-Diminishment Defense and the Title-Diminishment Defenses so 

that the parties can focus their trial efforts and this Court’s resources on the genuine, material, 

and substantial disputes at issue in Phase One of this case: “whether a treaty created a 

reservation” (or, put differently, “whether a particular tract of land has been set aside for a tribe’s 

use”); and “assuming a reservation was created, . . . whether Congress subsequently diminished 

the reservation.” Op. and Order, PageID.1362 (emphasis added) (citing cases).  

I. Rule 56 motions for partial summary judgment appropriately dispose of legally 
insufficient defenses. 

Under the Federal Rules of Civil Procedure, parties may seek summary judgment of any 

“claim or defense—or . . . part of each claim or defense[.]” Fed. R. Civ. P. 56(a). Summary 

judgment is appropriate where “there is no genuine dispute as to any material fact” concerning a 

claim or defense. Fed. R. Civ. P. 56(a). Courts properly grant summary judgment if the evidence 

“is so one-sided that one party must prevail as a matter of law.” Moses, 561 F.3d at 578 (quoting 

Liberty Lobby, Inc., 477 U.S. at 251–52). In considering this question, courts “must consider all 

pleadings, depositions, affidavits, and admissions on file, and draw all justifiable inferences in 

favor of the party opposing the motion.” Jones v. Sage, No. 1:15-cv-360, 2016 WL 5349069, at 

*1 (W.D. Mich. Sept. 26, 2016), available at PageID.9986. 
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“When the party without the burden of proof seeks summary judgment, that party bears 

the initial burden of pointing out to the district court an absence of evidence to support the 

nonmoving party’s case, but need not support its motion with affidavits or other materials 

‘negating’ the opponent’s claim.” Id. (citing Morris v. Oldham Cnty. Fiscal Ct., 201 F.3d 784, 

787 (6th Cir. 2000)). “A party moving for summary judgement may satisfy its burden . . . simply 

‘by pointing out to the court that the respondent, having had sufficient opportunity for discovery, 

has no evidence to support an essential element of his or her case.’” Minedeo v. ICI Paints, 398 

F. 3d 751, 761 (6th Cir. 2005) (quoting Street v. J.C. Bradford & Co., 886 F.2d 1472, 1479 (6th 

Cir. 1989)).  

When a movant shows that “there is an absence of evidence to support the nonmoving 

party’s case,” the burden shifts to the nonmovant to identify evidence raising a triable issue of 

fact. Jones, 2016 WL 5349069, at *1 (quoting Celotex Corp. v. Catrett, 477 U.S. 317, 323 

(1986)). To sustain this burden, the nonmovant may not simply rest on the allegations of his 

pleadings. See Fed. R. Civ. P. 56(c)(1). Rather, the motion for summary judgment forces the 

nonmoving party to “demonstrate with ‘concrete evidence’ that there is a genuine issue of 

material fact for trial.” Straub v. Kilgore, 100 Fed. App’x 379, 382 (6th Cir. 2004) (quoting 

Liberty Lobby, Inc., 477 U.S. at 256). “A mere scintilla of evidence is insufficient; there must be 

evidence on which the jury could reasonably find for the non-movant.” Williams v. Mehra, 186 

F.3d 685, 689 (6th Cir. 1999) (quotation and alteration omitted).  

Summary judgment is also appropriate where “the movant is entitled to judgment as a 

matter of law.” Fed. R. Civ. P. 56(a). Thus, even where facts are disputed, if the fact only 

supports “an insufficient defense, or even if proved it is not a material fact, then summary 

judgment may be granted.” Office & Prof’l Emp. Int’l Union, Local No. 9, AFL-CIO v. Allied 

Case 1:15-cv-00850-PLM-PJG   ECF No. 586 filed 03/18/19   PageID.10134   Page 29 of 40



24 

Indus. Workers Int’l Union, 397 F. Supp. 688, 691 (E.D. Wis. 1975), aff'd, 535 F.2d 1257 (7th 

Cir. 1976) (unpublished table decision); see, e.g., U.S. ex rel. Roby v. Boeing Co., 73 F. Supp. 2d 

897, 909-10, 912 (S.D. Ohio 1999) (granting summary judgment against an affirmative defense 

that “as a matter of law” was no defense to the claim), aff’d, 302 F.3d 637 (6th Cir. 2002); Oscar 

W. Larson Co. v. United Capitol Ins. Co., 845 F. Supp. 445, 449 (W.D. Mich. 1993) (granting 

partial summary judgment “to the extent that it asks this Court to declare the defense legally 

insufficient”), aff’d, 64 F.3d 1010 (6th Cir. 1995); Whirlpool Props., Inc. v. LG Elecs. U.S.A., 

Inc., No. 1:03-CV-414, 2005 WL 3088339, at *28-29 (W.D. Mich. Nov. 17, 2005) (granting 

partial summary judgment against a defense that “the courts have not recognized”), available at 

PageID.755.  

II. The Court should grant partial summary judgment against the Associations’ 
Exemption-Diminishment Defense. 

Even before they joined this case, the Associations insisted that if the 1855 Treaty created 

a Reservation, then certain categories of land were not part of that Reservation. Proposed 

Answer, PageID.268. But when the dust cleared on over a year-and-a-half of discovery, the 

Associations did not identify even a single parcel that they believe fits within any of these 

categories. Because they offer “no evidence to support an essential element of [their] case[,]” 

summary judgment against the Associations’ Exemption-Diminishment Defense is proper. 

Minedeo, 398 F. 3d at 761. 

A. The Associations did not produce any evidence to support their Exemption-
Diminishment Defense.  

Where, as here, a defendant alleges parcel-level boundary diminishment, “a title search 

may be necessary to determine which lands” are Indian country. Ute Indian Tribe of the Uintah 

and Ouray Reservation v. Utah, 114 F.3d 1513, 1530 (10th Cir. 1997); see also Status Report, 

Ute Indian Tribe of the Uintah and Ouray Reservation v. Utah, No. 2:75-cv-00408 (D. Utah 
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March 4, 2016), available at PageID.1755 (“Defendants’ counsel provided Plaintiff’s counsel 

with maps identifying “Indian Country” and “non-Indian Country” parcels); Yankton Sioux 

Tribe v. Gaffey, 188 F.3d 637, 1030 (8th Cir. 1999) (remanding to develop parcel-level record to 

review diminishment defense). But if a defendant does not do the legwork to prove 

diminishment, the defense does not stand. Solem v. Bartlett, 465 U.S. 463, 464 (1984) (party 

alleging diminishment did not “carry the burden” of defense). Thus, an essential element of the 

Associations’ Exemption-Diminishment Defense is identification of which parcel or parcels they 

contend were exempted or diminished. But despite their pledge to supplement their non-answer 

to the Tribe’s interrogatories and despite the Magistrate Judge’s reminder that they must do so, 

today the Associations are no closer to explaining what parcels they believe were “exempted 

under the terms of the 1856 amendments” or why than when they first pled the defense. 

1. The Pine River Amendment 

In their responses to the Tribe’s discovery questions, the Associations claim that “the 

amendments to the 1855 Treaty describe a portion of ‘township 34 north, range 8 west’ . . . [is] 

excluded from the lands Plaintiff has described as a Reservation.” ECLA Am. Resp. to Interrog. 

No. 13, Feb. 28, 2017, PageID.1717-1718; Ex. C, PORA Resp. to Req. for Admis. No. 152, June 

21, 2017. But they do not say what portion the Associations contend is excluded. The 1856 

Amendment changed the withdrawal of “township 34 north, range west” to “all that part of 

township 34, north range, 8 west, lying north of Pine River,” effectively exempting from the 

initial withdrawal all land within the township lying south of Pine River. 1855 Treaty, Art. 1 

Amend., Jt. Appx. Ex. 5, PageID.6898 (emphasis added). But the Tribe has not alleged that any 

part of that township that is south of Pine River is part of its Reservation—a point the Tribe 

emphasized when it asked the Associations to provide detail concerning their contentions. 
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Intermill to Gordon, Feb. 20, 2017, at 3 n.2, PageID.1722. The Associations have not identified 

any part of township 84, north range, 8 west, lying north of Pine River that they believe is 

excluded from the Reservation, let alone produced any evidence supporting that contention.  

2. The Settler/Preemption Amendment 

The Associations’ discovery responses repeatedly claim that “the amendments to the 

1855 Treaty describe . . . lands occupied by actual settlers, lands occupied by persons entitled to 

preemption . . . which are excluded from the lands Plaintiff has described as a Reservation.” 

ECLA Resp. to Interrog. No. 13, Feb. 17, 2017, PageID.1710-1711; ECLA Am. Resp. to 

Interrog. No. 13, Feb. 28, 2017, PageID. 1717-1718; Ex. C, PORA Resp. to Req. for Admis. No. 

152, June 21, 2017; see also Ex. B, ECLA Resp. to Interrog. No. 8, Jul. 15, 2016; Ex. C, PORA 

Resp. to Req. for Admis. No. 148, June 21, 2017. But again, the Associations did not identify 

any lands they believe fit this 1856 category or why. Neither did the Associations’ historian, Dr. 

Lawson.  

To be sure, Dr. Lawson’s report discusses certain non-Indian settlement within lands that 

the United States withdrew from sale, but he limited that analysis to the Grand Traverse 

region—about 40 miles down the coast from the land the United States withdrew from sale for 

the Tribe’s Predecessor Bands. Ex. M, Lawson, at 170-1716; see also PageID.437 (Map of Lands 

Set Aside Under the 1855 Treaty With the Ottawa and Chippewa). Dr. Lawson’s report discusses 

preemption by “bona-fide settlers,” but that analysis is limited to claims under 1870s-era 

legislation, not claims that preexisted the 1856 Amendments, as the Amendments require. Ex. M, 

Lawson, at 5, 166-68, 198, 202-03, 215. 

                                                             
6 The excerpted pages of Exs. M and P include each of Dr. Lawson’s references to Preemption 
and Graduation Act settlement that the Tribe was able to identify.  
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The closest Dr. Lawson comes to support for the Associations’ Exemption-Diminishment 

Defense is his conclusory statement that: 

Article 1 of the 1855 treaty evinced an understanding that the tracts withdrawn from sale 
would be “checkerboarded” with a mixture of lands selected or purchased by individual 
members of the Bands with those acquired by non-Indian parties. This mix of residents 
was evident before the treaty and it would increase ten years after it became effective, 
when the withdrawn tracts would again be opened for public entry.  

 
Ex. M, Lawson, at 296-297. Dr. Lawson’s rebuttal report, too, states that “the tracts withdrawn 

from public sale by the Detroit treaty already included non-Indian lands and settlements[.]” Ex. 

P, Michael L. Lawson, Ph.D., Rebuttal Report to the Little Traverse Bay Band of Odawa 

Indians’ Expert Reports of Dr. James M. McClurken and Dr. Bruce White, at 169 (Produced 

Nov. 14, 2017). But neither report offers evidence to support these conclusory statements, and 

neither clarifies whether Dr. Lawson’s broad reference to the whole of Article 1 and all the tracts 

it set aside also applies specifically to the Little Traverse Reservation.  

3. Graduation Act 

Finally, the Associations’ discovery responses claimed that “the amendments to the 1855 

Treaty describe . . . lands purchased by Indians pursuant to the Graduation Act . . . which are 

excluded from the lands Plaintiff has described as a Reservation.” ECLA Resp. to Interrog. No. 

13, Feb. 17, 2017, PageID.1710-1711; ECLA Am. Resp. to Interrog. No. 13, Feb. 28, 2017, 

PageID. 1717-1718; Ex. C, PORA Resp. to Req. for Admis. No. 152, June 21, 2017. Reviewing 

the actual text of the 1855 Treaty and its Amendments, the paragraph after the one addressed to 

exemptions adds that “Any Indian, who may have heretofore purchased land for actual 

settlement under the act of Congress, known as the Graduation Act, may sell and dispose of the 

same; and in such case, no actual occupancy or residence by such Indians on land so purchased 

shall be necessary to enable him to secure title thereto.” 1855 Treaty, Art. 1 Amend., Jt. Appx. 
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Ex. 5, PageID.6898-6899. The Associations offer no evidence or explanation why they contend 

that a paragraph that never mentions the word “exempt” or “exclude” nevertheless works that 

result. But they also do not ever identify which lands they believe fit this category or why. And 

again, neither does Dr. Lawson. In his report, Dr. Lawson mentions the Graduation Act in 

passing, describing it as a mechanism to purchase lands. Ex. M, Lawson, at 169. But, as with 

settler preemption claims, he offers no evidence of any specific instance of an Indian’s 

Graduation Act purchases within the boundaries of the Tribe’s Reservation. See id. 

B. The Court should grant summary judgment against the Associations’ 
Exemption-Diminishment Defense because there is no genuine dispute 
concerning the facts of this defense. 

Having failed to offer even a whisper of which parcel—if any—that they believe fits 

within their Exemption-Diminishment Defense, there can be no dispute concerning the material 

facts of this defense. Fed R. Civ. P. 56(a); see also Solem, 465 U.S. at 464. The Tribe 

respectfully requests entry of summary judgment against the Associations’ Exemption 

Diminishment Defense because the Associations have not produced evidence supporting their 

contention that land parcels within the Reservation withdrawn for the Tribe fit within the 

Exemption-Diminishment Defense. Rather, the record “is so one-sided that [the Tribe] must 

prevail as a matter of law.” See Moses, 561 F.3d at 578. 

III. The Court should grant partial summary judgment against the Title-Diminishment 
Defenses because they are legally insufficient. 

Despite the Supreme Court’s unbroken insistence that only Congress has the power to 

abrogate the United States’ treaty promises—including promises concerning Indian 

reservations—nearly every Defendant except the Emmet County Townships assert the novel 

theory that mere sale or allotment of land can diminish reservation boundaries. No law supports 

this result.  
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A. Only Congress can diminish a reservation. 

The Supreme Court has time and again reaffirmed its “well-settled” test to determine 

reservation-boundary diminishment. Parker, 136 S. Ct. at 1078. In this analysis, “[t]he first and 

governing principle is that only Congress can divest a reservation of its land and diminish its 

boundaries.” Solem, 465 U.S. at 470 (citing United States v. Celestine, 215 U.S. 278, 285 

(1909)). In the past 100 years of diminishment and disestablishment cases, the Supreme Court 

has not once broken this rule. Rather, it has explained that “Congress possesses plenary power 

over Indian affairs, including the power to modify or eliminate tribal rights. Accordingly, only 

Congress can alter the terms of an Indian treaty by diminishing a reservation, and its intent to do 

so must be clear and plain[.]” South Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 343 (1998) 

(quotation and citation omitted) (emphasis added). Most recently, in 2016 a unanimous Supreme 

Court twice emphasized that “only Congress” can diminish a reservation. Parker, 136 S. Ct. at 

1078-79, 1082.  

B. Private land disposition cannot diminish a reservation. 

A natural analog of the Supreme Court’s recognition that only Congress can diminish a 

reservation or other treaty promise is that once a reservation is established, “all tracts included 

within it remain a part of the reservation until separated therefrom by Congress.’” DeCoteau v. 

Dist. Cty. Court for Tenth Judicial Dist., 420 U.S. 425, 444 (1975) (quoting Celestine, 215 U.S. 

at 285 (1909)) (emphasis added). “To engage in a twentieth century search of all land titled to 

determine which tracts have been continuously owned by Indians, or have been subsequently 

reacquired by Indians, is to lose sight of the distinction between jurisdiction and title.” 

Keweenaw Bay Indian Cmty.,784 F. Supp. at 428.  

Since before the turn of the twentieth century, the Supreme Court has made clear that 

tribal authority and reservation status are “independent[] of any question of title[.]” United States 
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v. Thomas, 151 U.S. 577, 585 (1894). And an early court that heard appeals from cases arising in 

the Indian Territory stated, “the jurisdiction to govern the inhabitants of a country is not 

conditioned or limited by the title to the land which they occupy in it.” Buster v. Wright, 135 F. 

947, 951 (8th Cir. 1905). In 1905, that court held that  

[t]he theory that the consent of a government . . . to the conveyance of the title to 
lots or lands within it to private individuals exempts the . . . occupants of such lots 
from the exercise of all its governmental powers, while it leaves the inhabitants of 
other portions of its country subject to them, is too unique and anomalous to 
invoke asset. 

Id. A century of jurisprudence has proven that the argument is no longer unique, but it remains 

unwinnable. The Supreme Court has consistently refused to condition jurisdiction on title, 

regardless of how or why land was alienated. See e.g., Parker, 136 S. Ct. at 1082 (fee sale); 

Solem, 465 U.S. at 481 (fee sale); Mattz v. Arnett, 412 U.S. 481, 497 (1973) (allotment); 

Seymour v. Superintendent of Wash. State Penitentiary, 368 U.S. 351, 356 (1962) (fee sale); 

Celestine, 215 U.S. at 287 (allotment); see also Buster, 135 F. at 954 (fee sale and townsite 

establishment); Maxey v. Wright, 54 S.W. 807, 810 (Ct. App. Ind. Terr. 1900) (land held in 

severalty).  

C. The Court should grant summary judgment against the Title-Diminishment 
Defenses because they fail as a matter of law. 

In this case, the Tribe has early and often addressed the distinction between title and 

jurisdiction, pointing squarely to the law that separates a parcel’s title from reservation status. 

Tribe’s Combined Reply, PageID.1300; Tribe’s Br., PageID.3970-3971; Tribe’s Resp., 

PageID.5956-5958; see also Op., PageID.6728 (“While the ICC wrote of its understanding of the 

purpose and effect of the two pertinent treaties, the effect of the 1855 Treaty as to jurisdiction—

as opposed to title—was not litigated.”); id. at PageID.6734 (“‘[A]djudicating reservation 

boundaries is conceptually quite distinct from adjudicating title to the same lands.’ . . . In fact, 
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the two inquiries are so distinct that they do not ‘necessarily have anything in common with the 

other’ because ‘title and reservation status [were] not congruent concepts’ in Indian law.”) 

(second alteration in original) (quoting Navajo Tribe of Indians v. New Mexico, 809 F.2d 1455, 

1475 (10th Cir. 1987)). But a block of Defendants still urge this court to use title questions to 

reach reservation-boundary answers.  

The State urges that “the failure of Plaintiff’s predecessors to select available lands 

within the townships identified in the 1855 Treaty; or . . . the subsequent disposition of lands 

selected by Plaintiff’s predecessors to non-Indian owners” have “the same or similar legal 

consequences” as statutory diminishment. Answer, PageID.66-67 (emphasis added). The Cities 

and Counties argue that Congress diminished the Tribe’s Reservation “by certain events 

including the allotment of lands, the disposition of public lands to non-Indians, the failure of 

Plaintiff’s predecessors to comply with the provisions of the 1855 Treaty or other subsequent 

disposition of lands by legal conveyance.” Am. Answer, PageID.2770 (emphasis added). And the 

Associations cut to the quick: “Plaintiff’s reservation does not include lands patented to or 

subsequently sold to non-members.” Answer, PageID.678 (emphasis added). Each of these Title-

Diminishment Defenses is deficient as a matter of law. Litigating the title histories and the 

circumstances of the transfer of each parcel within the boundaries of the Tribe’s Reservation 

would be a time-and resource-intensive endeavor. But it would also be entirely unnecessary.  

For more than a century, the law has been that once a reservation is established, “all tracts 

included within it remain a part of the reservation until separated therefrom by Congress.” 

Celestine, 215 U.S. at 285. Private selection and disposition of land—whether through sale or 

allotment—simply does not have “the same or similar legal consequences” as an act of Congress. 

Compare State’s Answer, PageID.66-67 with Parker, 136 S. Ct. at 1078 (“If Congress . . . did 

Case 1:15-cv-00850-PLM-PJG   ECF No. 586 filed 03/18/19   PageID.10142   Page 37 of 40



32 

not diminish the reservation and instead only enabled nonmembers to purchase land within the 

reservation, then federal, state, and tribal authorities share jurisdiction over these ‘opened’ but 

undiminished reservation lands.”) and Mattz, 412 U.S. at 497 (“allotment . . . is completely 

consistent with continued reservation status.”). When Congress explicitly indicates 

diminishment, it does so with legislation, not “by certain events” undertaken by private actors. 

Compare Cities and Ctys’ Am. Answer, PageID.2770 with Parker, 136 S. Ct. at 1079 (“to assess 

whether an Act of Congress diminished a reservation, we start with the statutory text . . . .”). And 

it is no defense that parcels within the Tribe’s Reservation were “patented to or subsequently 

sold to non-members.” Compare Ass’ns’ Answer, PageID.678 with Buster, 135 F. at 954. 

Rather, “[o]nce a block of land is set aside for an Indian Reservation,” no matter what happens to 

the title of individual plots within the area, “the entire block retains its reservation status until 

Congress explicitly indicates otherwise.” Solem, 465 U.S. at 470 (emphasis added).  

The Supreme Court’s unwavering insistence that only Congress can diminish a 

reservation and that it must do so clearly and expressly recognizes the Constitution’s textual 

commitment of Indian affairs to Congress and the sanctity of treatymaking. See Ex parte Crow 

Dog, 109 U.S. 556, 561-62, 572 (1883). The parties may disagree on the precise details of the 

swindle, timber trespass, and land frauds that plagued the Reservation, on who “failed” to select 

allotments for Tribal predecessors, and on how tribal predecessors were dispossessed of their 

land. But it was not Congress who settled, stole, and sold parcels of land out from under the 

Predecessor Bands even as federal officials struggled to belatedly administer the 1855 Treaty’s 

negotiated land-selection process. A defense that relies on proof of these private thefts to 

invalidate the United States’ treaty promise defies justice and the U.S. Constitution. To spare the 

parties and the Court a fact-intensive investigation into a legally insufficient defense, this Court 
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should grant summary judgment dismissing the legally insufficient Title-Diminishment 

Defenses. See Oscar W. Larson Co., 845 F. Supp. at 449; Office & Prof'l Emp. Int'l Union, 397 

F. Supp. at 691. 

Conclusion 

 Trial of this case will cover over 150 years of evidence. This Court will hear the 

testimony of perhaps dozens of witnesses. It will review primary-source documents written in 

longhand with quill and ink, hand-drawn maps, and oral histories. And it will learn how the Tip 

of the Mitt has been governed since even before that mitt was named Michigan. But the Phase 

One decision of whether the 1855 Treaty created the Reservation and whether Congress 

diminished that Reservation need not be complicated by irrelevant evidence and unproven 

defenses. The Title-Diminishment Defenses and the Associations’ Exemption-Diminishment 

Defenses do not present a genuine dispute as to any material fact. To streamline this case and 

preserve the governmental resources of the parties and this Court, the Tribe respectfully requests 

that the Court enter summary judgment against these defenses. Fed. R. Civ. P. 56(a). 
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