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INTRODUCTION 

In the Treaty of Detroit, 11 Stat. 621 (July 31, 1855) (1855 Treaty), 

Anishinaabek (Odawa/Ottawa and Ojibwe/Chippewa) bands established their right 

to remain in Michigan.  Over the course of almost twenty years, members of these 

bands had bought thousands of acres of land and obtained the right to be state 

citizens as part of an intentional strategy to avoid removal by the federal 

government.  By 1855, the United States no longer planned to remove the bands 

from Michigan.  When band leaders and federal representatives met in Detroit in 

July 1855, they negotiated treaty terms that provided individual band members 

first choice of unsold public lands, which would be patented to them.  The bands 

received no lands or the right to govern any lands under the treaty. 

Accordingly, the United States agreed in Article I of the 1855 Treaty to 

“withdraw from sale” the “unsold public lands” in listed survey townships for band 

members to select for free or, after five years, to buy.  Article I provided a process to 

acquire those lands, imposing a temporary restriction on alienation on selected 

lands that was expected to be lifted at the end of ten years, when payments under 

the treaty also ended.  Any public lands withdrawn from sale that band members 

did not select or purchase “remain[ed] the property of the United States” and could 

be “sold or disposed of by the United States as in the case of all other public lands.”   

The Little Traverse Bay Bands of Odawa Indians (the Tribe) claims that 

Article I, Paragraphs Third and Fourth of the 1855 Treaty established an Indian 

reservation within the definition of Indian country in 18 U.S.C. § 1151.  But the 

plain language of the 1855 Treaty and the history surrounding it demonstrate that 
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the band leaders did not want – and the United States did not agree to grant – 

Indian reservations.  In fact, language that would have been used to create an 

Indian reservation is notably absent from the 1855 Treaty. 

If the 1855 Treaty did create an Indian reservation, it does not exist today.  

Article I imposed conditions that made any reservation temporary, terminating 

when the federal government issued patents.  Congress enacted laws in the 1870s to 

fulfill the terms of the 1855 Treaty.  And if the 1855 Treaty did create a permanent 

reservation, Congress disestablished the reservation in the 1870s when it required 

patents to issue for the lands band members selected under the treaty and restored 

all remaining public lands to market.  Consequently, Defendants are entitled to 

have summary judgment entered in their favor under Fed. R. Civ. P. 56.   

NATURE OF THE RESERVATION DISPUTE 

The Michigan Governor (the State) recognizes that Congress granted the 

Tribe a reservation consisting of all lands the Secretary of Interior takes into trust 

for the Tribe in Emmet and Charlevoix Counties under § 6 of the Reaffirmation 

Act.1  As of 2018, the Tribe had approximately 1,154 acres of land held in trust or in 

the trust process in those two counties, including locations outside the survey 

townships listed in Article I, Paragraphs Third and Fourth of the 1855 Treaty.  (Ex. 

A.)  The Tribe does not assert that the State fails to treat those trust parcels as 

Indian country.  Thus, this case focuses on whether the 1855 Treaty created a 

                                                 
1 Little Traverse Bay Bands of Odawa Indians and Little River Band of Ottawa 
Indians Act, Pub. L. No. 103-324, 108 Stat. 2156 (Sept. 21, 1994) (Reaffirmation 
Act).   
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“reservation” that constituted “Indian country under federal law” and whether that 

reservation still exists today.  (PageID.1-2, ¶¶ 1, 5.)  According to the Tribe, that 

Indian reservation is 337 square miles (more than 215,000 acres), making it vastly 

larger than its individual trust lands.  (PageID.8, ¶ 35; PageID.7, ¶ 31; PageID.19.) 

Not every “reservation” meets the definition of Indian country under federal 

law.  See United States v. Celestine, 215 U.S. 278, 285 (1909); see also Hagen v. 

Utah, 510 U.S. 399, 412 (1994) (listing non-Indian purposes for reservations).  The 

Tribe’s complaint does not explain what the term “Indian reservation” meant in 

1855 or how a nineteenth-century reservation fits within the scope of 18 U.S.C. 

§ 1151, a statute defining Indian country enacted almost a century later.   

Historically, Indian country existed where a tribe had not ceded aboriginal 

title to its lands.  See 1834 Trade and Intercourse Act,2 § 1 (defining Indian 

country); State of Minnesota v. Hitchcock, 185 U.S. 373, 388-90 (1902) (describing 

unceded land as an Indian reservation).  However, the Tribe’s predecessor bands 

ceded all the lands to which they possessed aboriginal title in the Treaty of 

Washington, 7 Stat. 491 (Mar. 28, 1836) (1836 Treaty) and earlier treaties.  

Consequently, the dispute in this case does not involve a reservation of aboriginal 

title.  (PageID.17.)   

Instead, the Tribe asserts that the 1855 Treaty recognized an Indian 

reservation in Article I, Paragraphs Third and Fourth.  See Donnelly v. United 

                                                 
2 An Act to regulate trade and intercourse with the Indian tribes, and to preserve 
peace on the frontiers, 4 Stat. 729 (June 30, 1834) (1834 Trade and Intercourse Act). 
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States, 228 U.S. 243, 269 (1913) (discussing recognized Indian title).  For those 

lands to be a reservation treated as Indian country, they must have “been validly 

set apart for the use of the Indians as such, under the superintendence of the 

Government.”  Oklahoma Tax Comm’n v. Citizen Band Potawatomi Indian Tribe of 

Oklahoma, 498 U.S. 505, 511 (1991) (internal quotation marks omitted).  But the 

plain language of the 1855 Treaty did not meet any part of this standard, which its 

history confirms.   

STATEMENT OF FACTS 

Understanding the historical issues in this case requires paying close 

attention to statements from people who saw the world very differently than people 

see it today.  By quoting nineteenth-century language, the State is not endorsing 

the terms or the attitudes they may reflect.   

The 1836 Treaty Council 

Odawa bands started ceding their lands in Michigan to the United States in 

the early days of the nation.  See Treaty of Greenville, 7 Stat. 49, art. III (Aug. 3, 

1795) (ceding Mackinac Island and Detroit).  The land cession that would set the 

stage for the 1855 Treaty occurred in 1836. 

In 1835, several Ojibwe and Odawa bands from Michigan sent separate 

petitions to federal representatives offering to cede lands.  (PageID.6867-6869.)  The 

bands had a variety of reasons to make the offer, including an increasing threat of 

removal, a decline in game animals that left some bands “very destitute,” and 
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mounting debts to Indian traders.  (PageID.6867-6869, 6873.)  The bands sent a 

delegation to Washington, D.C. to engage the United States in treaty negotiations.  

(PageID.8087-8094.)   

As the Odawa from L’Arbre Croche (the Little Traverse Bay area) explained 

in a petition to Secretary of War Lewis Cass, the “principal objects” of the trip were 

to “make some arrangements with [the] government for remaining in the Territory 

of Michigan in the quiet possession of our lands, and to transmit the same safely to 

our posterity.”  (PageID.8087.)  The Odawa did not want to “remove to the west of 

the Mississippi.”  (PageID.8087.)  They offered to cede a portion of their lands in the 

Upper Peninsula “with some reserves,” as well as some islands in Lake Michigan, in 

order to remain.  (PageID.8087-8088.) 

In their petition, the Odawa called attention to the depth of their connection 

to Michigan, saying that the mere thought of leaving made “the soul shrink with 

horror at the idea of rejecting our country forever – the mortal remains of our 

deceased parents, relations, and friends, cry out to us as it were, for compassion, our 

sympathy, our love.”  (PageID.8088.)  But the Odawa also understood that they 

could not remain on their lands if they continued to live in their traditional ways.  

(PageID.8088.)  The Odawa asserted that they would become like the “civilized 

people” they saw around them and “submit ourselves to the Laws of that country 

within whose lands we reside.”  (PageID.8088.)  Achieving that goal, however, 

required assistance from the federal government for the transition to agriculture 

and “in the education of our young people and children[.]”  (PageID.8088.) 
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Secretary Cass appointed Henry Schoolcraft, the Acting Superintendent of 

Indian Affairs for the Michigan Territory, to secure a major land cession in a treaty 

with the bands.  (PageID.8096.)  Secretary Cass outlined the treaty’s terms, saying 

that it should attempt, “as far as practicable, to extinguish the Indian title as our 

settlements advance so as to keep the Indians beyond our borders,” thereby keeping 

the bands separate from non-Indian settlers.  (PageID.8096.)  If it was “necessary to 

allow particular bands to remain upon reservations, those reservations must be 

held upon the same tenure as the Indians now hold their country, that is, to allow 

them to retain possession of it ’till it shall be ceded to the United States.”  

(PageID.8096.)  However, the treaty should not grant land to individuals, i.e., 

“individual reservations.”  (PageID.8096.)   

At the treaty council in March 1836, Henry Schoolcraft identified the lands 

the federal government sought to acquire.  (PageID.6869.)  He closely followed 

Secretary Cass’s instructions concerning reservations, offering only “proper and 

limited reservations to be held in common[.]”  (PageID.6870.)  The bands addressed 

the lands they were willing to cede and which lands to reserve from the cession.  

(PageID.6875-6876.)  Though the negotiations had difficult moments, the band 

leaders consented to sell their lands.  (PageID.6876-6877.)  Black Bird, a chief from 

L’Arbre Croche, “gave his assent to all propositions – and appointed Hamlin to 

examine the Treaty for the L’Arbre Croche band.”3  (PageID.6876.)   

                                                 
3 Augustin Hamlin, Jr., a well-educated métis man from L’Arbre Croche, spoke and 
wrote English fluently and participated in both the 1836 and 1855 treaty councils.  
(PageID.3774-3791.)   
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The Original Terms of the 1836 Treaty 

The parties executed the treaty on March 28, 1836, and a supplemental 

article clarifying some of its terms on March 31, 1836.  (PageID.6825-6831, 6877.)  

In Article First, the Ojibwe and Odawa bands agreed to “cede to the United States 

all the tract of country” within an area of almost 14 million acres.  (PageID.6825-

6831.)  This immense cession would later be identified as “Area 205” on a map by 

Charles Royce.  (PageID.7266.)   

Articles Second and Third established where the bands had reserved lands 

from the cession.  (PageID.6825-6826, 6828.)  Article Second explained that the 

reservations were tracts of land “to be held in common” and specified that there 

would be “[o]ne tract of fifty thousand acres to be located on Little Traverse [B]ay” 

before stating the size and location of other reservations.  (PageID.6825.)  Article 

Third identified additional reservations.  (PageID.6825-6826.)   

Articles Fourth through Seventh and Ninth through Twelfth provided the 

bands with a twenty-year annuity, as well as other payments, goods, and 

consideration for the cession.  (PageID.6826-6831.)  Article Eighth assured the 

bands that removal would be voluntary, with relocation among the Ojibwe in 

Minnesota or other lands the United States owned west of the Mississippi.  

(PageID.6828.)  Article Thirteenth addressed the bands’ usufructuary rights on the 

ceded lands.  (PageID.6829.) 
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The Senate Amendments to the 1836 Treaty 

When the treaty council ended in March 1836, the delegates would have 

correctly thought that the bands had avoided removal, retained a portion of their 

lands, and obtained annuities and assistance to allow a transition to an agrarian 

life.  (PageID.7279-7280.)  But the Senate would not ratify the 1836 Treaty without 

changes.  (PageID.6831.) 

The Senate’s amendments included new language in Articles Second and 

Third stating that the reservations would be “for the term of five years from the 

date of ratification of this treaty, and no longer unless the United States grant them 

permission to remain on said lands for a longer period.”  (PageID.6831.)  Article 

Fourth was amended to provide $200,000 “in consideration of changing the 

permanent reservations in articles two and three to reservations for five years 

only….”  (PageID.6831.)  The principal sum of $200,000 would be paid “whenever 

their reservations shall be surrendered, and until that time the interest on said two 

hundred thousand dollars” would be paid each year.  (PageID.6831.)  While removal 

remained voluntary, the amendment to Article Eighth dealt a blow to the bands by 

changing the location for removal to what is now Kansas.  (PageID.6828, 6831.)   

Henry Schoolcraft convened another council with the Odawa and Ojibwe 

bands at Mackinac Island in the summer of 1836 to persuade them to agree to the 

Senate’s amendments by approving Articles of Assent.  (PageID.6882-6890.)  Article 

I of the Articles of Assent said that the bands could reside “upon their reservations” 

after the five-year period set for the reservations “until the lands shall be required 

for actual Survey and Settlement, (as the white population advances from South 
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toward the North)[.]”  (PageID.6879.)  The provision added that the bands “hereby 

cede to the United States, from and after the expiration of Five Years from the date 

of the Said Resolution, the Several reservations made in the Second and third 

articles of the Said treaty[.]”  (PageID.6879.)  The United States would also pay the 

bands $200,000 plus interest, with the interest to be paid annually and the 

principal sum to be paid only when “the reservations are actually Surrendered[.]”  

(PageID.6879.)  The bands approved the Articles of Assent in July 1836.  

(PageID.6887.) 

The Inter-Treaty Period 

According to Henry Schoolcraft, the bands that did not already inhabit the 

reservations in the 1836 Treaty gave up the idea of moving there because the 

reservations would “all expire in 1841,” leaving insufficient time to justify 

“open[ing] new planting grounds.”  (PageID.7280.)  Instructed to limit expenditures 

“until they [the bands] remove to their new homes,” Henry Schoolcraft never had 

the 50,000-acre reservation on the Little Traverse Bay surveyed.  (PageID.8103, 

8129-8130.)  At the federal government’s urging, the bands reluctantly sent a 

delegation to Kansas in the summer of 1838 to visit the place to which they could 

remove.  (PageID.7132, 7146.)  They remained determined to stay in Michigan.  

In 1839, Odawa bands from the Little Traverse Bay region petitioned 

Michigan Governor Mason for assistance.  (PageID.8132.)  The bands asserted that 

they were sufficiently “civilized” to remain in Michigan and planned to “purchase 

homes for ourselves and children,” “submit ourselves to the laws of this state,” and 
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“support the United States.”  (PageID.8133.)  They were aware that Pokagon, a 

Bodéwadmi (Potawatomi) band leader, “and others near Kalamazoo [were] buying 

lands from the United States Government” and had “been told that by that act they 

became citizens and are so acknowledged by the white people.”  (PageID.8133).  The 

Odawa bands hoped they could do the same and asked whether they could “buy this 

very place the Little Traverse Bay where we are at present….”  (PageID.8133.)   

Two years later, just one week before their reservations terminated in May 

1841, numerous Odawa and Ojibwe chiefs wrote to President Tyler, asking him to 

extend the term for the reservations.  (PageID.6825, 8143-8150.)  President Tyler 

did not respond.  There is no record of Congress, any president, or other 

representative of the United States government extending the five-year term of the 

reservations under the 1836 Treaty.   

With their future in Michigan uncertain, the bands began buying public 

lands.  In 1848, Acting Superintendent of Indian Affairs in Michigan William 

Richmond noted, “The Ottowas of Michigan are making great efforts to secure 

themselves permanent homes, by purchasing lands along rivers and bays of the 

lake ….”  (PageID.8164.)  By 1855, the members of the bands at the Little Traverse 

Bay had acquired “sixteen thousand acres of land, and those at Grand Traverse and 

other places, nearly as much more; all of which they have, from time to time, bought 

and paid for at the usual rates.”  (PageID.7558.)  Some band members also sought 

“to participate in the privileges of citizenship” under state law.  (PageID.8164.)  In 

1850, Michigan made state citizenship possible by amending the state constitution 
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to allow “every male inhabitant of Indian descent, a native of the United States and 

not a member of any tribe” eligible to vote after age twenty-one.  (PageID.8190.)   

A New Treaty  

By the 1850s, where and how to settle the bands was an issue for both the 

bands and the federal government.  The bands remained in Michigan on their ceded 

lands, but they continued to fear removal.  (PageID.8285.)  Removing indigenous 

people west of the Mississippi was no longer practical given that non-Indians were 

moving westward in increasing numbers. 

In 1854, Michigan Indian Agent Henry Gilbert outlined a plan that would 

“settle and compromise[]” outstanding obligations under existing treaties with all 

bands in Michigan “so that within three or four years all connection with & 

dependence upon Government on the part of the Indians may properly cease.”  

(PageID.8285-8286.)  For the bands that were parties to the 1836 Treaty, he 

proposed to “set apart certain tracts of public lands in Michigan” to give each family 

eighty acres of land.  (PageID.8286.)  The lands would be as “far removed from 

white settlements as possible” and the title restricted.  (PageID.8286.)  The State of 

Michigan would prescribe the “rules and regulations” for the “white persons” 

allowed to live among the bands, would be responsible for lifting the restriction on 

alienation, and would also determine when the unselected lands “should be again 

subject to entry[.]”  (PageID.8286.)   

The bands, however, had a counterproposal.  In a petition written in January 

1855, the Grand Traverse and Grand River bands said they sought to leave lands to 

Case 1:15-cv-00850-PLM-PJG   ECF No. 582 filed 03/18/19   PageID.9638   Page 20 of 73



12 

their children, continue annual payments “to pay for land and the Taxes,” and learn 

about their reservations and the amounts due under prior treaties.  (PageID.8305-

8306.)  As they explained, “We have purchased lands to make us homes” and were 

traveling to Washington, D.C. in the hope “that our wish and desire may be 

granted” by the federal government.  (PageID.8305.)   

The band leaders who traveled to Washington, D.C., in January 1855 

discussed their proposal to obtain more money to buy lands with federal officials.  

(PageID.7139-7140.)  They asked for an accounting “to inform us fully how we stand 

with the U. States under all the treaties.”  (PageID.8313.)  With the treaty council 

planned for the summer, they asked for the information “soon, that we may know 

what we should do – we need means to buy more lands and make improvements 

before the land shall be taken by the white settlers near us.”  (PageID.8313.)   

The 1855 Treaty Council 

After the meeting in Washington, D.C. in the winter of 1855, federal officials 

decided to offer lands to band members and communicated the proposal to the 

Ojibwe and Odawa.  (PageID.7134-7135, 7137.)  In anticipation of the new treaty, 

Commissioner of Indian Affairs George Manypenny also recommended that unsold 

public lands in a series of full and fractional survey townships be “withheld from 

sale until it shall be determined whether the same may be required for said 

Indians.”4  (PageID.8320-8323.)  The recommendation went to the General Land 

                                                 
4 See United States v. Estate of St. Clair, 819 F.3d 1254, 1256-57 (10th Cir. 2016) 
(explaining and illustrating public land survey system); see also N. Oil & Gas, Inc. 
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Office, up to the Secretary of Interior, and finally to President Pierce, who approved 

the withdrawal on May 14, 1855.  (PageID.8320-8343.)   

 In July 1855, band leaders traveled to Detroit to negotiate the new treaty 

with Commissioner Manypenny and Michigan Indian Agent Henry Gilbert.  

Waubojeeg, a chief from Sault Ste. Marie, acted as principal speaker (the ogima-

giigdo) for the Ojibwe.  Cheboygan band chief Assagon acted as the principal 

speaker for the Odawa, though at times he also spoke for all the bands.   

The treaty council began on July 25, 1855.  (PageID.7125.)  In his opening 

remarks, Commissioner Manypenny expressed his intent to “talk of general matters 

& especially of locations for homes.”  (PageID.7125.)  When negotiations began, 

Assagon pressed for an accounting of every category of unpaid funds under the 1836 

Treaty and earlier treaties, including the $200,000 for reservations and the value of 

the lands, provisions, and subsistence offered for removal under the 1836 Treaty.  

(PageID.7125-7141.)  The questions Assagon and other chiefs asked about money 

were so thorough that some of Henry Gilbert’s responses were recorded as if they 

were ledger entries.  (PageID.6913-6914.) 

On the afternoon of July 26, 1855, Waubojeeg raised the land issue, saying, 

“Before we left the Sau[l]t we were told that we should receive lands in this state in 

                                                 
v. Moen, 808 F.3d 373, 375 (8th Cir. 2015) (describing township-range-section 
numbering system).  To compare survey townships to modern political jurisdictions 
in Michigan, (a) visit <http://tinyurl.com/yy8cov32>, (b) click on the layer button in 
the upper left corner of the screen, (c) check the box next to the words “Public Land 
System,” and (d) zoom in to the map.  The survey township number appears in gray 
in the middle of each square (the survey township grid). 
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the place of lands West of the Mississippi.  If so, in what manner will the matter be 

arranged?”  (PageID.7134-7135.)  Waubojeeg then described what the Indians 

wanted, saying, “We wish if it is your design thus to give us lands to accept them & 

to locate them where we please.  That is all.”  (PageID.7135.)   

Henry Gilbert responded to Waubojeeg, saying that the “Government is 

willing to provide you with homes & is willing that those homes shall be in the 

State of Michigan.”  (PageID.7135.)  Assagon immediately asked about the amount 

of and title to land being offered.  (PageID.7136.)  He said that, if “you wish us to 

have lands we want strong titles to them,” referring to patents.5  (PageID.7136.)  

Commissioner Manypenny explained that the federal government planned to “give 

each individual & head of a family such a title as that he can distinguish what is his 

own.  There will be some restriction on the right of selling.  Except that your title 

will be like the White man’s.  This restriction will, when it seems wise & proper be 

withdrawn.”  (PageID.7136.) 

The next day, July 27, 1855, Assagon stated the Indians had decided to take 

money, not land.  (PageID.7137.)  Commissioner Manypenny stressed that land 

would last longer than money and how to select those lands could be “easily 

remedied.”  (PageID.7138.)  Lewis Cass, who attended the council as a private 

citizen, also encouraged the band leaders to accept the proposal.  (PageID.7138.)   

                                                 
5  In the nineteenth century, the language that both the Odawa and Ojibwe spoke 
(Anishinaabemowin) had a term to refer to land patents, which was translated into 
English as “strong papers.”  (PageID.3792.)  (Ex. B, p. 82.)   
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Waubojeeg then revealed that his band had discussed the land proposal 

before coming to the treaty council, had identified the lands they wanted, and he 

had brought maps of those lands to Detroit.  (PageID.7139.)  Following his 

statement, Paybahmesay, Wasson, Nahmewashkotay, Shawwasing, and 

Kenoshance all accepted the land offer and asked questions about the amount and 

location of lands, the type of title, and whether the lands were to be taxed.  

(PageID.7139-7141.)   

Commissioner Manypenny answered the band leaders’ questions and 

explained the process for selecting lands, adding: 

We do not expect that each head of a family can select his own 
particular piece of land here today, but that each band has its mind 
fixed, or can have it fixed, on some particular part of the country, 
within which they can select the tracts they desire.  Now it is 
necessary that the body of land you so select shall be withdrawn from 
sale, so that you may select your particular homes in it hereafter.  In 
relation to the patents I think there will be no difficulty.  It shall be an 
absolute title, save a temporary restriction upon your power of 
alienation.  

(PageID.7141.)  That afternoon, Henry Gilbert met with the band leaders to 

“designate the points where they wish to locate.”  (PageID.7141.) 

The next day, July 28, 1855, Commissioner Manypenny quelled concerns that 

band members would forfeit the lands they had already purchased by accepting 

lands under the new treaty.  (PageID.7141.)  As he said, “Your lands are your own, 

as mine are mine, & they cannot be taken from you.”  (PageID.7141.)  Henry Gilbert 

also addressed locations that had to be adjusted to avoid conflicts and to ensure 

there were adequate lands available to select.  (PageID.7142-7143.)  The parties 

bargained over the amount of land, who would be entitled to select lands, money to 
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pay for improvements, and when band members would be able to take care of the 

land and money on their own.  (PageID.7146, 7148, 7150-7152.)   

After adjourning on Sunday, the parties resumed negotiations on Monday, 

July 30, 1855.  (PageID.7147-7148.)  Assagon, speaking for all the chiefs, asked the 

federal government to keep the principal amount due under the treaty and to pay 

interest, continuing annuities.  (PageID.7150.)  Henry Gilbert refused, explaining 

that it was a financial burden for the government “to manage your affairs” and that 

it would prevent the band members from “attain[ing] the civilization & citizenship 

of the whites.”  (PageID.7150.)  The federal government’s goal was “to have you 

civilized citizens of the State– taking care of yourselves.”  (PageID.7150.)  Band 

members “should be restricted in the full care of this land & money for a few years, 

yet we think that the time will shortly come, when you can take care of them for 

yourself.”  (PageID.7151.)  He proposed to “fix a time, when your connection with 

the U.S. shall cease.”  (PageID.7151.)  He suggested a ten-year period “unless the 

Indians & the President think it better to extend the time further.”  (PageID.7151.)   

The following day, after addressing remaining issues, the bands endorsed the 

treaty.  (PageID.7156.)  As Assagon said, “The treaty is signed & we are satisfied.  

Our father has been liberal with us.  All we now hope is that the treaty will be 

honestly executed.”  (PageID.7160.) 

The 1855 Treaty 

In Article I of the 1855 Treaty, the United States promised to “withdraw from 

sale for the benefit of said Indians as hereinafter provided, all the unsold public 
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lands within the State of Michigan” in survey townships listed in numbered 

paragraphs.  (PageID.6893.)  Article I also addressed a range of issues, including 

the process for band members to select and purchase lands that had been 

withdrawn from sale, a certificate and patent process, and a right of inheritance.  

(PageID.6894-6895.)   

Article 2 of the 1855 Treaty provided $538,400 in payments to the bands.  

(PageID.6895-6896.)  Article 3 secured for the federal government a “release and 

discharge” of “all liability” under “former treaty stipulations” for “land, money or 

other thing guaranteed to said tribes[.]”  (PageID.6896.)  Article 4 continued 

interpreters for five years or longer.  (PageID.6896.)  Article 5 “dissolved” the 

“Ottawa and Chippewa Nation.”  (PageID.6896.)  Article 6 required the Senate and 

President to ratify the treaty for it to become binding.  (PageID.6896.) 

On August 9, 1855, President Pierce “temporarily” withdrew additional lands 

from sale so that the lands described in the treaty would be available for selection 

or purchase.  (PageID.8356-8359.)  But Henry Gilbert subsequently suggested 

amending several of those locations.  (PageID.7162-7164.)  The bands approved the 

changes, which the Senate incorporated into the treaty before ratifying it in 1856.  

(PageID.7162.)   

The Senate also added a new provision to the 1855 Treaty to preserve the 

rights of non-Indian settlers and individuals with preemption claims, as well as the 
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rights of Indians who had previously obtained lands under the Graduation Act.6  

(PageID.6898-6900.)  In 1856, federal officials made further adjustments to lands 

available for Indian selection and purchase under the 1855 Treaty, withdrawing 

more lands to match the treaty and returning to market others that were no longer 

necessary.  (PageID.8435-8466.)  

The 1870s Acts 

The process in Article I for selecting and purchasing lands and issuing 

patents did not go well.  Band members were unable to purchase lands.  Some 

patents were issued, but well after the ten years the treaty anticipated.  (Ex. C.)  

Moreover, a succession of Indian agents failed to record many of the selections, 

issue certificates, and replace the certificates with patents.  (PageID.8538.)  In the 

meantime, non-Indians were increasingly demanding access to public lands that 

had been withdrawn from sale.  (PageID.8553, 8555, 8560-8565.)  Michigan’s 

Congressional delegation also asked the Secretary of the Interior to issue patents to 

the band members and return the remaining lands to market.  (PageID.8528.)   

In June 1872, Congress enacted a law stating that “all the lands undisposed 

of in the reservation made for the Ottawa and Chippewa Indians of Michigan by the 

treaty of July thirty-first, eighteen hundred and fifty-five, shall be restored to 

market by proper notice ….”7  17 Stat. 381, § 1.  The 1872 Act required patents to be 

                                                 
6 An Act to Graduate and Reduce the Price of the Public Lands to actual Settlers 
and Cultivators, 10 Stat. 574 (Aug. 4, 1854) (Graduation Act). 
7 An Act for the Restoration to Market of Certain Lands in Michigan, 17 Stat. 381 
(June 10, 1872) (1872 Act).  (PageID.7871.) 
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issued for lands band members had selected under the 1855 Treaty and allowed 

band members without selections six months to make homestead entries.  Id. at §§ 

2, 4.  “[B]ona fide settlers” could also purchase or make homestead entries for land 

where they had resided before January 1, 1872.  Id. at § 3.  After six months, the 

Secretary of the Interior was required to “proceed to restore the remaining lands to 

market … and after such restoration they [the lands] shall be subject to the general 

laws governing the disposition of the public lands of the United States[.]”  Id. at § 5.   

In 1875, Congress amended and extended the 1872 Act to issue patents to 

320 band members from the Little Traverse Bay area, which still had not been 

done.8  See 18 Stat. 516, § 1.  In addition to allowing members of bands at the Sault 

to purchase certain lands, the 1875 Act gave bona fide settlers ninety days to make 

homestead entries or purchase lands.  Id. at §§ 2-3.  Lands that band members had 

not selected that were not mainly valuable for pine timber were immediately 

available for homestead entry for one year, after which all other unselected and 

unsold lands were offered for sale at a minimum price.  Id at. § 1.   

In 1876, Congress amended the 1872 and 1875 Acts.9  See 19 Stat 55.  

Congress again required the patents to be issued and indefinitely opened the 

remainder of available lands not valuable for pine timber for homestead entry.  Id.   

                                                 
8 An Act to Amend the Act Entitled ‘An Act for the Restoration to Market of Certain 
Lands in Michigan,’ 18 Stat. 516 (March 3, 1875) (1875 Act).  (PageID.7888.) 
9 An Act Extending the Time Within which Homestead Entries Upon Certain Lands 
in Michigan May Be Made, 19 Stat. 55 (May 23, 1876) (1876 Act).  (PageID.7890.) 
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After The 1870s Acts 

After Congress passed the 1870s Acts, federal agents finally issued the 

patents.  (Ex. D.)  Tract books listing public lands that had been withdrawn from 

sale under the 1855 Treaty also indicated that the lands had been returned to 

market, expressly citing the 1872 and 1876 Acts.  (PageID.3822.)   

The population in what is now Emmet and Charlevoix Counties also rapidly 

became majority non-Indian as settlers arrived.  As Special Agent E. J. Brooks 

reported in 1878, since 1872 the “major part of the lands in these reservations 

[under the 1855 Treaty] have been disposed of to whites, who are in majority in the 

reservations at large, though the Indians are numerically stronger in a few of the 

towns.”  (PageID.8736.)  However, many band members eventually lost the lands 

they had selected under the 1855 Treaty to tax forfeiture or fraud. 

From the 1870s forward, state and local government assumed jurisdiction 

over the Little Traverse Bay area.  Local units of government formed and elected 

officials.  (PageID.9099, 9102.)  The Annual Reports of the Commissioner of Indian 

Affairs indicated that, other than a school, the federal government had ceased 

providing services to the bands as early as 1875.  (PageID.7816, 7824, 7831, 7833, 

7838, 7840.)  When the question of jurisdiction over, or services for, Indians arose 

intermittently over the next decades, the record indicates that the state or local 

government exercised jurisdiction.  (PageID.9128-9131, 9136, 9162, 9173.)   
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LEGAL STANDARD 

A party moving for summary judgment must demonstrate that “there is no 

genuine dispute as to any material fact and the movant is entitled to judgment as a 

matter of law” concerning the claims or defenses challenged.  Fed. R. Civ. P. 56(a).  

A court reviews all the evidence in the record in the light most favorable to the 

nonmoving party.  See Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 

574, 587 (1986).  A court may enter summary judgment if the non-movant “fails to 

make a showing sufficient to establish the existence of an element essential to that 

party’s case and on which that party will bear the burden of proof at trial.”  Celotex 

Corp. v. Catrett, 477 U.S. 317, 322 (1986). 

INDIAN CANONS OF CONSTRUCTION 

Courts avoid construing the “wording of treaties and statutes ratifying 

agreements with the Indians” to “their prejudice.”  Antoine v. Washington, 420 U.S. 

194, 199 (1975).  Instead, “Indian treaties are … interpreted liberally in favor of the 

Indians,” and “any ambiguities are to be resolved in their favor.”  Minnesota v. Mille 

Lacs Band of Chippewa Indians, 526 U.S. 172, 200 (1999) (citations omitted).  To 

understand a treaty, courts may look “beyond the written words to the larger 

context that frames the [t]reaty, including ‘the history of the treaty, the 

negotiations, and the practical construction adopted by the parties.’”  Id. at 196 

(quoting Choctaw Nation v. United States, 318 U.S. 423, 432 (1943)).   

The goal of interpreting treaties in this manner is to “determine what the 

parties meant by the treaty.”  Nw. Bands of Shoshone Indians v. United States, 324 
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U.S. 335, 353 (1945).  The canons do not “permit reliance on ambiguities that do not 

exist,” South Carolina v. Catawba Indian Tribe, Inc., 476 U.S. 498, 506 (1986), or 

allow courts to “disregard clear expressions of tribal and congressional intent,” 

DeCoteau v. Dist. County Court for Tenth Judicial Dist., 420 U.S. 425, 447 (1975).   

ARGUMENT 

I. The 1855 Treaty did not create an Indian reservation for the political 
predecessors to the Tribe. 

To prevail on its claim, the Tribe must demonstrate that the lands described 

in Article I, Paragraphs Third and Fourth have “been validly set apart for the use of 

the Indians as such, under the superintendence of the Government.”  Citizen Band, 

498 U.S. at 511 (internal quotation marks omitted).  This legal standard can be 

divided into three elements:  (1) an action setting apart land; (2) a requirement that 

the land set apart be used “as such,” meaning used for Indian purposes; and (3) 

federal superintendence over the lands.  The 1855 Treaty fails every part of this 

standard. 

A. The plain language of the 1855 Treaty did not create an Indian 
reservation. 

The plain language of the 1855 Treaty demonstrates that it did not create an 

Indian reservation that meets the definition of Indian country.  Because the 

unambiguous meaning of a treaty is enforceable as it is written, this Court should 

grant summary judgment to Defendants on this basis alone.  See Choctaw, 318 U.S. 

at 432. 
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1. The 1855 Treaty did not “set apart” lands.  

For land to be “set apart” as a reservation that meets the definition of Indian 

country, it must be “segregated” or removed “from the public domain.”  United 

States v. Pelican, 232 U.S. 442, 445 (1914).  The term “public domain” refers to land 

owned by the United States subject to disposition under general land laws.  See 

Barker v. Harvey, 181 U.S. 481, 490 (1901).  Land cannot simultaneously be in the 

public domain and be an Indian reservation because those two statuses are 

incompatible.  See Hagen, 510 U.S. at 413; see also Ute Indian Tribe v. State of 

Utah, 716 F.2d 1298, 1305 (10th Cir. 1983) (“Land to be in the ‘public domain’ is 

inconsistent with reservation status or any particular use status.”). 

a. Article I did not remove lands from the public 
domain to create an Indian reservation. 

The plain language of Article I did not segregate lands from the public 

domain.  All lands withdrawn from sale were (1) to be conveyed to individual 

owners or (2) remained part of the public domain.  At least eight aspects of Article I 

make clear that the 1855 Treaty did not create a third category of lands set apart 

from the public domain as an Indian reservation. 

First, the introductory clause to Article I states that the United States will 

“withdraw from sale for the benefit of said Indians as hereinafter provided all the 

unsold public lands” within the listed survey townships.  (PageID.6893.)  The 

language required the United States to stop selling public lands in the listed survey 

townships temporarily, so band members would have the first choice of those lands 

and would not have to compete with settlers or speculators for the prime locations.  
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This introductory clause in Article I does not say that the United States would “set 

apart” any lands from the “public domain,” or even use those terms.  Withdrawing 

land from sale is not the same as saying explicitly that the treaty created a 

reservation.  See generally United States v. Midwest Oil Co., 236 U.S. 459, 481 

(1915) (distinguishing between “withdrawals” and “reservations”).  The limited 

scope of this clause is apparent from the fact that “withdraw” is the only verb used.  

The clause did not require the United States to take any other action concerning the 

listed survey townships.   

Second, the end of the introductory clause in Article I states that it applies to 

the lands “embraced in the following descriptions to wit:” – referring to eight 

numbered paragraphs that list survey townships and band names.  (PageID.6893.)  

Numbering the paragraphs did not signal that the United States had set apart the 

survey townships for the named bands because the paragraphs did not encompass 

any agreement with the United States.  Paragraphs Third and Fourth do not even 

include a verb.  The numbered paragraphs simply identify where the United States 

would withdraw unsold public lands from sale.   

Third, the same introductory clause in Article I requires the numbered 

paragraphs to be read in connection with the terms “hereinafter provided.” 

(PageID.6893.)  In those terms, the United States said it would “give to each” 

eligible band member an amount of “land to be selected and located within the 

several tracts of land hereinbefore described under the following rules and 

regulations ….”  (PageID.6894.)  The next sentence provides more detail about the 
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right, saying, “Each Indian entitled to land under this article may make his own 

selection of any land within the tract reserved herein for the band to which he may 

belong,” with the Indian agent to resolve any conflicting selections.  (PageID.6894.)  

These two provisions explained that the numbered paragraphs in Article I included 

the names of bands to identify where eligible members of each named band could 

select lands.   

The term “tract reserved herein” in this second sentence does not imply that 

the numbered paragraphs created Indian reservations; it is simply a short reference 

back to the numbered paragraphs used for convenience.  (PageID.6894.)  See 

Hitchcock, 185 U.S. at 389 (“The mere calling of the tract a reservation instead of 

unceded Indian lands did not change the title.  It was simply a convenient way of 

designating the tract.”).  In this instance, “tract reserved herein” parallels the term 

“several tracts of land hereinbefore described” in the prior sentence.  The way the 

term is used demonstrates that the numbered paragraphs were part of the land 

selection process for band members.  Because the 1855 Treaty does not give the 

bands themselves a right to select, purchase, or govern the lands in the listed 

survey townships, those lands could not have been set apart for the bands. 

Fourth, although Article I provides that the lands band members selected 

were to be held in trust for ten years subject to a certificate that restricted 

alienation, the restriction was temporary.  (PageID.6894.)  In most cases, Article I 

anticipated that the United States would issue a patent within ten years.  Once the 

patent was issued, the federal government could not set apart the land from the 
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public domain because it would lack title to the land.  See U.S. ex rel. Bowlegs v. 

Lane, 43 App. D.C. 494, 496 (D.C. Cir. 1915) (“It is well settled that when a patent 

for public land has been issued and recorded, the land is no longer a part of the 

public domain….”); see also Fenn v. Holme, 62 U.S. 481, 488 (1858) (“[T]he title 

remains in the original owner, the Government, until it is invested by the 

Government in its grantee.”).   

Fifth, Article I expressly states that “[a]ll the land embraced within the tracts 

hereinbefore described,” meaning the numbered paragraphs, “that shall not have 

been appropriated or selected within five years, shall remain the property of the 

United States….”  (PageID.6895 (emphasis added).)  This text plainly states that 

any remaining lands in the listed survey townships were part of the public domain.  

The treaty reinforces that conclusion by granting band members an additional five 

years with an exclusive right to purchase lands by “entry in the usual manner and 

at the same rate as other adjacent public lands are then held[.]”  (PageID.6895 

(emphasis added).)  The comparison between the unselected lands in the listed 

survey townships and “other adjacent public lands” suggests that they were all 

public lands, i.e., part of the public domain.   

Further, allowing band members the right of “entry in the usual manner and 

at the same rate” is a direct reference to acquiring lands under the general land 

laws that governed land in the public domain at the time.  (PageID.6895.)  See, e.g., 

Graduation Act, 10 Stat. 574, § 1 (Aug. 4, 1854) (allowing an “application to enter” 

public lands that “have been in market” for at least ten years for a set price).  
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Consistent with that opportunity, Article I said that “all lands, so purchased by 

Indians, shall be sold without restriction, and certificates and patents shall be 

issued for the same in the usual form as in ordinary cases[.]”  (PageID.6895.)  In 

other words, the lands purchased were being sold outright. 

Sixth, the United States anticipated that it would be opening the remaining 

lands to non-Indian settlement.  Consequently, it retained rights to dispose of lands 

in the listed survey townships for certain purposes even during the ten years when 

band members could select or purchase lands.  As the last paragraph in Article I 

said, “Nothing contained herein shall be so construed as to prevent the 

appropriation by sale, gift, or otherwise, by the United States, of any tract or tracts 

of land within the aforesaid reservations for the location of churches, school-houses, 

or for other educational purposes….”  (PageID.6895.)   

The United States’ reservation of rights was not limited to providing 

churches, schools, and educational resources serving band members, indicating that 

the word “reservation” in this sentence was merely a convenient phrase.  This 

clause also demonstrated that the withdrawal from sale was only temporary 

because the United States continued to hold the unselected and unsold land as its 

“exclusive property … to be disposed of to such persons, at such times, and in such 

modes, and by such titles, as the Government may deem most advantageous,” 

indicating that it was part of the public domain even while the lands were withheld 

from sale.  Irvine v. Marshall, 61 U.S. 558, 561-62 (1857).   
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Seventh, at the end of the ten-year land process, Article I explicitly stated 

that “all lands remaining unappropriated by or unsold to the Indians … may be sold 

or disposed of by the United States as in the case of all other public lands.”  

(PageID.6895.)  In other words, the initial act of withdrawing unsold public lands 

from sale had no legal effect on their status as part of the public domain.   

Finally, the amendments to the 1855 Treaty added language preserving 

preexisting non-Indian claims to lands within the listed survey townships and 

preserving the band members’ rights to the lands that they had purchased.  

(PageID.6898-6899.)  With this additional language, Article I ensured that there 

were no lands set apart from the public domain for use as an Indian reservation.   

In summary, the plain language of Article I did not set apart land for an 

Indian reservation.   

1. Lands acquired by band members or others before the 1855 Treaty 
were not part of the public domain and were not withdrawn from sale.   

2. Lands selected or purchased by band members under the 1855 Treaty 
would be patented immediately or within ten years, vesting title in 
individual owners.   

3. Lands remaining ten years after the 1855 Treaty could “be sold or 
disposed of by the United States as in the case of all other public 
lands.”   

By design, the 1855 Treaty left no lands to set apart from the public domain as an 

Indian reservation.   
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b. The 1855 Treaty is missing operative language used 
to create Indian reservations. 

When George Manypenny was the Commissioner of Indian Affairs, many 

Indian treaties used some variation of the words “excepted,”10 “saved,”11 “set 

apart,”12 “permanent home,”13 or “to be held in common”14 to create an Indian 

reservation.  Some treaties combined terms, like one Commissioner Manypenny 

negotiated with Ojibwe bands in Minnesota that stated, “There shall be, and hereby 

is, reserved and set apart, a sufficient quantity of land for the permanent homes of 

the said Indians; the lands so reserved and set apart, to be in separate tracts, as 

follows….”  Treaty with the Chippewa, 10 Stat. 1165 (Feb. 2, 1855) (emphasis 

added).   

The 1855 Treaty, however, did not use these terms associated with creating 

an Indian reservation.  Strikingly, the 1855 Treaty did not even borrow the 

                                                 
10 Treaty with the Oto and Missouri, 10 Stat. 1038, art. I (March 15, 1854) 
(“excepting a strip of land”). 
11 Treaty with the Sauk and Foxes of Missouri, 10 Stat. 1074 (May 18, 1854) 
(“saving and reserving fifty sections”). 
12 Treaty with the Yakima, 12 Stat. 951 (June 9, 1855) (“All which tract shall be set 
apart and, so far as necessary, surveyed and marked out, for the exclusive use and 
benefit of said confederated tribes and bands of Indians, as an Indian 
reservation….”). 
13 Treaty with the Omaha, 10 Stat. 1043 (March 16, 1854) (calling land north of a 
specified line “reserved by the Omahas for their future home,” and repeatedly 
referring to that “future home,” “new home,” and “permanent home”). 
14 Treaty with the Chocktaw and Chickasaw, 11 Stat. 611 (June 22, 1855) (“[T]he 
United States do[es] hereby forever secure and guarantee the lands embraced 
within the said limits, to the members of the Choctaw and Chickasaw tribes, their 
heirs and successors, to be held in common; so that each and every member of either 
tribe shall have an equal, undivided interest in the whole[.]”). 
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language from Article 2 of the 1836 Treaty, which had “reserved” lands to “be held 

in common” by the bands as reservations.  There are, however, two treaties with 

Anishinaabek bands in Michigan that used standard terms to create reservations, 

demonstrating that the 1855 Treaty omitted those terms because the parties did not 

intend to create an Indian reservation.  

i. The 1854 Treaty of La Pointe  

The year before the treaty council at Detroit, Commissioner Manypenny 

instructed Henry Gilbert to negotiate a treaty with Ojibwe bands that would “set 

apart certain tracts of public lands in Michigan in locations suitable for the Indians 

& as far removed from white settlements as possible,” while also conveying title to 

land to band members.  Keweenaw Bay Indian Cmty. v. State of Michigan, 784 F. 

Supp. 418, 423 (W.D. Mich. 1991) (internal quotation marks omitted).  The treaty 

Henry Gilbert negotiated stated that the “United States agree[d] to set apart and 

withhold from sale” reservations in the Upper Peninsula and Wisconsin.  Treaty of 

La Pointe, 10 Stat. 1109, art. 2 (Sept. 30, 1854) (1854 Treaty of La Pointe) 

(emphasis added).  The treaty also referred to:  the “reserved tracts” and the “tracts 

herein set apart” (Article 3); the “points herein set apart for the residence of the 

Indians” (Article 5); the “lands herein set apart for the residence of the Indians” 

(Article 7); and the “homes hereby set apart” for the bands (Article 11).  The 

language differences between the 1854 Treaty of La Pointe and the 1855 Treaty are 

not subtle.  The 1855 Treaty lacks all these references to setting apart lands.   
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Moreover, there were substantive differences between the 1854 Treaty of La 

Pointe and the 1855 Treaty.  Both treaties included a provision that allowed land to 

be conveyed to individual band members.  But in the 1855 Treaty, band members 

had an unconditional right to select and purchase land; the restrictions on 

alienation were limited; and the right to inherit lands selected or purchased was 

guaranteed.  In comparison, Article 3 of the 1854 Treaty of La Pointe did not give 

band members a right to select or purchase lands at all.  Rather, it gave the 

president the discretion to decide whether to “assign” land to band members, when 

patents would issue, whether the patents would include restrictions on alienation, 

and whether to make rules concerning inheritance and other matters.  The 1854 

Treaty of La Pointe also did not set a time to end this land process. 

The conditions on individual lands in the 1854 Treaty of La Pointe were 

consistent with the federal government’s intention to “set apart” indefinitely the 

lands described in Article 2.  The absence of similar language and restrictive 

conditions, as well as the defined period to select or purchase lands, make the 1855 

Treaty very different.  The fact that both treaties involved the same federal officials 

within the span of a single year indicates that operative language like “set apart” 

was intentionally omitted from the 1855 Treaty because it was not intended to 

establish any reservation. 

ii. The 1864 Saginaw Treaty 

The 1855 Treaty was one of three treaties Commissioner Manypenny and 

Henry Gilbert negotiated in little more than a week.  They negotiated a similar, but 
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shorter, treaty with the Saginaw, Swan Creek, and Black River bands.  Treaty with 

the Chippewa of Saginaw, Etc., 11 Stat. 633 (Aug. 2, 1855) (1855 Saginaw Treaty).  

In Article 1 of the 1855 Saginaw Treaty, the United States agreed to “withdraw 

from sale, for the benefit of said Indians … all the unsold public lands” within six 

survey townships in Isabella County and in additional townships near the Saginaw 

Bay.  The treaty gave band members the right to select and purchase lands under 

the same process that had been established in the 1855 Treaty.   

Nine years later the Saginaw, Swan Creek, and Black River bands entered 

into an additional treaty.  Treaty with the Chippewa of Saginaw, Etc., 14 Stat. 657 

(Oct. 18, 1864) (1864 Saginaw Treaty).  In the 1864 Saginaw Treaty, the United 

States “agree[d] to set apart for the exclusive use, ownership, and occupancy of the 

said Chippewas of Saginaw, Swan Creek, and Black River, all of the unsold lands 

within the six townships in Isabella County, reserved to said Indians by the treaty 

of August 2, 1855[.]”  Emphasis added.  This was far more than an agreement to 

withhold unsold public land from sale temporarily so that individual band members 

would have first pick of them.  In 1864, the federal government gave the Saginaw, 

Swan Creek, and Black River bands rights across all the unsold lands in the six 

townships and did not merely allow band members to select or purchase lands.  At 

the same time, the United States did not state in the 1864 Treaty that any of those 

lands remained part of the public domain. 

Because the new treaty released claims to lands near the Saginaw Bay, 

Article 3 of the 1864 Saginaw Treaty provided a new land selection process for 
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Saginaw, Swan Creek, and Black River band members on the Isabella Reservation.  

The new land selection process continued indefinitely, until there were no more 

unselected lands to choose, which was consistent with lands being set apart 

indefinitely as an Indian reservation.  In contrast, the 1855 Treaty did not provide 

an indefinite land selection process because it afforded band members only a 

temporary advantage over the non-Indians the United States planned to allow to 

settle in the survey townships.   

The 1864 Saginaw Treaty demonstrates exactly what is missing from the 

1855 Treaty.  But unlike the Saginaw, Swan Creek, and Black River bands, the 

Tribe’s political predecessors never obtained a treaty after 1855 and the lands its 

members did not select were returned to market.  (PageID.8355-8356, 8693.)  Thus, 

unlike the modern-day Saginaw Chippewa Indian Tribe of Michigan, the Tribe does 

not have a treaty reservation. 

2. The 1855 Treaty did not require lands to be used for 
Indian purposes. 

Even if the 1855 Treaty had set apart lands from the public domain, the 

lands would also have to be for “‘the use of the Indians as such’” to be Indian 

country.  Citizen Band, 498 U.S. at 511 (quoting United States v. John, 437 U.S. 

634, 648-49 (1978)).  Use by the Indians “as such,” means that the lands must be 

subject to “restraints on alienation or significant use restrictions” to ensure that it 

is used for Indian purposes and not allowed to be conveyed to non-Indians or used 

for other purposes.  Alaska v. Native Vill. of Venetie Tribal Gov’t, 522 U.S. 520, 532-
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33 (1998) (construing the term “as such” when considering a claim that certain 

lands were part of a dependent Indian community within the meaning of 18 U.S.C. 

§ 1151).   

For instance, in John, 437 U.S. at 649, the United States purchased lands for 

the Mississippi Choctaw, later took the lands into trust, and finally proclaimed the 

land a reservation.  Those trust and proclamation steps ensured the lands would be 

used for Indian purposes, which required them be treated as Indian country.  Id.  

Similarly, in Pelican, 232 U.S. at 449, the federal government allotted part of an 

Indian reservation to grant title to individual tribal members.  See Yankton Sioux 

Tribe v. Gaffey, 188 F.3d 1010, 1015 (8th Cir. 1999) (allotment “refers to the 

distribution to individual Indians of property rights to specific parcels of 

reservation”).  The lands remained Indian country while subject to the restriction on 

alienation because they retained their “distinctively Indian character, being devoted 

to Indian occupancy under the limitations imposed by Federal legislation.”  Pelican, 

232 U.S. at 449.   

But the restriction on alienation for lands selected in the first five years of 

the 1855 Treaty was expressly intended to be temporary, ending when patents 

issued.  (PageID.6895.)  The lands that the band members purchased in the second 

five-year period were “sold without restriction[.]”  (PageID.6895.)  Once the band 

members received patents for the lands selected or purchased, there was no legal 

impediment to using the lands for non-Indian purposes.  For instance, there was no 

treaty language ensuring or requiring band members continued to use or occupy the 
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lands they selected or purchased under Article I.  Nor did the 1855 Treaty exclude 

non-Indians from the survey townships listed in Article I.  Those townships could 

not be an Indian reservation within the definition of Indian country because they 

were not dedicated to “Indian purposes.” 

3. The 1855 Treaty did not subject lands to ongoing federal 
superintendence. 

Even if the 1855 Treaty set apart lands for Indian purposes, the lands must 

be “‘under the superintendence of the Government’” to be considered Indian 

country.  Citizen Band, 498 U.S. at 511 (quoting John, 437 U.S. at 649).  Federal 

superintendence requires the federal government to “actively control[ ] the lands in 

question, effectively acting as a guardian for the Indians.”  Venetie, 522 U.S. at 533.  

Federal superintendence typically coincides with a restriction on alienation, 

indicating that the lands are intended to continue under federal jurisdiction.  See 

United States v. McGowan, 302 U.S. 535, 539 (1938) (United States could enforce 

federal liquor laws on land it had purchased and held in trust for a dependent 

Indian colony); Pelican, 232 U.S. at 451 (act allotting reservation lands provided for 

continuing federal jurisdiction over lands until patents issued).   

The 1855 Treaty did not commit the United States to governing the lands in 

the townships listed in Article I.  To the contrary, the 1855 Treaty permitted band 

members to “sell and dispose” of lands they acquired before the treaty was 

negotiated.  (PageID.6899.)  It did not restrict the sale of lands purchased under the 

treaty.  (PageID.6895.)  And the restriction on alienation of lands selected under 
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Article I ended when patents issued for the lands, leaving the lands free from 

federal oversight.  (PageID.6895.)  These provisions are directly inconsistent with 

continuing federal superintendence of the land. 

Other limits in the 1855 Treaty also signaled the end of federal 

superintendence.  For instance, the payments in Article 2 included a distribution of 

principal, not merely interest, and payments did not extend beyond ten years.  

(PageID.6895-6896.)  Article 3 also secured a “release and discharge” of annuities 

under prior treaties that otherwise would have been paid perpetually.  

(PageID.6896.)  Article 4 provided for interpreters at federal expense for five years.  

(PageID.6896.)  Though the President could continue the interpreters for a longer 

period, there was no provision in the 1855 Treaty to maintain an Indian agent or 

agency to supervise the bands or the lands they acquired.  (PageID.6896.)  The last 

role for an Indian agent under the 1855 Treaty was at the end of the first five-year 

period, when the Indian agent in Detroit was required to forward the list of land 

selections to the Office of Indian Affairs.  (PageID.6894.)  The 1855 Treaty simply 

did not create a structure for the federal government to govern the lands band 

members selected or purchased under its terms, indicating that those lands did not 

constitute an Indian reservation. 

B. The history surrounding the 1855 Treaty reveals that the 
parties did not intend to create an Indian reservation. 

The history surrounding the 1855 Treaty demonstrates that the Odawa, 

Ojibwe, and federal representatives who negotiated the treaty agreed to individual 
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land ownership, not an Indian reservation.  Many documents lead to this 

conclusion, but the treaty council journal from 1855 is central to any historical 

analysis.  The journal is not equivalent to a court reporter’s transcript.  But it is the 

document that comes closest to placing the reader at the treaty council with 

Assagon, Waubojeeg, Commissioner Manypenny, Henry Gilbert, and others to learn 

what they intended the 1855 Treaty to accomplish.  

1. The bands had an explicit strategy to use individual land 
ownership and state citizenship to remain in Michigan, 
which the federal government encouraged. 

The Tribe’s theory that the bands and the United States collectively wanted 

to establish permanent Indian reservations is inconsistent with the historical 

record.  (PageID.6-7, ¶¶ 28-30.)  The theory also ignores the mistrust between the 

United States and the bands after 1836, when the Senate refused to allow 

permanent reservation of aboriginal lands, leaving the bands “without a span of 

earth in Michigan[.]”  (PageID.8133.)   

Band leaders purposefully pursued land ownership and state citizenship so 

they would not be under the United States’ superintendence, which would have left 

them at risk of removal.  As early as 1835, the Odawa petition to Secretary Cass 

anticipated that band members would become state citizens.  (PageID.8088.)  The 

1839 Odawa petition to Governor Mason also asked four questions that sought to 

confirm that band members could buy land, which would allow them to remain in 

Michigan, become state citizens, and acquire the land at the Little Traverse Bay.  

(PageID.8133.)   
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In January 1855, just months before the treaty council, the Grand River and 

Grand Traverse bands expressly stated the plan to purchase land “to make us 

homes” and become citizens in order to remain in the state.  (PageID.8305.)  When 

band leaders met with federal representatives in Washington, D.C., they discussed 

further payments and did not ask the United States to give them any lands.  

(PageID.7139-7140.)  As their petition from February 1855 said, they needed 

“means to buy more lands[.]”  (PageID.8313.)  Assagon confirmed that the bands 

had held their own council at Mackinac Island before the negotiations in Detroit.  

(PageID.7147.)  The chiefs “agreed not to take lands, but money.”  (PageID.7143.)  

While there were extensive discussions of individual land selection and ownership 

at the treaty council, there was no discussion of establishing reservations.  The 

bands plainly did not negotiate for a reservation. 

Federal officials had no interest in establishing reservations for these bands 

either.  Federal agents in Michigan had been reporting on the bands’ “desire to 

obtain land, on which to build and live like the white people” since the 1840s and 

viewed it favorably as part of an effort to assimilate them.  (PageID.7337; 

PageID.7330, 7342, 7368, 7394.)  In 1851, the Michigan Legislature asked the 

federal government to settle the bands in the state, explaining that they had “equal 

rights and privileges” and that a “large portion of them ardently desire to remain in 

Michigan, to become civilized, and share with us in our social, political, and 

religious privileges[.]”  (PageID.8204-8205.)   
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Henry Gilbert knew that Michigan was receptive to Indians remaining in the 

state.  (PageID.8286.)  In 1854, he outlined a series of treaties with different bands 

that would end federal superintendence over the Indians in Michigan, transferring 

jurisdiction over them and their lands to the State.  (PageID.8285-8288.)  Both he 

and Commissioner Manypenny made statements at the 1855 treaty council 

confirming their goal to end federal superintendence over the bands and their lands, 

leaving band members as state citizens.  (PageID.7141, 7144, 7150.)  Establishing 

Indian reservations under the 1855 Treaty would have been inconsistent with the 

United States’ goals for the bands and their members.  

2. The parties agreed to unrestricted, individual land 
ownership by band members. 

At the treaty council in Detroit, band leaders consistently pursued 

unrestricted, individual land ownership.  They wanted the United States to grant 

them title that would sever the United States’ interest in the lands, not merely to 

segregate the lands from the public domain.  See Bowlegs, 43 App. D.C. at 496.  The 

federal representatives agreed to this condition. 

The chiefs spent the early negotiation days questioning Henry Gilbert about 

the money owed to the bands under treaties, prioritizing that issue over others.  

(PageID.7126-7135.)  They intended to use the money as “means to buy more lands 

and make improvements….”  (PageID.8313.)  By having band members purchase 

lands, they would ensure individual control over the lands without federal 

oversight. 
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Waubojeeg made the bands’ proposal for the lands.  He stated that, if the 

federal government planned to “give us lands,” they would “accept” the lands and 

wanted to “locate them where we please.”  (PageID.7134-7135.)  Consistent with the 

position that the lands be free from strings, multiple band leaders addressed the 

form of title they desired for those lands, and they were unanimous.  Assagon asked 

for “strong titles.”  (PageID.7136.)  Waubojeeg requested “good titles to these lands,” 

explaining that the “papers will be so good as to prevent any white man, or anybody 

else from touching these lands.”  (PageID.7139.)  He reiterated the same point 

toward the end of the land discussion, saying that he had “accepted the land & 

want[ed] a good paper for it, so that I can hold the land just as I can hold the 

paper.”  (PageID.7145.) 

Wasson said that the bands were asking “that patents be issued to us with 

our lands,” which Nahmewashkotay, Shawwasing, and Kenoshance each confirmed.  

(PageID.7139-7140.)  Jackson (Andrew Jackson Blackbird from L’Abre Croche) also 

asserted that the bands wanted “papers, so that each may locate for himself, where 

he pleases,” meaning that they should be able to “choose like the whites & have 

their titles.”  (PageID.7144.)   

Commissioner Manypenny understood that the band leaders wanted band 

members to own the land outright and reassured them that was what he was 

offering.  (PageID.7136.)  For instance, Andrew J. Blackbird expressed concern that, 

unlike the lands band members had purchased, the lands the federal government 

was offering might be “taken back,” that the band members could not “do what we 
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please with it,” or “give it to our children or relations when we die.”  (PageID.7144.)  

Commissioner Manypenny corrected him, saying, “I told you at first that while all 

should have permanent homes, there would be a restriction upon the individual[’]s 

power of alienation.  And all these difficulties the young man made in his speech, 

about the land descending to your heirs &c, are wrong.  You shall have good, strong 

papers, so that your children may inherit your lands.”  (PageID.7144.) 

Commissioner Manypenny also described the title to the land as:  a “patent” 

(PageID.7141, 7145); a title that would allow “each individual & head of a family” to 

“distinguish what is his own” (PageID.7136); and “absolute titles” (PageID.7145).  

When he mentioned a restraint on alienation, he also described the restriction as 

temporary and said that the title was “like the White man’s” (PageID.7136) and an 

“absolute title” (PageID.7141).  He made clear that the band members would have 

lands without conditions. 

The band leaders negotiating the treaty did not have to be experts in 

American property law to observe that the United States gave non-Indian settlers 

patents for their lands, affording them certain freedoms and protections.  Band 

members had purchased tens of thousands of acres of land before 1855 because they 

hoped to obtain the same freedoms and protections.  In fact, the bands originally 

understood from the Bodéwadmi that land ownership was tied to citizenship and, 

ultimately, the right to remain in Michigan.  (PageID.8133.)   

If band leaders did not already understand by 1855 how important it was to 

own land in the same title as non-Indians, Lewis Cass and Commissioner 
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Manypenny both made that point explicit by comparing the title they would receive 

under the treaty to the land title non-Indians held.  (PageID.7136, 7138.)  The 

ultimate title they sought, and which the United States agreed to give, bore no 

resemblance to land within an Indian reservation that had been set aside from the 

public domain. 

3. The parties agreed to a process that allowed band 
members to select the best lands available.  

The band leaders who negotiated the 1855 Treaty wanted band members to 

have an adequate amount of good land in the locations they preferred, a goal that 

Commissioner Manypenny and Henry Gilbert shared.  (PageID.7137-7138.)  The 

discussions that led to the lists of survey townships and bands in Article I related 

specifically to individual land selections, not to establishing a larger area restricted 

to Indian purposes. 

At the treaty council, band leaders questioned how the land selection process 

would work.  The problem was that the band leaders could not tell from maps 

whether available lands were good for farming.  As Assagon said,  

When a white man wants to buy land, he does not go blind fold, & buy 
a piece he does not know, & so it is with us.  The lands where we come 
from are not so good as the lands here.  Much of them are heavy & 
swampy & we must select only such as are good for agriculture.  And 
this is the decision we have come to, that we cannot select any lands 
until we see them, & know whether they are good. 

(PageID.7137.)  Commissioner Manypenny, however, said that the “difficulty in 

selecting land can be easily remedied.”  (PageID.7138.)  At the treaty council, band 

leaders would “determine generally the sections of the state in which communities 
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of you wish to locate.”  (PageID.7138.)  The “individual farms” would be chosen 

later, after band members could determine which lands were good.  (PageID.7138.)   

The band leaders accepted this plan, with Waubojeeg and Shawwasing 

indicating that their bands had already chosen locations. (PageID.7139-7140.)  

Commissioner Manypenny confirmed the purpose for selecting lands a second time, 

saying: 

We do not expect that each head of a family can select his own 
particular piece of land here today, but that each band has its mind 
fixed, or can have it fixed, on some particular part of the country, 
within which they can select the tracts they desire.  Now it is 
necessary that the body of land you so select shall be withdrawn 
from sale, so that you may select your particular homes in it 
hereafter.  

(PageID.7141 (emphasis added).)  On a third occasion, he called the federal plan 

being discussed a “plan of dividing” the lands.  (PageID.7149.)  In short, the lands 

withdrawn from sale under the 1855 Treaty allowed individual land selections.  

As the parties talked about the land selection process, one thread of the 

discussion focused on having band members settle in “communities.”  

(PageID.7136.)  This was confirmation that the bands had chosen to live in ways 

that the federal representatives would accept.  Many of the band members already 

lived in villages that had schools, churches, and missionaries, demonstrating a 

willingness to conform to non-Indian customs.  (PageID.7133, 7140, 7144.)  As 

Waubojeeg said later in the negotiations, “Where we come from we live like you do.” 

(PageID.7155.)  There is no indication in the treaty council journal that either the 

band leaders or the federal negotiators wanted band members to stop progressing 

toward assimilation.   
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Moreover, for the band delegates at the treaty council, the issue surrounding 

communities related specifically to selecting individual tracts of land for farms, not 

restricting the lands to Indian uses.  As Andrew J. Blackbird said, the bands knew 

that the federal government wanted the Indians “to collect in communities, where 

we may educate our children, have churches & schools & become prosperous.”  

(PageID.7144.)  They understood the offer and felt “thankful for it, but we feel sorry 

because we own lands in different parts of the state where we already have schools 

& churches & improvements, to which we are attached.”  (PageID.7144.)  In other 

words, band leaders wanted members to be able to select lands near their 

established settlements.   

Commissioner Manypenny and Henry Gilbert did not object to allowing band 

members to select lands where they preferred.  (PageID.7142-7144.)  They left it to 

the band leaders to decide the general location where band members would locate 

their individual “farms.”  (PageID.7142.)  The federal representatives knew that 

they would withdraw more land than was needed for the selections.  (PageID.7142.)  

But doing so was necessary to ensure adequate unsold lands suitable for farming 

were available for band members to select and to allow all band members to have 

equal-sized farms.  (PageID.7142.)  They did not intend to give band members more 

land than they could farm, which is why Commissioner Manypenny told Assagon 

that his request that every band member receive 160 acres of land was “too much[.]”  

(PageID.7146.)  
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At no time during these discussions did the band leaders, Commissioner 

Manypenny, or Henry Gilbert discuss the bands or band members having any rights 

to lands that band members did not select or purchase.  They focused on how the 

band members would select their lands.  That narrow focus falls far short of 

suggesting that the exterior boundaries of the survey townships listed in Article I 

were being used to set apart all the unsold land for the exclusive use and occupancy 

of the bands and their members.  

4. The parties agreed to end federal oversight over lands 
selected under the treaty when patents issued. 

Whether the federal government would exercise superintendence over the 

lands band members selected or purchased was discussed in detail at the treaty 

council in 1855.  As the foregoing discussion about land title demonstrates, the band 

leaders resisted any form of federal control over their lands, whether acquired 

before the 1855 Treaty or pursuant to it.  Commissioner Manypenny and Henry 

Gilbert accepted the bands’ position, promising patents to the land and a limited 

restriction on alienation only on selected (not purchased) lands.  Other lines of 

discussions at the treaty council also demonstrated that the 1855 Treaty did not 

establish federal superintendence over all the lands in the listed survey townships. 

For instance, the band leaders expressed an interest in continuing federal 

payments.  Wasson said it most eloquently when he explained that the bands 

wanted the government to “lock” the money due to the bands under the old treaties 

in its “bread box.”  (PageID.7128.)  He also used the allegory of the little swan 
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(much like the goose that laid the golden egg) to describe annual interest paid on an 

annuity.  (PageID.7128.)  Band members had used annuity payments to purchase 

tens of thousands of acres of land before the 1855 Treaty to avoid removal by the 

federal government.  Thus, the desire to continue payments was consistent with an 

intent to live outside the federal government’s control. 

However, the federal government did not intend to make indefinite payments 

to the bands.  Commissioner Manypenny viewed continuing payments as creating a 

“dependenc[y]” that was an “impediment to the civilization of the Indians[.]”  

(PageID.7127.)  Henry Gilbert also gave a long speech in which he noted the band 

leader’s desire to “attain” the “civilization and citizenship of the whites.”  

(PageID.7150.)  Like Commissioner Manypenny, he believed it impossible for them 

to assimilate “so long as you leave a fund in the hands of the U.S….”  

(PageID.7150.)  He urged the band members to be independent, saying: 

We think you should be restricted in the full care of this land & money 
for a few years, yet we think that the time will shortly come, when you 
can take care of them for yourself.  Now though we advise you to take 
care of the little swan, we want you to remember that by & by he will 
get so old that he will not pay for keeping.  The government is willing 
to take care of your property; but if you improve for the next twenty 
years as fast as you have during the last five, I [will] tell your great 
father that you can take care of it as well for yourselves, as he can for 
you.  So that I think we must fix a time, when your connection with the 
U.S. shall cease.   

(PageID.7151.)  Henry Gilbert proposed to pay interest plus $10,000 of the capital 

per year for ten years, and then the $200,000 for the reservations under the 1836 

Treaty at the end of that period.  (PageID.7151.)   
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The band leaders understood that they would be independent of the federal 

government’s control within ten years.  As Assagon said, “Now since our little swan 

is to live ten years & not diminish by age, we wish you to feed him, & are willing to 

take the interest & the $10,000 for ten years.  And we wish you in the meantime to 

take good care of the swan, so that we shall find him in good order.”  (PageID.7152.) 

The end of federal superintendence came up several times as the band 

leaders and federal negotiators discussed state and local taxes.  (PageID.7139-

7141.)  Waubojeeg, Commissioner Manypenny, and Henry Gilbert also addressed 

placing the band members under state jurisdiction by having them become state 

citizens.  (PageID.7140-7141, 7144, 7150.)  Both federal representatives also 

thought annuity payments would end when the band members became state 

citizens.  (PageID.7154-7155.) 

Neither the band leaders nor the federal negotiators wished to extend federal 

superintendence over the lands listed in Article I of the 1855 Treaty, which is 

directly inconsistent with establishing an Indian reservation. 

5. The parties discussed reservations, but never in 
connection with the survey townships listed in Article I. 

The band leaders and the federal negotiators had the common vocabulary 

necessary to discuss establishing new reservations under the 1855 Treaty if anyone 

had desired to create one.  (Ex. B, p. 86.)  Anishinaabemowin used the word 

ashkonigan (Odawa dialect) or ishkonigan (Ojibwe dialect) to refer to Indian 

reservations.  A dictionary of the “Otchipwe” language published in 1853 included 
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the word ishkonigan, showing it was used at the time the 1855 Treaty was 

negotiated.  (PageID.8231, 8273.)   

The treaty council journal from 1855 also shows the parties using a variation 

on the word “reserve” in four distinct ways.  Assagon (PageID.7130), Henry Gilbert 

(PageID.7130, 7135, 7147), and Commissioner Manypenny (PageID.7147) each 

referred to “reservations” under the 1836 Treaty, which was apparent from their 

references to the $200,000 ($200 boxes) due under that treaty for the reservations.  

Henry Gilbert used the term “reservation of land” when addressing a question 

about money paid to missionary Leonard Slater in lieu of an individual land grant 

under Article 9 of the 1836 Treaty.  (PageID.6828, 7134.)  Henry Gilbert referred to 

a $20,000 “reserved annuity.”  (PageID.7135.)  Commissioner Manypenny said that 

the parties had “held in reserve” some important issues under consideration.  

(PageID.7149.)  None of those statements related to lands under Article I. 

The band leaders and federal representatives used other words to refer to the 

lands that Article I would allow band members to select.  The term used most often 

in the treaty council journal was simply “land” or “lands,” which appeared dozens of 

times and was used by at least nine band leaders and both Commissioner 

Manypenny and Henry Gilbert.  (PageID.7134-7159.)  Commissioner Manypenny 

and Henry Gilbert additionally used “farm” and “tract” to refer to the lands. 

(PageID.7136, 7138, 7141-7142, 7159.)  Wasson also referred to “lands for a 

homestead.”  (PageID.7140.)   
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Commissioner Manypenny and Henry Gilbert spoke about the individual 

lands as “homes” (PageID.7135), “locations for homes” (PageID.7125), “permanent 

homes” (PageID.7135, 7144), “particular homes” (PageID.7141), a “suitable home” 

(PageID.7146), and “new homes” (PageID.7149).  With only one exception, the term 

“homes” was always plural.  That was consistent with the individual lands band 

members would select or purchase under the treaty.  It was also consistent with 

what the bands and federal representatives called the lands band members bought 

before the treaty, which they said were their “homes.”  (PageID.8133, 8164, 8305.) 

Additionally, none of the parties at the treaty council in 1855 referred to the 

survey townships listed in Article I as the bands’ “country” or “territory.”  Nor does 

the treaty council journal provide examples of band members or federal 

representatives comparing the lands to be selected with an Indian reservation.  In 

total, the band leaders and the federal negotiators left a convincing record that they 

did not want or establish Indian reservations in the 1855 Treaty. 

II. If the 1855 Treaty created an Indian reservation for the political 
predecessors to the Tribe, that reservation ceased to exist under the 
treaty’s terms. 

If Article I, Paragraphs Third and Fourth of the 1855 Treaty created an 

Indian reservation, the terms of the treaty ensured that the reservation was 

temporary.  A temporary reservation was consistent with the parties’ intent that 

the band members become state citizens.  It would have also reflected the bands’ 

experience under the 1836 Treaty, when the Senate changed the aboriginal 

reservations from permanent to temporary. 
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Only by restricting alienation could the United States ensure that any of the 

lands in the survey townships listed in Article I would be used for Indian purposes 

subject to a right of federal superintendence.  But as explained above, the 1855 

Treaty allowed restrictions on alienation only temporarily, stating that any 

restriction ended “upon the actual issuing of the patent[.]”  (PageID.6895.)  Further, 

the 1855 Treaty did not authorize the United States to include additional 

restrictions on alienation in the patents themselves, providing that the patents 

must be issued “in the usual form,” i.e. without restrictions.  (PageID.6895.)  Thus, 

the treaty was not designed to have the lands meet the definition of Indian country 

indefinitely. 

Despite its failure to issue all patents within ten years, the United States did 

implement the 1855 Treaty.  For example, the General Land Office issued some 

unrestricted patents before 1872.  (Ex. C.)  In 1872, Congress stepped in to fix the 

problems the band members had in obtaining patents under the 1855 Treaty.  The 

1872 Act required federal officials to carry out the terms of the 1855 Treaty by 

issuing patents, with some adjustments to reflect the time that had passed since 

1855.  Congress also extended the time to issue patents in the 1875 and 1876 Acts 

when it became apparent to federal officials that the band members still had not 

received the patents promised under the 1855 Treaty.  (PageID. 8664-8665, 8673-

8674, 8684.)  (Ex. D.)  Those patents, which referred to the 1855 Treaty, ended any 

Indian reservation, as the treaty itself had contemplated.  Thus, even if the survey 
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townships listed in Article I, Paragraphs Third and Fourth comprised an Indian 

reservation at some point in history, they are not Indian country today. 

III. If the 1855 Treaty created an Indian reservation for the political 
predecessors to the Tribe that did not expire under the treaty’s 
terms, Congress disestablished that reservation in the 1870s. 

If the 1855 Treaty created a permanent reservation for the Tribe’s political 

predecessors, Congress plainly stated its intention that the 1872 Act terminated 

it.15  Accordingly, the State contends that Congress “disestablished” the reservation 

in the 1872 Act, meaning that Congress eliminated it entirely.  See Gaffey, 188 F.3d 

at 1017 (disestablishment eliminates a reservation, diminishment makes a 

reservation smaller). 

A. The Solem test. 

“Once a block of land is set aside for an Indian Reservation and no matter 

what happens to the title of individual plots within the area, the entire block 

retains its reservation status until Congress explicitly indicates otherwise.”  Solem 

v. Bartlett, 465 U.S. 463, 470 (1984).  Accordingly, courts do not “lightly infer[]” that 

Congress intended to alter the boundaries of an Indian reservation.  Id.  However, 

“Congressional intent” is the controlling principle when it comes to determining 

whether an act disestablished a reservation.  Rosebud Sioux Tribe v. Kneip, 430 

U.S. 584, 586 (1977).  

                                                 
15 The State uses the term “reservation” in this part of the brief solely for the sake 
of argument, not to concede any issue.   
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Courts use the three-part analysis in Solem, 465 U.S. at 470-71, to determine 

whether Congress intended to alter the boundaries of an Indian reservation.  See 

Osage Nation v. Irby, 597 F.3d 1117, 1122 (10th Cir. 2010) (applying Solem to 

disestablishment).  Under Solem, courts first examine “the statutory language used 

to open the Indian lands” because that language is most “probative” of 

Congressional intent.  Solem, 465 U.S. at 470.  Second, courts consider the “events 

surrounding the passage of” the act to determine whether there was a “widely-held, 

contemporaneous understanding that the affected reservation would shrink,” or in 

this case disappear, “as a result of the proposed legislation[.]”  Id. at 471.  Third, 

courts consider “events that occurred after the passage” of the act.  Id.  This 

analysis is expansive, requiring that a court look at “all the circumstances 

surrounding the opening of a reservation.”  Hagen, 510 U.S. at 412.   

As the briefing in a case currently pending in the Supreme Court indicates, 

the Solem test may not be suited to every reservation disestablishment case.  See 

Royal v. Murphy, 875 F.3d 896 (2017) cert granted 138 S. Ct. 2026 (2018), briefs 

available at <https://tinyurl.com/y36lubes> (last visited March 17, 2019).  Thus, the 

State assumes the test applies until the Supreme Court directs otherwise and 

reserves its right, if necessary, to address any new test adopted. 

B. Congress expressed its clear intent to disestablish the 
reservation in the language of the 1870s Acts. 

When Congress enacts a law that returns land to the public domain, it strips 

the land of its status as an Indian reservation.  DeCoteau, 420 U.S. at 446; Pittsburg 
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& Midway Coal Min. Co. v. Yazzie, 909 F.2d 1387, 1401-04 (10th Cir. 1990) (viewed 

in historical context and under federal precedent, language restoring lands to the 

public domain terminates a reservation).  Congress did that in the 1872 Act, where 

it said that “all the lands remaining undisposed of in the reservation made for the 

Ottawa and Chippewa Indians of Michigan” under the 1855 Treaty “shall be 

restored to market….”  17 Stat. 381, § 1.  The intent to “restore” those lands to 

“market” was also in the act’s title.   

By restoring the remaining lands to market, Congress intended to open those 

lands to “sale or settlement” as part of the public domain.  See Hagen, 510 U.S. at 

412 (opening land to “sale or settlement” extinguishes the use of those lands as an 

Indian reservation).  In the 1872 Act, saying that the lands were “restored to 

market” was the same as saying that they were restored to the public domain.  As 

§ 5 said, after the lands were restored to market, “they shall be subject to the general 

laws governing the disposition of the public lands of the United States[.]”  17 Stat. 

381, § 5 (emphasis added).  This operative language made clear that lands restored 

to market were public lands.  See Hagen, 510 U.S. at 413 (“Our cases considering 

operative language of restoration have uniformly equated it with a congressional 

purpose to terminate reservation status.”).   

The 1872 Act did not require any additional language to disestablish the 

reservation.  The United States had already obtained a cession of the lands 

returned to market for a sum certain, which creates an “almost insurmountable 

presumption that Congress meant for the tribe’s reservation to be diminished.”  
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Solem, 465 U.S. at 470-71; see also Osage, 597 F.3d at 1123 (“Sum-certain payments 

indicate an intent to terminate the reservation[.]”).  Though spread out over the 

course of years, express language ceding the lands for a sum certain can be found in 

the 1836 Treaty (Articles First, Second, Third, and amendments) and the Articles of 

Assent (Article I), with additional payments provided under Article 2 of the 1855 

Treaty.16  See generally Nebraska v. Parker, 136 S. Ct. 1072, 1080 (2016) (looking at 

treaty language to understand statute).  Further, because the 1872 Act applied to 

all unsold and unselected lands in the reservation, it eliminated the reservation in 

its entirety.  See DeCoteau, 420 U.S. at 446 (agreement to cede all unallotted land 

was evidence of disestablishment of the reservation). 

The 1875 and 1876 Acts support the conclusion that Congress intended to 

disestablish the reservation at the Little Traverse Bay.  Both acts carried forward 

the purpose of the 1872 Act, amending it to ensure that patents were issued to band 

members, so the remainder of lands were restored to market.   

Other aspects of the 1870s Acts distinguish those statutes from acts that 

merely opened reservations to settlement, demonstrating that Congress intended to 

eliminate the reservation.  For instance, none of the 1870s Acts required the United 

States to give the bands proceeds from the sale of the lands returned to market, or 

to hold those funds in trust.  Cf. Parker, 136 S. Ct. at 1077; Mattz v. Arnett, 412 U.S. 

481, 495 (1973); Seymour v. Superintendent of Wash. State Penitentiary, 368 U.S. 

                                                 
16 The Tribe received additional compensation for the ceded lands under § 104 of the 
Michigan Indian Land Claims Settlement Act (MILCSA), Pub. L. No. 105–143, 111 
Stat. 2652 (1997). 
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351, 355 (1962).  Nor did the 1870s Acts require lands that had valuable natural 

resources, such as pine timber, be reserved for the bands.  Cf. Solem, 465 U.S. at 

474 (coal lands reserved for tribe).   

Additionally, the 1872 Act did not offer lands to all tribal members before 

opening them to settlement.  Instead, § 2 allowed only those band members “who 

shall not have made selections or purchases” under the 1855 Treaty to obtain lands.  

Cf. Parker, 136 S. Ct. at 1077 (tribe members offered opportunity to obtain 

allotments before lands opened).  Nor did any of the 1870s Acts restrict alienation of 

the lands this class of band members obtained under the 1872 Act.  Cf. Parker, 136 

S. Ct. at 1077 (allotments subject to twenty-five-year trust period).  In each of the 

1870s Acts, Congress also set conditions on who could enter the remaining land, 

when entry would occur, the allowable purposes for entry, and the price at which 

lands would be sold.   

All these factors confirm Congress viewed the United States as the owner of 

the land and did not intend to continue any part of the reservation for the bands.  

C. The 1870s Acts were contemporaneously understood to 
disestablish the reservation. 

Even if the language of the 1870s Acts did not unambiguously terminate the 

reservation, courts can “infer” that Congress intended to alter (in this case 

eliminate) the boundaries of a reservation if that was the “contemporaneous 

understanding” of the statutes.  Solem, 465 U.S. at 471.  There is evidence that the 

1872 Act was understood at the time to eliminate any reservation.   
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For instance, in 1873, a Michigan newspaper noted the 1872 Act and 

observed the “important fact” that remaining unsold lands would be restored to 

market.  (PageID.8679.)  Another article from 1875 stated the lands were to be 

restored to market that year, which was hailed as a “most important event” and 

“gigantic stride toward the future agricultural and commercial importance of the 

counties” where the lands were located.  (PageID.8699.)  These articles suggest that 

restoration to market was viewed as a significant change in the status of the lands. 

When the remaining lands were restored to market in 1875, Odawa band 

members in Emmet, Charlevoix, and Cheboygan counties found themselves still 

without patents.  Concerned the “lands will soon be disposed of leaving none of us 

poor Indians without [sic] a home,” they wrote to the Secretary of the Interior.  

(PageID.8706.)  They asked for their patents, suggesting that there was no 

reservation left where they could reside in the absence of individual title to the 

land.  (PageID.8706.)   

By 1876, Michigan Indian Agent George Lee acknowledged the fraud had 

resulted in many band members losing their lands.  (PageID.8716.)  Despite his 

sympathy, he saw “no legal warrant for rendering [assistance]; other than in an 

unofficial and advisory manner,” a stance that was inconsistent with continuing 

reservation status where the federal government would have had superintending 

control.  (PageID.8716.)   

Other contemporaneous evidence that the reservation did not exist appeared 

on maps.  For instance, the General Land Office, which managed and sold public 
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lands for the United States, published a map of Michigan in 1878.  (PageID.7260.) 

The map shows reservations at the Keweenaw Bay and Isabella County, consistent 

with the 1854 La Pointe and the 1864 Saginaw treaties.  But the map does not show 

a Little Traverse Bay Indian reservation.  Even a commercial map that had 

identified an “Indian reserve” at the Little Traverse Bay in 1868 had dropped that 

label for the lands by 1873.  (PageID.7247, 7255.)  This evidence supports the 

conclusion that any reservation created under the 1855 Treaty had ceased to exist. 

D. Subsequent history demonstrates that a reservation does not 
exist today. 

Courts also look at a range of evidence to understand what happened after 

Congress opened lands to settlement and determine whether those events were 

consistent with disestablishment.  See Solem, 465 U.S. at 471.  This type of evidence 

inherently consists of snapshots of different times.  But the overall picture the 

evidence offers is that the reservation no longer exists. 

1. Indians do not comprise a majority of the population. 

Where “non-Indian settlers flooded into the opened portion of a reservation 

and the area has long since lost its Indian character … de facto, if not de jure, 

diminishment may have occurred.”  Solem, 465 U.S. at 471.  The “subsequent 

demographic history of opened lands” serves “as one additional clue as to what 

Congress expected would happen once land on a particular reservation was opened 

to non-Indian settlers.”  Id. at 471-72.   
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Beginning with the 1860 United States Census, enumerators were instructed 

to count all Indians who had “renounced tribal rule, and who under State or 

Territorial laws exercise the rights of citizens[.]”  (PageID.8484, ¶ 5.)  The county-

level data from the United States Census17 shows that more than 90% of the 

population in Charlevoix and Emmet Counties was Indian in 1870.  (Ex. E, p. 5.)  

But Indians as a percentage of the county population dropped precipitously, 

reaching only about 16% in 1880.  (Ex. E, p. 5.) 

In 1880, there were only 1,348 Indians counted out of a total of 11,869 people 

living in the twenty-seven governmental units that overlapped fully or partially 

with the survey townships listed in Article I, Paragraphs Third and Fourth.  

(PageID.8792-9092.)  Those data reveal that all individuals identified as Indians, 

regardless of their band or tribal affiliation, were about only 11.35% of the total 

local population just a few years after the lands were returned to market in 1875.   

Since 1900, Indians of all tribal affiliations have never exceeded 5.7% of the 

Charlevoix and Emmet County population.  (PageID.3829.)  United States Census 

data from 1990, 2000, and 2010 allow the Indian and non-Indian populations in the 

reservation to be compared visually.  (Ex. E, pp. 7-9, 11, fig. 2-2 through 2-10.)  Non-

Indians greatly outnumber Indians, regardless of whether the census data are 

presented as density or a concentration.   

                                                 
17 The State has not filed all the United States Census data because it is 
voluminous.  The State requests that the court take judicial notice of those data 
under Fed. R. Evid. 201 because they are accurately and readily available from the 
Census Bureau, National Archives, and other sources.  
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The Tribe’s member enrollment data from 2017 underscores this picture of 

the reservation.  Those data are summarized18 in two figures that omit personally 

identifying information to preserve confidentiality.  (Ex. E, figs. 2-1A and 2-1B.)  

The data show that enrolled members of the Tribe (Tribal Members) do not 

constitute a majority of the population in the reservation.  (Ex. E, pp. 9-10.)  In fact, 

more Tribal Members live outside the reservation than live inside it.  (Ex. E, p. 9.)  

Even if all Tribal Members moved to the reservation, they would remain a minority 

of the population.  (Ex. E, p. 10.)   

These population and tribal membership figures are both consistent with 

reservation disestablishment. 

2. Indians do not hold the majority of lands. 

Courts also consider who holds the majority of lands in a former reservation 

to see if that is consistent with diminishment or disestablishment.  See Rosebud 

Sioux, 430 U.S. at 605 (noting 90% of lands owned by non-Indians).  Evidence 

concerning who received patents in the reservation suggest that band members did 

not acquire a majority of the lands.  (Ex. F, pp. 48, 95-98.)  Land frauds and tax 

reversion soon divested band members of many of those lands.  

                                                 
18 In accordance with Fed. R. Evid. 1006, all parties have the tribal enrollment data 
underlying the summary figures.  Those data were produced pursuant to a 
protective order and subject to an attorney-eyes-only designation.  They can be 
provided to the court under seal if needed. 
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The number of private tribal and non-tribal land owners is difficult to 

identify given the size of the geographic area and the number of people living in 

what the Tribe claims is its reservation.  But given the small proportion of Indians 

to non-Indians in that area, there is no reason to assume that the lands are largely 

owned or controlled by the Tribe or its members.  Further, the State is the largest 

landholder in the survey townships around the Little Traverse Bay listed in the 

1855 Treaty.  (ECF Nos. 75-06, 75-07, 75-08.)  In comparison, in 2018, the Tribe 

owned only about 1,154 acres of land in all of Emmet and Charlevoix counties.  (Ex. 

A.)  A disparity like this is consistent with reservation disestablishment.  

3. People do not see the area as a reservation. 

Any concept that a reservation existed soon faded after the United States 

opened the lands to settlement.  National maps of Indian reservations prepared for 

the Commissioner of Indian Affairs in 1883 and 1896 did not depict an Indian 

reservation in any of the survey townships listed in Article I of the 1855 Treaty.  

(PageID.7262, 7264.)  By 1936, a report to the Commissioner of Indian Affairs 

stated that there was no record that Odawa and Ojibwe “ever had” a reservation.  

(PageID.9162.)  In 1967, the State identified only four reservations, none of which 

were at the Little Traverse Bay.  (PageID.9173.)  Jumping ahead to 1989, when the 

Tribe was seeking reaffirmation, Article II of the Tribe’s constitution and bylaws 

defined its territory only as its (future) trust lands, not as a reservation.  

(PageID.9194.)  Thus, this area has not been viewed as a reservation for far longer 

than a century. 
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4. State and local government exercise jurisdiction. 

How federal, state, local, and tribal governments exercise jurisdiction in an 

area is relevant to determining whether Congress disestablished a reservation and 

the justifiable expectations residents have that should not be disturbed.  See 

Rosebud Sioux, 430 U.S. at 605.  Here, the justifiable expectations favor state and 

local jurisdiction over federal and tribal jurisdiction, supporting disestablishment. 

As the statement of facts noted, state and local government have exercised 

jurisdiction over the Little Traverse Bay area at least since the 1870s, if not earlier 

than that.  That state and local jurisdiction continued in the twentieth century 

before reaffirmation in 1994. 

Even tribal witnesses provide proof of this jurisdictional arrangement.  For 

instance, Tribal Elders are divided on whether the land at issue in this case has 

been an Indian reservation since 1855.  Some unambiguously state that they did not 

grow up on an Indian reservation.  (Ex. G, pp. 49-52, 113-114; Ex. H, pp. 32-33, 69-

72; Ex. I, pp. 40-41, 46, 51-52, 74.)  Other Tribal Elders assert with certainty that 

the land is an Indian reservation.  (Ex. J, pp. 38, 40-41; Ex. K, pp. 32-34, 41-24; Ex. 

L, pp. 62, 99-100.)  But they all recall the State and local governments providing 

services and exercising jurisdiction before 1994, when the Tribe reaffirmed its 

relationship with Congress.  The Tribal Elders each point to state and local 

governments providing schools, roads, emergency services, prosecuting crimes, 

granting licenses, and taking other actions.  (Ex. G, pp. 20-21, 55-65, 123; Ex. H, pp. 
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43-47, 64; Ex. I, pp. 69-75; Ex. J, pp. 66-72; Ex. K, pp. 56-58, 68; Ex. L, pp. 109-110, 

112-113.)   

Even after reaffirmation in 1994, the tribe exercised its jurisdiction on its 

trust lands.  The Tribe has located its governmental and social services on its trust 

lands.  (Ex. A.)  Its interlocal agreements also recognize that tribal jurisdiction 

exists on trust lands and that local governments exercise jurisdiction outside those 

lands.  (Ex. M, Ex. N.)  Even articles published in the local newspapers identify the 

Tribe exercising jurisdiction on its trust lands, except as expressly agreed with 

other local units of government.  (Ex. O, Ex. P.)  Tribal employees have even 

recognized that exclusive tribal jurisdiction under their respective areas or 

programs has been limited to trust lands.  (Ex. Q, pp. 20-22; Ex. R, pp. 23, 111; Ex. 

S, pp. 62-63.)  These examples do not portray the Tribe governing all the lands it 

calls its reservation. 

Further, while the United States has a relationship with the Tribe, it has not 

attempted to regulate the wider reservation the Tribe claims.  For instance, just one 

year before the Tribe filed this lawsuit, the Bureau of Indian Affairs’ Office in Sault 

Ste. Marie did not identify a reservation under the 1855 Treaty for the Tribe.  

(PageID.911.)  Instead, it identified the Tribe’s trust lands as its reservation.  

(PageID.914-916.)   

These are just a few of the examples of where and how federal, state, local, 

and tribal governments have exercised jurisdiction.  Yet these examples suggest 

that, if the Tribe ever had a reservation under the 1855 Treaty, it has not existed 
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for a long time.  To reach a contrary conclusion would require a strained reading of 

the 1872 Act, contrary to Congress’s intent to disestablish the reservation. 

CONCLUSION AND RELIEF REQUESTED 

For the reasons stated above, the State respectfully asks that the court grant 

this motion, enter judgment in Defendants’ favor, and deny all relief to the Tribe. 

Respectfully submitted,   
 
Dana Nessel 
Attorney General 
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