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CONCISE STATEMENT OF ISSUES PRESENTED 

1. Has the Tribe pleaded and provided evidence of a modern-day case or 
controversy within the meaning of Article III of the Constitution 
sufficient to establish subject-matter jurisdiction? 

2. In the absence of a modern-day case or controversy, does this Court 
have subject-matter jurisdiction to decide a purely historical question 
regarding treaty interpretation? 

 

CONTROLLING OR MOST APPROPRIATE AUTHORITY 

Authority: 
 
Aetna Life Ins. Co. v. Haworth, 300 U.S. 227 (1937) 

County of Mille Lacs v. Benjamin, 361 F.3d 460 (8th Cir. 2004) 

Cass County v. United States, 570 F.2d 737 (8th Cir. 1978)
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INTRODUCTION 

The Little Traverse Bay Bands of Odawa Indians (Tribe) sued the Governor 

(State) seeking to establish that the Treaty with the Ottawa and Chippewa, 11 Stat. 

621 (July 31, 1855) (1855 Treaty) designates 337 square miles of modern-day 

Emmet and Charlevoix counties as its permanent reservation. (PageID.1-18.)  Since 

this litigation began, Defendant Michigan Governor (the State) has attempted to 

learn what the Governor or another state employee allegedly did that would require 

the court to decide the Tribe’s reservation claim.  After more than three years, 

dozens of depositions, and thousands of pages of discovery, the Tribe has not 

provided an answer. 

The State and Tribe disagree about whether the 1855 Treaty created a 

reservation and whether any such reservation continues to exist today.  And no 

doubt a decision on the merits of this case would be significant for all parties 

involved, regardless of how the court ruled.  But the “momentous” nature of this 

dispute is insufficient to grant this Court jurisdiction.  See County of Mille Lacs v. 

Benjamin, 262 F. Supp. 2d 990, 1001 (D. Minn. 2003), aff’d 361 F.3d 460 (8th Cir. 

2004).  Federal courts do not sit to decide academic questions about treaty 

interpretation.  They have jurisdiction only over “definite and concrete” disputes 

“touching the legal relations of parties having adverse legal interests.”  Aetna Life 

Ins. Co. v. Haworth, 300 U.S. 227, 240-41 (1937). 

In this case, the Tribe has not identified a set of facts that exists in the real 

world where it claims the State improperly exercised jurisdiction within the claimed 

reservation.  Accordingly, this Court lacks subject-matter jurisdiction. 
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STATEMENT OF FACTS 

This statement of facts describes the Tribe’s allegations of a dispute between 

the parties, along with the State’s efforts to discover the facts underlying those 

allegations.  The specific allegations and the facts underlying them will be discussed 

in greater detail in the Argument section below. 

The Tribe’s complaint 

The Tribe sued the State seeking to establish that the 1855 Treaty designates 

the exterior boundary of its permanent reservation. (PageID.1-18.)  The Tribe seeks 

a declaration “that the lands within the boundaries of the Reservation are Indian 

country under federal law” and an order “enjoining the State from its improper 

exercise of authority within the Reservation.”  (PageID.2, ¶ 5.)  The Tribe contends 

that it “has continuously asserted its right to occupy and exercised its sovereign 

governmental authority within the Reservation.”  (PageID.2, ¶ 2.) 

The Tribe alleges that this Court has jurisdiction pursuant to 28 U.S.C. 

§ 1331 (federal question jurisdiction), 28 U.S.C. § 1362 (jurisdiction over actions 

brought by Indian tribes arising under the U.S. Constitution, laws, or treaties), the 

Declaratory Judgment Act, 28 U.S.C. § 2201(a), and the Court’s equitable powers to 

issue injunctive relief.  (PageID.3, ¶¶ 9, 12, 13.) 

The Tribe also alleges that “the State of Michigan does not recognize or 

respect the Reservation boundaries.”  (PageID.2, ¶ 4.)  In asserting that venue is 

proper, it claims that there are “events and omissions giving rise to the Tribe’s 
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claims [that] occurred and are occurring on the Tribe’s Reservation[.]”  (PageID.4, 

¶ 14 (emphasis added).)   

The allegations of wrongdoing by the State appear in paragraphs 50 and 51.  

(PageID.12-15.)  The Tribe asserts that “the State has been inconsistent in its 

treatment of the Reservation” and “has expressly refused to recognize the Tribe’s 

Reservation in a number of ways ….”  (PageID.13, ¶ 51.)  As examples, the Tribe 

points to the State’s assertion of jurisdiction over Indian child-welfare matters; local 

governments’ and municipalities’ failure to follow procedures under the Native 

American Graves Protection and Repatriation Act (NAGPRA), 25 U.S.C. §§ 3001-

3013; and the State’s imposition of income tax on tribal members who live and work 

within the claimed reservation, but live in areas excluded under the terms of the 

Tribe’s voluntary tax agreement with the State.  (PageID.13-15, ¶¶ 51.a-51.c.) 

The Tribe also suggests that state employees or officials have conceded that 

the claimed reservation exists and that the Tribe exercises jurisdiction there.  

(PageID.12-13, ¶ 50.)  The Tribe noted as examples of this acquiescence its 

voluntary tax agreement with the State, a memorandum of agreement with the 

State related to an environmental cleanup, the Tribe’s application of its hunting 

and conservation laws within the claimed reservation, agreements with counties 

regarding road projects, and agreements with county and local law enforcement 

agencies.  (PageID.12-13, ¶¶ 50a-50e.) 

Finally, the Tribe claimed that the “State’s inconsistent treatment of the 

Reservation injures the Tribe’s ability to fully assert its jurisdiction and 
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sovereignty” in the areas of child and adult welfare, NAGPRA, the Violence Against 

Women Reauthorization Act of 2013, 34 U.S.C. §§ 12291-12512, and the 

environment.  (PageID.15-16, ¶¶ 52a.-52.e.) 

As relief, the Tribe seeks a declaration “that the Little Traverse Reservation 

as established by the Executive Order of 1855 and the1855 [sic] Treaty of Detroit 

exists today, and that all lands within the Reservation are Indian country under 

federal law.”  (PageID.17, ¶ I.)  The Tribe also seeks broad injunctive relief against 

the current and future governors, as well as State “agents, servants, employees, 

officers and attorneys, municipalities, and anyone acting in concert with them.”  

(PageID.17, ¶ II.)  The Tribe seeks to “forever bar[]” these individuals from 

“asserting jurisdiction over the Tribe or Tribal citizens in any way inconsistent with 

the Reservation’s status as Indian country” and “taking any actions that would 

interfere with the rights of the Tribe and its citizens under federal law to be 

otherwise free of state law and regulation within the Little Traverse Reservation.”  

(PageID.17, ¶ II.1-2.) 

Efforts to identify a case or controversy 

From the beginning of this litigation, the State has maintained that the Tribe 

failed to plead a justiciable question.  The State flagged this issue in the Rule 16 

joint status report, which was filed less than two months after this case began.  

(PageID.80, 81.) 

The State attempted through informal discussions with the Tribe and formal 

discovery to identify a modern-day case or controversy, including offering to 
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stipulate to facts that identified a justiciable dispute.  (PageID.2157.)  The Tribe 

changed its position several times on whether discovery about modern-day events 

was appropriate or whether the case turned solely on the historical question of 

treaty interpretation. 

At one point, the Tribe sought a protective order against the State’s discovery 

of modern-day facts (ECF No. 170), arguing in part that any discovery of modern-

day events must wait until Phase II of this litigation, even though the Tribe had 

sought similar discovery.  (PageID.2142-2143.)  The State responded that the 

discovery was necessary to determine whether a justiciable case or controversy 

existed that established jurisdiction in this Court.  (ECF No. 186, PageID.2430.)  

Magistrate Green granted the protective order, finding that the discovery requests 

sought relevant information but were disproportionate in Phase I of the litigation.  

(ECF No. 2550; PageID.2641-2643.)  But as requested by the State (PageID.2438), 

Magistrate Green did not determine whether a case or controversy existed.  

(PageID.2641-2644.)  The State did not appeal the ruling on the discovery issue and 

does not challenge it in this motion. 

As explained in greater detail below, information gathered through discovery 

confirmed that the facts did not support the Tribe’s allegations about disputes with 

the State and that the Tribe had not pleaded an actual case or controversy.  This 

creates a conundrum for the State.  Any party, or even a court sua sponte, may raise 

the issue of subject-matter jurisdiction at any time during litigation, even on 

appeal.  In re Lewis, 398 F.3d 735, 739 (6th Cir. 2005).  The State has invested vast 
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amounts of time and resources in this litigation and is fully prepared to see it 

through to conclusion.  But now that the State has confirmed that the Tribe did not 

plead a case or controversy, it cannot stay silent and risk that jurisdiction will be 

questioned later, potentially even after final judgment. 

Having failed to provide evidence of a case or controversy in discovery, the 

Tribe is foreclosed from coming forward now with new evidence in response to this 

motion. 

LEGAL STANDARD 

A motion to dismiss for lack of subject-matter jurisdiction is brought under 

Federal Rule of Civil Procedure 12(b)(1).  “Federal courts are courts of limited 

jurisdiction.”  Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 

(1994).  “Article III of the Constitution confines the federal courts to adjudicating 

actual ‘cases’ and ‘controversies.’”  Wayside Church v. Van Buren County, 847 F.3d 

812 (6th Cir. 2017) (citing U.S. Const. art. III, § 2).  “Subject-matter jurisdiction, 

because it involves a court’s power to hear a case, can never be forfeited or waived.”  

Arbaugh v. Y&H Corp., 546 U.S. 500, 514 (2006) (citing United States v. Cotton, 535 

U.S. 625, 630 (2002)).  Where a district court’s subject-matter jurisdiction is 

challenged, “‘the plaintiff has the burden of proving jurisdiction in order to survive 

Case 1:15-cv-00850-PLM-PJG   ECF No. 572 filed 03/18/19   PageID.9342   Page 16 of 53



 
7 

the motion.’”  Wayside Church, 847 F.3d at 817 (quoting Rogers v. Stratton Indus., 

Inc., 798 F.2d 913 (6th Cir. 1986)).1 

ARGUMENT 

I. This Court lacks subject-matter jurisdiction because the Tribe has 
not pleaded and provided evidence of a modern-day case or 
controversy under Article III. 

This Court has subject-matter jurisdiction in this case only if the Tribe has 

pleaded an actual case or controversy.  U.S. Const. art. III, § 2, cl. 1; 28 U.S.C. 

§ 2201(a).  This Court has already ruled that “the Tribe’s claim, taken as pleaded, 

does not arise from the Treaty itself” because “the Tribe alleges that its cause of 

action arises from current violations of its treaty rights by the State in which it is 

located ….”  (PageID.6730.)  Indeed, the Tribe has led this Court to believe that 

there is a current, real-world dispute between the parties involving a child-welfare 

matter, state taxation, or the handling of human remains that requires this Court 

to determine whether the claimed reservation exists. 

But more than three years into this case, the State still cannot identify what 

the dispute is.  The Tribe has made only vague allegations of wrongdoing and 

aspirational statements about the jurisdiction it could exercise if this Court rules in 

its favor.  The evidence the State has obtained in discovery is no more illuminating.  

                                                 

1 If this Court, like the district court in County of Mille Lacs, 262 F. Supp. 2d at 994, 
concludes that a motion to dismiss under Rule 12(b)(1) is untimely and employs a 
summary-judgment analysis, the result remains the same.  See County of Mille Lac 
v. Benjamin, 361 F.3d 460, 464-65 (8th Cir. 2004) (directing judgment without 
prejudice for dismissal solely on jurisdictional grounds). 
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Neither the pleadings nor the evidence are sufficient to establish subject-matter 

jurisdiction. 

A. Federal courts cannot exercise subject-matter jurisdiction 
unless a definite and concrete controversy exists. 

Federal courts only have jurisdiction to hear actual cases and controversies.  

U.S. Const. art. III, § 2, cl. 1; County of Mille Lacs, 361 F.3d at 463.  A justiciable 

controversy is one grounded in a concrete dispute, as “distinguished from a 

difference or dispute of a hypothetical or abstract character; from one that is 

academic or moot.”  Aetna Life, 300 U.S. at 240.  “The controversy must be definite 

and concrete, touching the legal relations of parties having adverse legal interests.”  

Id. at 240-41. 

The controversy requirement of the Declaratory Judgment Act, 28 U.S.C. 

§ 2201(a), “is synonymous with that of Article III of the Constitution.”  County of 

Mille Lacs, 361 F.3d at 463 (citations omitted).  Whether a case presents a 

controversy within the meaning of the Declaratory Judgment Act is determined 

case by case.  Maryland Cas. Co. v. Pacific Coal & Oil Co., 312 U.S. 270, 273 (1941).  

“Basically, the question in each case is whether the facts alleged, under all the 

circumstances, show that there is a substantial controversy, between parties having 

adverse legal interests, of sufficient immediacy and reality to warrant the issuance 

of a declaratory judgment.”  Id. 

Federal courts do not have automatic jurisdiction to hear a case simply 

because an Indian tribe is a party.  13D Charles Alan Wright & Arthur R. Miller, 
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Federal Practice and Procedure Jurisdiction § 3579 (3d ed.).  The courts apply the 

same justiciability doctrines to cases tribes bring that they apply to cases brought 

by other litigants.  Accordingly, courts have dismissed tribal cases:  as unripe, 

Keweenaw Bay Indian Cmty. v. Rising, 569 F.3d 589, 592 (6th Cir. 2009) 

(“exposition of a ‘categorical’ legislative-type set of rules would be purely academic”); 

for lack of standing, Lac Vieux Desert Band of Lake Superior Chippewa Indians v. 

Michigan Gaming Control Bd., 172 F.3d 397 (6th Cir. 1999); and because the 

plaintiff tribe had not suffered an injury the court could redress,  Oglala Sioux 

Tribe of Pine Ridge Indian Reservation v. South Dakota, 770 F.2d 730, 736 (8th Cir. 

1985) (“only exceedingly broad and vague claims of potential conflict with tribal 

sovereignty and federal treaties and statutes were asserted”). 

“An actual controversy must exist not only at the time the complaint is filed, 

but through all stages of the litigation.”  Already, LLC v. Nike, Inc., 568 U.S. 85, 90-

91 (2013) (internal quotation marks omitted).  Objections to subject-matter 

jurisdiction may be raised by any party at any time, even on appeal.  In re Lewis, 

398 F.3d at 739.  In addition, a court may raise the issue sua sponte.  Id.  Thus, 

appellate courts have vacated declaratory judgments issued in favor of tribes 

because they were not based on concrete facts.  See, e.g., United States v. 

Washington, 759 F.2d 1353 (9th Cir. 1985) (vacating district court’s declaration). 
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B. The Tribe has not pleaded a modern-day case or controversy 
that establishes subject-matter jurisdiction. 

The Tribe’s complaint catalogs a laundry list of issues it claims led it to bring 

this lawsuit.  The Tribe alleges the State improperly exercises jurisdiction in the 

claimed reservation with respect to child-welfare matters, taxation and Native 

American graves and cultural artifacts.  The Tribe also says that if the court 

recognized the claimed reservation, the Tribe could exercise jurisdiction in areas 

such as adult-welfare matters, the environment and natural resources, roads, law 

enforcement, and domestic violence matters. 

But the Tribe has failed to articulate a definite, concrete dispute between the 

parties that requires this Court to resolve the historical questions of whether the 

1855 Treaty created a reservation and whether any such reservation continues to 

exist today.  See Aetna Life, 300 U.S. at 242.  Instead, the Tribe has posed abstract 

questions regarding which government or governments would exercise jurisdiction 

based on the area’s potential status as Indian country.  See United Pub. Workers of 

Am. (C.I.O.) v. Mitchell, 330 U.S. 75, 90-91 (1947) (courts should be reluctant to 

decide cases that require them to speculate based on hypothetical facts).  This is 

insufficient to establish subject-matter jurisdiction. 

There are two ways to challenge a court’s subject-matter jurisdiction.  “A 

facial attack is a challenge to the sufficiency of the pleading itself ….  A factual 

attack, on the other hand, is not a challenge to the sufficiency of the pleading’s 

allegations, but a challenge to the factual existence of subject matter jurisdiction.”  

United States v. Ritchie, 15 F.3d 592, 598 (6th Cir. 1994).  Each of the Tribe’s 
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allegations fails under one of these challenges.  Many of the Tribe’s allegations fail 

to demonstrate a justiciable controversy even on their face.  And the evidence fails 

to support the other allegations. 

1. The Tribe has not identified a child-welfare case that 
supports subject-matter jurisdiction. 

The Tribe has made much during this litigation about its need to protect 

vulnerable Indian children from the State’s overreach in child-welfare matters, 

starting with allegations in the complaint that the State improperly asserts 

jurisdiction in violation of the Indian Child Welfare Act (ICWA), 25 U.S.C. §§ 1901-

1963.  (PageID.14, ¶ 51.a.)  But when pressed to identify a case that supports these 

allegations, the Tribe has been unable to do so. 

ICWA grants tribes “jurisdiction exclusive as to any State over any child 

custody proceeding involving an Indian child who resides or is domiciled within the 

reservation of such tribe,” except in circumstances that are irrelevant to this 

discussion.  25 U.S.C. § 1911(a).  For ICWA purposes, an “Indian child” is “any 

unmarried person who is under age eighteen and is either (a) a member of an 

Indian tribe or (b) is eligible for membership in an Indian tribe and is the biological 

child of a member of an Indian tribe.”  25 U.S.C. § 1903(4).  A “child custody 

proceeding” means a foster care, preadoptive or adoptive placement of a child, or the 

termination of parental rights.  25 U.S.C. § 1903(1).  In other words, ICWA grants 

tribes exclusive jurisdiction over four types of child-welfare cases, each of which 

must be filed in court for the exclusive jurisdiction provision to apply.  (Ex. A, 
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Boening Dep., pp. 46-48.2)  ICWA does not grant tribes exclusive jurisdiction to 

investigate child-welfare matters before filing a petition.  (Ex. A, Boening Dep., p. 

48.) 

The Tribe’s complaint does not identify any specific child-welfare case or 

cases where it claims the State improperly exercised jurisdiction.  The State on 

multiple occasions asked the Tribe to identify and provide information about a 

single child-welfare matter that was pending at the time this case was filed and has 

remained pending during this litigation where it asserts the State improperly 

exercised jurisdiction over an Indian child by filing a child-custody proceeding.  (See, 

e.g., PageID.2157, 2205, 2560-2562.)  The Tribe met most requests with objections 

and refusals.  (See, e.g., PageID.2560-2561; Ex. B, Tribe’s September 28, 2018 

Responses to State’s Fourth Interrogatories (Tribe’s Responses to 4th ROGs), No. 

23.)  The Tribe did identify one case, in which a parent objected to tribal court 

jurisdiction under ICWA.  25 U.S.C. § 1911(b).  However, because the child had 

reached majority age before the current case was filed and the Tribe had taken its 

own actions under tribal law, the matter could not provide a basis for jurisdiction.  

(PageID.2601.) 

Ultimately, the Tribe informally produced a summary chart its lawyers 

prepared, designated “Attorney Eyes Only” pursuant to a protective order (ECF 

                                                 

2 Heather Boening, Director of the Tribe’s Department of Human Services, was 
designated under Rule 30(b)(6) to testify about case or controversy as it relates to 
the state’s exercise of ICWA jurisdiction within the claimed reservation.  (Ex. A, 
Boening Dep., p. 13.) 
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Nos. 465, 466), that purported to identify Indian child-welfare and adult-welfare 

matters on the claimed reservation in which the State improperly exercised 

jurisdiction.  (Ex. C.s; Ex. B, Tribe’s Responses to 4th ROGs, No. 23, p. 25.)  The 

Tribe did not make the records it used to create the chart available for examination 

or copying by the State or any other Defendant, as required under Federal Rule of 

Evidence 1006, instead placing the burden on Defendants to seek a court order 

authorizing the documents’ release.  (Ex. B, Tribe’s Responses to 4th ROGs, No. 23, 

pp. 25-26.)  Therefore, the chart constitutes inadmissible hearsay and should be 

rejected on that ground alone.  Fed. R. Evid. 801(c); United States v. Modena, 302 

F.3d 626, 633 (6th Cir. 2002) (making records available upon request was 

insufficient; party had to state when and where underlying documents could be 

viewed). 

At any rate, the chart contains information too inadequate to be useful.  The 

chart did not identify which cases involved children and which involved adults.  The 

chart contains no names or birthdates.  Ages and street addresses were redacted, 

with only city, state and ZIP code provided.  One city listed in the chart is outside 

the claimed reservation (Ex. C.s, lines 68, 69, 95), making events that occurred 

there irrelevant to this case.  The chart also does not include a column to indicate 

the individual’s tribal affiliation. 

The chart contains columns to indicate whether the event that triggered 

State action occurred on or off the claimed reservation or the Tribe’s trust land.  It 

also has columns to indicate whether the State exercised “investigatory jurisdiction” 
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or filed a petition.  “Investigatory jurisdiction” is not a term used or defined under 

ICWA, and the Tribe did not explain it.  Presumably, “investigatory jurisdiction” 

and “petition” are meant to distinguish cases where ICWA would not grant a tribe 

exclusive jurisdiction (“investigatory jurisdiction”) and those where ICWA would 

grant a tribe exclusive jurisdiction (“petition”).  The chart also includes the dates 

that the Tribe’s Department of Human Services (Tribal DHS) opened and closed its 

case, but not the dates that the State opened or closed its corresponding case. 

Neither the State nor this Court has any way to verify the summary chart’s 

validity.  As noted, the Tribe did not provide the State access to Tribal DHS records 

related to the listed matters.  In addition, the State could not check its own child-

welfare records for two reasons.  First, under state law, information held by the 

Michigan Department of Health and Human Services (State DHHS) concerning 

child abuse and neglect matters is confidential.  Mich. Comp. Laws § 722.627.  

Unauthorized disclosure of that information is a misdemeanor and could result in 

civil liability.  Mich. Comp. Laws § 722.633(3).  Although the Governor appoints the 

director of the State DHHS, the Governor is not listed as a party who may access 

State DHHS child-welfare records.  Mich. Comp. Laws § 722.627.  And because the 

State DHHS director was not named as a defendant in this case, the Governor’s 

attorneys do not have access to the records.  Second, even if the State records were 

accessible, the scant details provided in the chart provide no feasible way to identify 

the matters, locate the relevant records, and verify that they are the cases listed in 

the chart. 
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Even taken at face value, the summary chart does not reveal an actual case 

or controversy.  Excluding several lines marked “Not Relevant” or “Duplicate,” the 

chart contains 121 entries.  Of those entries, the State filed petitions in court in 

only eight cases.  In the remaining 113 cases, the chart indicates that the State 

exercised only “investigatory jurisdiction.”  Therefore, the exclusive jurisdiction that 

ICWA grants to tribes in child-custody proceedings did not apply to those 113 cases.  

See 25 U.S.C. §§ 1903(1), 1911(a). 

None of the other eight cases establish a case or controversy.  Six cases either 

have been resolved or had not been opened when this case began: 

• Two cases (Ex. C.s, lines 51, 152) were resolved before the complaint 
was filed and, accordingly, do not satisfy Article III’s standing 
requirements.  See Already, 568 U.S. at 90-91 (plaintiff must show 
“personal injury fairly traceable to the defendant’s allegedly unlawful 
conduct and likely to be redressed by the requested relief”) (internal 
quotation marks omitted); see also Lynch v. Leis, 382 F.3d 642, 647 
(6th Cir. 2004) (standing determined as of time complaint is filed). 
 

• One case (Ex. C.s, line 21) was pending at the time the complaint was 
filed but has been resolved since then, making that case moot.  See 
Demis v. Sniezek, 558 F.3d 508, 512 (6th Cir. 2009) (case becomes moot 
when “events occur during the pendency of a litigation which render 
the court unable to grant the requested relief”) (internal quotation 
marks omitted). 
 

• Three cases (Ex. C.s, lines 65, 153, 154) were opened after the 
complaint was filed, meaning they were not ripe when this case began.  
See Nat’l Rifle Ass’n of Am. v. Magaw, 132 F.3d 272, 294 (6th Cir. 
1997) (case “anchored in future events that may not occur as 
anticipated, or at all,” not ripe for adjudication). 

 
For the other two cases where the State filed petitions in court (Ex. C.s, lines 

47, 88), the chart lists opening dates for the Tribal DHS cases, but the close date 

column is blank.  That contrasts with cases where the close date is listed as 
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“Present” to indicate they are still active.  (See, e.g., Ex. C.s, lines 153, 154.)  Thus, 

it is unclear what a blank close date column means. 

Given the dates when these two cases were opened (Ex. C.s, lines 47, 88), 

State DHHS may have closed these cases, meaning there would no longer be State 

child-welfare action in court that provides a basis for jurisdiction to decide the 

reservation questions in this case.  But with such little information in the chart, it 

is not even known if these two cases were child-welfare (as opposed to adult-

welfare) matters.  The lack of information means the Governor could not have 

confirmed the details of these cases even if she had access to state child-welfare 

records.  Such a threadbare disclosure cannot serve as the basis for jurisdiction in 

this case. 

The reality is that there is no evidence of a child-welfare case where the Tribe 

has disputed the State’s jurisdiction that is waiting to be resolved based on whether 

the claimed reservation exists.  Therefore, no child-welfare controversy establishes 

subject-matter jurisdiction. 

2. State taxation matters are not in dispute because they 
were resolved through a voluntary, negotiated 
agreement. 

Beginning in 2002, the State entered into tax agreements with ten of the 

twelve federally recognized tribes in Michigan, including the Little Traverse Bay 

Bands.  (ECF No. 75-12 (Tax Agreement).)  The purpose of the tax agreements was 

to bring clarity and certainty to the State and the tribes regarding the application, 

administration and enforcement of various state taxes.  (PageID.949 (4th whereas 
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clause); Ex. D, Bransky Dep., p. 22.3)  The Tax Agreement was a voluntary, 

negotiated agreement between the Tribe and the State.  (Ex. D, Bransky Dep., pp. 

22-26.) 

The Tribe’s complaint raises two issues related to state taxation, each 

involving the Tribe’s Tax Agreement.  However, neither reveals a concrete, definite 

dispute that establishes jurisdiction. 

First, the Tribe alleges that the State “acknowledged the existence of the 

Reservation and the Tribe’s sovereignty” through the Agreement Area that was 

negotiated in the Tax Agreement.  (PageID.12, ¶ 50.a; PageID.19.)  The complaint 

notes that the Agreement Area “does not match the full boundaries of the 

reservation” but “is much broader than the Tribe’s trust lands and much more 

closely follows the Tribe’s reservation boundary.”4  (PageID.12, ¶ 50.a.)  In fact, the 

Agreement Area mirrors the claimed reservation, save for three townships that are 

excluded: Bliss, Center, and Pleasant View townships.  (PageID.19; Ex. D, Bransky 

Dep., pp. 46, 55-56.) 

However, the Tribe and the State agreed not to use the Tax Agreement in a 

dispute about the claimed reservation.  To resolve the Agreement Area issue, they 

                                                 

3 James Bransky, the Tribe’s general counsel, was designated under Rule 30(b)(6) to 
testify about the Tax Agreement and other taxation matters.  (PageID.5580-5581.) 
4 The State recognizes that Congress granted the Tribe a reservation consisting of 
all lands the Secretary of Interior takes into trust for the Tribe in Emmet and 
Charlevoix Counties under the act that reaffirmed the Tribe’s relationship with the 
federal government.  Little Traverse Bay Bands of Odawa Indians and Little River 
Band of Ottawa Indians Act, Pub. L. No. 103-324, 108 Stat. 2156 (Sept. 21, 1994). 
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set aside the question of whether the 1855 Treaty created a reservation and left it 

for another day.  (Ex. D, Bransky Dep., pp. 48-53; Ex. E, Ettawageshik Dep., pp. 23-

24.5)  And they expressly agreed that the Agreement Area would not be used in 

judicial proceedings such as this one: 

“Agreement Area” means the area designated as such in Appendix A.  
The Agreement Area is negotiated exclusively for purposes of this 
Agreement.  Neither party makes any admissions, representations or 
concessions whatsoever regarding the extent of Indian Country and 
either the Tribe’s or State’s jurisdiction, and this negotiated 
Agreement Area can serve absolutely no precedential purpose in any 
administrative or judicial proceeding not directly related to the 
administration or enforcement of this Agreement. 

(PageID.953, ¶ II.A (emphasis added).)  Similarly, ¶ I.A.3 states: “The subject 

matter of this Agreement is limited exclusively to the taxes that are the subject of 

this Agreement.  Nothing in this Agreement is intended to be used for any other 

purpose or bear in any manner whatsoever on any other subject, including 

jurisdiction, affecting the Tribe and the State.”  (PageID.950.)  The Tribe concedes 

that these provisions are in effect and have not been modified.  (Ex. D, Bransky 

Dep., pp. 54-55, 61.)  Therefore, the Tribe cannot rely on the Agreement Area to 

create a justiciable case or controversy concerning whether the State has 

improperly exercised its taxing jurisdiction inside the claimed reservation. 

Second, the Tribe alleges that the State improperly imposes individual 

income tax on tribal members who live within the claimed reservation.  (PageID.15, 

                                                 

5 Frank Ettawageshik is a former Tribal Chairman and was designated under Rule 
30(b)(6) to testify about the Tribe’s history and efforts to have the United States 
government recognize or reaffirm its relationship with the Tribe.  (PageID.5680.) 
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¶ 51.c.)  Under federal law, tribal members who live on a reservation are not 

required to pay state income tax on income earned within the reservation.  See 

McClanahan v. State Tax Comm’n of Arizona, 411 U.S. 164 (1973).  But the Tax 

Agreement determines whether state income tax applies to the Tribe’s members.  

Under the agreement, tribal members who live within the Agreement Area are 

deemed “Resident Tribal Members” and are not required to pay state income tax for 

wages earned within or outside the Agreement Area.  (PageID.953, 960, ¶¶ II.F, 

IV.1.)  Tribal members who live outside the Agreement Area – including in the 

three townships that are within the claimed reservation but outside the Agreement 

Area – are non-Resident Tribal Members and are required to pay state income tax 

regardless of where their income is earned.  (PageID.961, ¶ IV.E.1; Ex. D, Bransky 

Dep., p. 48.) 

The Tax Agreement comports with federal law.  The Supreme Court has 

invited states and tribes to enter into mutual agreements regarding taxation 

matters.  See Oklahoma Tax Comm’n v. Citizen Band Potawatomi Tribe of Okla., 

498 U.S. 505, 514 (1991) (“States may also enter into agreements with the tribes to 

adopt a mutually satisfactory regime for the collection of this sort of tax.”); see also 

Nevada v. Hicks, 533 U.S. 353, 393 (2001) (O’Connor, J., concurring in part and 

concurring in judgment) (describing various state-tribal agreements).  It was not 

contrary to federal law for the State and the Tribe to voluntarily agree between 

themselves how state taxes would apply. 
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The Tribe admits that it benefits from the Tax Agreement because of the 

many “gray areas” in federal case law involving state taxation of tribes and because 

it is able to avoid “constantly and endlessly debating these issues.”  (Ex. D, Bransky 

Dep., p. 22.)  The Tribe also concedes that the Tax Agreement remains in effect and 

that the Tribe and its members have continued to receive the agreement’s benefits 

during this litigation.  (Ex. D, Bransky Dep., pp. 38-40, 42-43, 68; Ex. E, 

Ettawageshik Dep., p. 21.)  If the Tribe is no longer happy with the bargain it 

struck or with how the agreement is being administered, the Tax Agreement spells 

out the Tribe’s options. 

First, the Tax Agreement provides a process for resolving disputes related to 

the agreement.  (PageID.990, ¶ XIV.)  The Tribe has not invoked this dispute 

resolution process and does not consider the current lawsuit to be dispute resolution 

as contemplated by the agreement.  (Ex. D, Bransky Dep., pp. 42-43.)  Second, the 

Tax Agreement allows either party to terminate the agreement.  (PageID.994, 

¶ XV.)  Although the Tax Agreement provides for termination for cause 

(PageID.994-996, ¶ XV.B), either party may terminate the agreement without cause 

simply by giving written notice to the other party that the agreement will terminate 

on a date at least 90 days after the date of the notice.  (PageID.993, ¶ XV.A.)  The 

Tribe has not taken any action to terminate the agreement.  (Ex. D, Bransky Dep., 

pp. 38-40.)  Instead, the Tribe insists that it can continue to reap the benefits of the 

agreement it negotiated and signed while arguing that the agreement is unfair and 

contrary to federal law.  The Tribe cannot have it both ways. 
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During discovery, it came to light that the Tribe views members who live 

outside the Agreement Area as subject to federal law rather than state law, as the 

Tax Agreement requires.  (Ex. D, Bransky Dep., pp. 45-46.)  The Tribe asserts that 

it could bind itself to the agreement and compromise its own rights as a government 

but could not compromise its members’ rights.  (Ex. D, Bransky Dep., pp. 47-48.)  

But even accepting this as true, tribal members’ dissatisfaction with the Tax 

Agreement would not give rise to a case or controversy in an action brought by the 

Tribe. 

In entering into the Tax Agreement, the Tribe made commitments to the 

State that it would impose certain obligations on its members consistent with the 

agreement’s terms.  In other words, the Tribe agreed to govern its members under 

tribal law in a manner that was consistent with the Tax Agreement.  Accordingly, if 

the Tribe’s members are dissatisfied with the way state taxes are applied to them 

because of the Tax Agreement, their quarrel is with the Tribe, not the State.  The 

Tribe cannot maintain this action against the State based on its members’ 

disapproval of the Tax Agreement.  Nor has the Tribe purported to bring this action 

in parens patriae on behalf of its members, none of whom are parties. 

More fundamentally, the Tax Agreement itself is evidence that there is no 

dispute among the parties regarding state taxation.  The parties agreed to disagree 

regarding the claimed reservation so that they could find a workable solution on tax 

issues.  (Ex. D, Bransky Dep, p. 54; Ex. E, Ettawageshik Dep, pp. 90-91; Ex. F, 
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Wernet Dep., pp. 60, 62.6)  But by entering into the Tax Agreement, they agreed 

that the dispute regarding the claimed reservation would not involve taxation. 

3. The Tribe has not alleged a case or controversy against 
the State related to the Native American Graves 
Protection and Repatriation Act. 

The Tribe alleges that “certain local governments and municipalities do not 

follow NAGPRA [Native American Graves Protection and Repatriation Act, 25 

U.S.C. §§ 3001-3013] procedures for the inadvertent discovery or planned 

excavation of the Tribe’s cultural items on Reservation land.”  (PageID.14, ¶ 51.b.)  

This allegation on its face does not implicate the State, but rather local 

governments. 

Discovery revealed that the Tribe’s allegations related to an inadvertent 

discovery of human remains in Harbor Springs in 2011, near the site of the former 

Holy Childhood of Jesus Church, where an Indian boarding school previously 

operated.  (PageID.1620-1630.)  The Tribe conceded that the State was not involved 

in that inadvertent discovery.  (Ex. G, Tribe’s October 31, 2018 Amended Responses 

to State’s Third Requests for Admission (Tribe’s Amended Responses to 3rd RFAs), 

Nos. 42, 44, pp. 7-8, 8-9.)  As explained below, the State cannot be held liable for the 

actions or inactions of local governments.  But even if the State had been involved 

or could be held liable for what happened, the allegations do not give rise to a case 

                                                 

6 R. John Wernet is a former Michigan assistant attorney general and served as 
deputy legal counsel to former Michigan Governor Jennifer Granholm.  (Ex. F, 
Wernet Dep., pp. 6-7.) 
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or controversy because any NAGPRA claims related to the Holy Childhood discovery 

cannot be redressed. 

NAGPRA establishes procedures for the inadvertent discovery or planned 

excavation of Native American cultural items and human remains on federal or 

tribal lands.  See 25 U.S.C. § 3002.  Briefly, when an inadvertent discovery occurs, 

NAGPRA requires that the appropriate tribe be notified by phone and in writing, all 

work activity stop in the area of the discovery for thirty days, and reasonable efforts 

be made to protect the items.  25 U.S.C. § 3002(d); 43 C.F.R. § 10.4.  The act also 

directs the disposition of human remains that are excavated or removed.  25 U.S.C. 

§ 3002(d); 43 C.F.R. § 10.4.  NAGPRA does not apply to inadvertent discoveries or 

planned excavation on land that is not federal or tribal.  See 25 U.S.C. § 3002(d); 

Castro Romero v. Becken, 256 F.3d 349 (5th Cir. 2001) (NAGPRA does not apply on 

municipal lands).  NAGPRA vests federal courts with jurisdiction over “any action 

brought by any person alleging a violation of” NAGPRA.  25 U.S.C. § 3013. 

The inadvertent discovery of human remains at Holy Childhood occurred as 

city contractors were excavating a city street for a water infrastructure project.  (Ex. 

H, Hemenway Dep., pp. 97-98, 101-027; PageID.1613.)  The discovery did not occur 

on federal land, and it only occurred on tribal land if the claimed reservation exists 

as the Tribe alleges.  The Tribe was notified of the discovery by phone and given 48 

                                                 

7 Eric Hemenway is the Tribe’s Director of Archives and Records and was 
designated under Rule 30(b)(6) to testify, among other things, about case or 
controversy issues regarding the Holy Childhood site.  (Ex. H, Hemenway Dep., p. 
6.) 
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hours to recover remains before the excavated site would be refilled.  (Ex. H, 

Hemenway Dep., pp. 99, 106.)  The Tribe recovered the remains that had been 

removed from the burial location and reinterred them elsewhere.  (Ex. H, 

Hemenway Dep., pp. 106-07, 109-10.)  The remains that had been uncovered during 

excavation but not removed from their burial location were left in place, in line with 

the Odawa cultural belief that remains should be left in place if they have not been 

disturbed.  (Ex. H, Hemenway Dep., pp. 110, 118, 120.)  They were reburied when 

the excavation site was filled.  (Ex. H, Hemenway Dep., pp. 110, 118, 120.) 

While the situation at Holy Childhood was disturbing, those events cannot 

form the basis for claims against the Governor.  The Tribe admitted that the State 

did not conduct any of the activities that resulted in the Holy Childhood discovery 

and that the Tribe did not notify the State of the Holy Childhood discovery before or 

after it occurred.  (Ex. G, Tribe’s Amended Responses to 3rd RFAs, Nos. 42, 44, pp. 

7-8, 8-9; Ex. H, Hemenway Dep., pp. 117, 189-90.)  The Tribe has not alleged that 

the street at issue was under the jurisdiction of the Michigan Department of 

Transportation.  Also, the Tribe is not seeking the return of human remains or 

cultural items from the State, nor is it seeking to enforce any provision of NAGPRA 

against the State.  (PageID.17-18 (demand for relief).) 

In addition, the State cannot be held liable for the actions or inactions of the 

local governments with respect to the Holy Childhood discovery.  The Michigan 

Constitution reserves “the right of all counties, townships, cities and villages to the 

reasonable control of their highways, streets, alleys and public places[.]”  Mich. 
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Const. of 1963, art. VII, § 29.  The Home Rule City Act allows home rule cities, such 

as Harbor Springs, to provide in their charters “[f]or the use, regulation, 

improvement and control of the surface of its streets, alleys and public ways, and of 

the space above and beneath them[.]”  Mich. Comp. Laws § 117.4h.  The City of 

Harbor Springs did just that; its charter states: “The city shall possess and hereby 

reserves to itself all the powers granted to cities by the constitution and general 

laws of the State of Michigan to acquire, construct, own, operate, improve, enlarge, 

extend, repair, and maintain … public utilities for supplying water … [and] sewage 

treatment … to the municipality and the inhabitants thereof[.]”  (Ex. I, City of 

Harbor Springs Charter, § 11.1.)   

Although it is clear that the city had authority over its streets, it is just as 

clear that the Governor did not.  The state constitution vests the executive power of 

the state in the governor.  Mich. Const. of 1963, art. V, § 1.  For example, the 

governor may by executive order reorganize agencies within the executive branch of 

state government and reassign functions among executive branch agencies.  Mich. 

Const. of 1963, art. V, § 2; see generally House Speaker v. Governor, 506 N.W.2d 190 

(Mich. 1993).  In addition, the governor may use executive directives to order how 

agencies in the executive branch are to implement policy.  But these actions are 

limited to the executive branch of state government, not local governments. 

Additionally, the state Legislature has not granted the Governor authority 

over local governments, except in limited circumstances, such as appointing a 

commission to approve city and village petitions for incorporation, see Mich. Comp. 
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Laws. § 123.1001 et seq.; reviewing charters and proposed charter amendments, see, 

e.g., Mich. Comp. Laws § 117.22; and removing elected officials with cause.  See, 

e.g., Mich. Comp. Laws § 168.327.  While it is permissible for the Legislature to 

provide the Governor with additional authority over local units of government, see 

e.g., People ex rel Sutherland v. Governor, 29 Mich. 320, 328-29 (1874), no such 

resolution, statute, or power has been conferred that applies here.  The Governor 

can “‘exercise only such authority as was delegated to him by the legislative 

enactment.’”  Taxpayers of Michigan Against Casinos v. Michigan, 732 N.W.2d 487, 

493 (Mich. 2007) (quoting Roxborough v. Unemployment Compensation Comm’n, 15 

N.W.2d 724, 727 (Mich. 1944)).  The Governor cannot be held liable for actions by 

local governments over which she has no authority. 

Finally, even if the State bore responsibility for the events at Holy Childhood, 

the Tribe has not pleaded an injury “likely to be redressed by the requested relief.”  

Already, 568 U.S. at 90-91.  The Holy Childhood discovery occurred nearly eight 

years ago.  There is no relief that this Court could award today that would redress 

what happened then.  There is no work to stop today and no remains that the Tribe 

is asking the court to order returned. 

Tellingly, the Tribe does not seek any relief related to that event.  The Tribe’s 

complaint states that “[s]acred burial grounds that include human remains and 

funerary objects are located throughout the Reservation.  Application of NAGPRA 

would enable the Tribe to protect these cultural objects.”  (PageID.15, ¶ 52.c.)  But 

this statement expresses the Tribe’s fears of potential future harm, not an injury in 
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fact from the Holy Childhood discovery.  See Crow Creek Sioux Tribe v. Browniee, 

331 F.3d 912, 917 (D.C. Cir. 2003) (tribe did not have standing merely because it 

had statutory rights in burial remains and cultural artifacts on lands at issue; 

transfer of land from federal government to state where NAGPRA would continue to 

apply under agreement did not establish injury for future inadvertent discoveries of 

tribal remains); San Carlos Apache Tribe v. United States, 272 F. Supp. 2d 860, 889 

(D. Ariz. 2003), aff’d on other grounds 417 F.3d 1091 (2005) (NAGPRA is triggered 

only after inadvertent discovery).  There is no question before the Court regarding 

the application of NAGPRA that requires this Court to decide whether the claimed 

reservation exists. 

4. The Tribe has not identified an adult-welfare case that 
could establish jurisdiction. 

The Tribe asserts that its Tribal DHS “exercises jurisdiction over all adult-

protection cases involving tribal adults within the Tribe’s Reservation” and that 

“[t]he health, safety, and spiritual and cultural wellbeing of the Tribe’s vulnerable 

adults depend on the Tribe’s ability to exercise jurisdiction through the 

Reservation.”  (PageID.11, ¶ 49.b; PageID.15, ¶ 52.b.)  On their face, these 

allegations merely state what the Tribe has done or would do in adult-welfare cases.  

There is no allegation that the State has improperly exercised jurisdiction in adult-

welfare cases involving tribal members or that a conflict exists between the Tribe 

and the State related to adult-welfare jurisdiction. 
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Notably, there is no adult-welfare version of ICWA.  In other words, there is 

no federal law that grants tribes exclusive jurisdiction over Indian adult-welfare 

matters within a reservation or bars adults from accepting state assistance.  Thus, 

it is unclear on what basis the Tribe would object to the State exercising jurisdiction 

in adult-welfare matters involving its members.  And in discovery, the Tribe 

admitted that it has not made such an objection.8  (PageID.6251, Nos. 114-115.)  

This was corroborated by Tribal DHS Director Heather Boening in her deposition: 

Q Okay. Can you think of an instance in which the tribe objected 
to the state providing adult welfare services or having any sort of 
proceeding regarding an adult? 

A I can’t think of an example. 

(Ex. A, Boening Dep., p. 74.) 

The only evidence the Tribe provided that potentially identified a dispute in 

an adult-welfare case was the summary chart of its adult- and child-welfare records.  

(Ex. C.s.)  As already discussed, that chart suffered many shortcomings: it did not 

identify whether the matters involved children or adults; it provided little other 

detail about the cases, not even the individual’s tribal affiliation; and the State had 

no opportunity to review the underlying records.  For the same reasons the chart 

could not support a case or controversy regarding child-welfare matters, it cannot 

support one regarding adult-welfare matters. 

                                                 

8 The Tribe objected to these requests to admit, claiming, without explanation, that 
the requests “misstate[d] the claims made in the Tribe’s Complaint.”  (PageID.6251, 
Nos. 114-115.)  But the Tribe nonetheless admitted it had never objected to State 
action in an adult-welfare matter. 
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There is no evidence of a dispute between the Tribe and any defendant 

regarding adult-welfare matters.  Therefore, this cannot be the basis for this Court’s 

jurisdiction. 

5. The Tribe’s natural resources jurisdiction is governed by 
a consent decree, and the Tribe has not identified an 
environmental issue that could establish jurisdiction. 

The complaint also contains allegations related to natural resources and 

environmental matters as evidence that the State has acknowledged the existence 

of the claimed reservation.  But no case or controversy exists with respect to these 

matters. 

First, the Tribe maintains that the State has not objected to the Tribe’s 

application of its own natural resource laws within the claimed reservation.  

(PageID.13, ¶ 50.c.)  But the Tribe’s allegation omits an important fact: The Tribe 

applies these laws pursuant to a consent decree with the State, the United States, 

and four other tribes.  The parties entered into the consent decree in 2007 to resolve 

litigation about whether political predecessors of the five tribes reserved, i.e., had 

not ceded, hunting, fishing and gathering rights in the Treaty of Washington, 7 

Stat. 491 (March 28, 1836) (1836 Treaty).  United States v. Michigan, W.D. Mich. 

Case No. 2:73-cv-00026 (ECF No. 1799).  The consent decree acknowledges the 

continued existence of these rights and governs the parties’ co-management of the 

natural resources throughout the area ceded under the 1836 Treaty – essentially 

the northern two-thirds of the Lower Peninsula and the eastern half of the Upper 
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Peninsula.  (PageID.7266 (Area 205); Ex. J, Craven Dep., p. 46 (2007 consent decree 

relates to 1836 Treaty ceded area, not the claimed reservation).9)   

Under the 2007 consent decree, each tribe regulates its own members’ 

exercise of treaty hunting, fishing and gathering rights, and the State is prohibited 

from regulating tribal members except as provided for in the decree: 

Each of the Tribes has the right to regulate its members’ exercise of 
Inland Article 13 Rights, the extent of which is defined in this Decree.  
The State is prohibited from regulating or otherwise interfering with 
the exercise of such rights except as provided in this Decree.  The State 
is also prohibited from prosecuting Tribal members for alleged 
Hunting and Fishing violations that preceded entry of this Decree, 
provided that the State may refer such alleged violations to the 
appropriate Tribe for prosecution under Tribal law. 

(2:73-cv-00026 ECF No. 1799, § V).)  The decree does not appear to prevent the 

Tribe from imposing different regulations on its members based on whether they 

are within the claimed reservation or elsewhere within the 1836 Treaty area.  

Notably, the word “reservation” does not appear in the decree. 

If the State has not objected to the Tribe applying its natural resource laws 

within the claimed reservation, pursuant to a consent decree addressing that issue, 

that hardly reveals a dispute between the parties that allows this Court to exercise 

jurisdiction.  That demonstrates the lack of a controversy establishing jurisdiction. 

Second, the Tribe points to a Memorandum of Agreement between the State 

and the Tribe related to an environmental cleanup in Resort Township, which is in 

                                                 

9 Douglas Craven is Director of the Tribe’s Natural Resources Department and was 
designated under Rule 30(b)(6) to testify about natural resources matters and the 
Department, including the exercise of treaty rights.  (Ex. J, Craven Dep., p. 5.) 
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the claimed reservation.  (PageID.12, ¶ 50.b.)  But the Tribe does not allege that the 

State improperly exercised jurisdiction at the site or that any violation of law – 

federal, state or tribal – occurred as a result of the State’s exercise of jurisdiction.  

(Ex. J, Craven Dep., pp. 96-99.)  Instead, the Tribe asserts that its “ability to protect 

air, land, and water in its homeland depends on its ability to continue monitoring 

environmental conditions throughout its Reservation.”  (PageID.16, ¶ 52.e.)  The 

Tribe’s natural resources director expressed similar aspirations when discussing the 

Resort Township cleanup: 

Q So is the Tribe asserting in this litigation today that the State of 
Michigan had a legal obligation to require more from CMS for the 
cleanup? 

A No. I think that’s -- therein lies the crux, is that the State of 
Michigan does not have any responsibilities to the Tribe. 

(Ex. J, Craven Dep., pp. 96-97.)  But the Tribe’s desire for what could be if this 

Court declares the claimed reservation exists is not sufficient under Article III to 

create a case or controversy that requires this Court to decide the historical 

questions.  The Tribe has alleged no wrongdoing by the State. 

6. No dispute exists regarding agreements that the Tribe 
has voluntarily entered into regarding roads and law 
enforcement.  

The Tribe notes in its complaint that it has entered into “numerous 

agreements” with Emmet and Charlevoix counties related to road construction, 

maintenance and funding.  (PageID.13, ¶ 50.d.)  It also cites various agreements 

between Tribal Police and other law enforcement agencies.  (PageID.13, ¶ 50.e.)  

But the Tribe does not suggest that the counties or law enforcement agencies have 
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done anything wrong in entering into these agreements or that the State has taken 

any action (or inaction) related to the road projects or law enforcement activities. 

The fact that the Tribe has entered into agreements with other entities, 

standing alone, fails to demonstrate a concrete dispute that requires this Court to 

determine whether the claimed reservation exists.  This is especially true where a 

road funding agreement acknowledges that the county is “completely responsible for 

the project” and “for maintenance of said road” (Ex. K, road funding agreement, p. 

1) or a law enforcement agreement addresses jurisdiction on and off the Tribe’s 

trust lands, rather than on or off the claimed reservation (Ex. L, law enforcement 

agreement).  Instead, these agreements suggest the lack of a controversy. 

7. The Tribe has not alleged any wrongdoing by the State 
related to the Violence Against Women Act. 

Finally, the Tribe notes that the Violence Against Women Reauthorization 

Act of 2013 (VAWA), 34 U.S.C. §§ 12291-12512, included a provision that allows 

tribal courts to prosecute non-Indian defendants accused of domestic or dating 

violence against Native American women on a reservation.  (PageID.16, ¶ 52.d.)  

The Tribe states that a declaration from this Court that the claimed reservation 

exists “would bring clarity to the Tribe’s assertion of VAWA jurisdiction.”  

(PageID.16, ¶ 52.d.)  The Tribe does not even hint that the State or any other 

Defendant has wrongly exercised jurisdiction in a case where VAWA would apply or 

that the Tribe has otherwise been wronged in some way related to VAWA.  Again, 
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such aspirational statements are not a basis for jurisdiction.  There is no question 

before the Court regarding the application of VAWA. 

In summary, the Tribe has not articulated and provided evidence of a 

concrete, definite, modern-day dispute that turns on whether the claimed 

reservation exists.  Because there is no case or controversy, this Court lacks subject-

matter jurisdiction. 

II. Absent a modern-day case or the controversy, this Court lacks 
subject-matter jurisdiction to decide a purely historical question 
regarding interpretation of the 1855 Treaty. 

The Tribe has conceded that federal courts must always ensure that there is 

a case or controversy that establishes subject-matter jurisdiction.  (PageID.2138.)  

But the Tribe contends that the justiciable case or controversy in this case is the 

disagreement between sovereigns concerning territorial boundaries.  (PageID.2138.)  

This Court has already rejected this idea, ruling that “the Tribe’s claim, taken as 

pleaded, does not arise from the Treaty itself” because “the Tribe alleges that its 

cause of action arises from current violations of its treaty rights by the State in 

which it is located ….”  (PageID.6730.)  Indeed, the idea that the Tribe can invoke 

this Court’s jurisdiction without identifying a clear and definite, modern-day 

dispute raises grave concerns for the State because that would mean anyone could 

sue the Governor if they identified an interesting question involving a treaty. 

But that is not what Article III or the Declaratory Judgment Act contemplate 

when they speak of an actual case or controversy.  While it is true that the parties 

disagree about how the treaty should be interpreted and whether the claimed 
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reservation exists (PageID.2598), without grounding in an actual case or 

controversy, tied to definite, concrete facts, these are academic questions that 

federal courts do not have jurisdiction to decide.  See Aetna Life, 300 U.S. at 240-41; 

see also Keweenaw Bay Indian Cmty., 569 F.3d at 592 (declining “purely academic” 

exercise). 

A. The Eighth Circuit has twice dismissed cases for lack of 
jurisdiction where parties sought a determination of 
reservation status but did not present a modern-day case or 
controversy. 

Two Eighth Circuit cases illustrate why purely historical questions 

concerning treaties do not provide subject-matter jurisdiction. 

In Cass County v. United States, 570 F.2d 737 (8th Cir. 1978) two Minnesota 

counties sued the United States, the Secretary of the Interior, the state, the 

governor, other counties, and two tribes seeking a declaration of the parties’ 

jurisdiction over the Leech Lake Reservation.  Although the complaint alleged “that 

government in this territory has become confused because conflicting claims of 

jurisdiction are asserted over the land,” the plaintiff counties alleged only broad 

categories of conflict with no specific details.  Id. at 738-39.  Similarly, the counties 

sought a broad declaration of the parties’ jurisdiction not tied to specific facts.  Id. at 

739.  Specifically, the counties asked for a judgment declaring that the counties, the 

state and the United States had sole and exclusive jurisdiction over the reservation 

and that the tribe had “no authority of self-government or judicial rights of 

enforcement for laws or regulations of Indians within” the reservation.  Id. 
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The district court in Cass County dismissed the case for lack of a controversy, 

and the Eighth Circuit affirmed, finding that the case presented an “abstract and 

hypothetical” question.  570 F.2d at 741.  The appellate court noted the deficiencies 

of the allegations in the complaint: “Although certain examples are set forth that 

suggest the type of problem involved, these are all pleaded in very general terms 

without specificity as to time, place, or persons involved.”  Id. at 738-39 (emphasis 

added).  The court noted that determining which government exercises jurisdiction 

requires an analysis of congressional statutes in light of the particular activity 

involved, and without specific facts, the court could not conduct that analysis.  Id.  

The court also held that the broad declaratory relief the plaintiffs sought “would 

amount to no more than an advisory opinion.”  Id. at 741.  Accordingly, it rejected 

the plaintiffs’ request for a broad declaration where the court would not know the 

full ramifications of its ruling, explaining: “The broad blueprint sought by 

appellants based on less than specific issues would be entirely inappropriate and 

would likely be counter-productive in resolving the complex interrelationships 

implicit in this case.”  Id. at 742.  As the court said, “The District Court properly 

rejected the invitation to produce a law review article.  No case or controversy 

admitting of declaratory relief was pleaded.”  Id. 

County of Mille Lacs v. Benjamin, 361 F.3d 460, was dismissed for similar 

reasons.  In that case, the county and a bank sued tribal officials seeking a 

declaration of the legal status of the boundaries of the Mille Lacs Band of Chippewa 

Indians reservation.  361 F.3d at 462.  In the years leading up to the lawsuit, tribal 
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“leaders [had] referred to a possible reassertion of their claim to land” within the 

reservation.  Id.  The county and the bank alleged that the Tribe’s claims of 

ownership and jurisdiction over parts of the reservation had caused them harm, by 

hindering the county’s ability to enforce laws and building and environmental 

permits that were directly dependent on the reservation's boundaries and by 

devaluing the bank’s security interests, thereby harming its economic interest.  361 

F.3d at 462-63.  The district court dismissed for lack of jurisdiction, id. at 463, and 

the Eighth Circuit affirmed. 

The district court in County of Mille Lacs analyzed the case or controversy 

issue in the context of both standing and ripeness.  262 F. Supp. 2d at 994-1001.  

The district court found that the threatened regulation was not enough to create 

standing because “it is not actual, concrete, or imminent.”  Id. at 995.  Moreover, the 

county’s “mere interest in the proper enforcement of law and community safety” was 

insufficient to create standing.  Id. at 997. 

The district court also found that the case was unripe because it involved 

only hypothetical and speculative disagreements.  262 F. Supp. 2d at 999-1000.  

“Plaintiffs offer a laundry list of problems and fears they feel are related to the 

possible existence of the 1855 reservation boundaries, and suggest these make this 

case ripe for adjudication.”  Id. at 1000.  The county expressed concern about “limits 

on county and state regulatory authority, and an expansion of the reach of tribal 

authority and sovereignty should the 1855 boundaries be in place.”  Id.  But as the 

court stated, “This litany of concerns misapprehends ripeness.”  Id. 
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Importantly, the district court was not swayed by the significance of the issue 

to the parties involved: “If the Band’s tribal authority covers the full extent of the 

1855 reservation, it might well alter private and public sector relationships in the 

Mille Lacs area.  The mere fact that a decision will be momentous does not, 

however, make this the proper time to render it.”  Id. at 1000-01. 

The Eighth Circuit affirmed in County of Mille Lacs.  361 F.3d at 463-64.  

The court found that the bank’s concerns about the tribe’s potential assertion of 

regulatory authority within the disputed area “do not establish an injury in fact.  At 

best, they reflect speculative harms based upon the assumed future intent of the 

Band.”  Id. at 464.  The court also held that “the County has been unable to point to 

any definite controversy that exists from the Band’s purported expansion of tribal 

jurisdiction over the disputed portion of the reservation.”  Id.  The county had 

offered “no evidence that its ability to enforce state or local law on the reservation 

has been usurped or even affected by the Band’s alleged intentions.”  Id.  For these 

reasons, the court concluded that “[n]either the County nor the Bank has shown 

that it is in immediate danger of sustaining threatened injury traceable to an action 

of the Band” and, therefore, they had not demonstrated standing.  Id.  After 

resolving the case on standing grounds, the court deemed the ripeness issue moot.  

Id. 

This case suffers the same shortcomings as Cass County and County of Mille 

Lacs.  The Tribe has made only vague allegations about wrongdoing by the State 

and others, and even after discovery there is no “specificity as to time, place, or 
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persons involved.”  570 F.2d at 738-39.  Instead of fears about what might happen if 

the claimed reservation exists, the Tribe has expressed aspirations of exercising 

jurisdiction, but these are no less speculative and hypothetical.  See 361 F.3d at 464.  

And like the plaintiffs in Cass County, 570 F.2d at 739, the Tribe seeks broad relief 

about which government(s) exercise jurisdiction within the claimed reservation, 

without grounding in a specific set of facts.  As these cases show, such speculative, 

vague allegations and broad requests for relief are not enough to establish a case or 

controversy.  And like the courts in those cases, this Court should decline to provide 

an advisory opinion.  See 570 F.2d at 741. 

B. Reservation diminishment and disestablishment cases 
illustrate how historical questions must be grounded in 
modern-day disputes. 

Published opinions in reservation diminishment and disestablishment cases 

provide numerous examples of concrete, real-world events that raise a case or 

controversy about the existence of a reservation. 

For example, many diminishment and disestablishment cases involved a 

criminal defendant or habeas petitioner challenging the prosecuting government’s 

jurisdiction over him or her as an Indian because of the reservation or non-

reservation status of the land where the crime was committed.  Thus, each of those 

cases presented a concrete question concerning whether the crime occurred on a 

reservation.  See, e.g., Royal v. Murphy, 875 F.3d 896 (10th Cir. 2017), cert. granted 

138 S. Ct. 2026 (2018), argued sub nom. Carpenter v. Murphy, Nov. 27, 2018; Hagen 

v. Utah, 510 U.S. 399 (1994); Solem v. Bartlett, 465 U.S. 463 (1984); DeCoteau v. 
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District County Court, 420 U.S. 425 (1975); Seymour v. Superintendent of Wash. 

State Penitentiary, 368 U.S. 351 (1962); United States v. Celestine, 215 U.S. 278 

(1909); United States v. Jackson, 853 F.3d 436 (8th Cir. 2017); United States v. 

Webb, 219 F.3d 1127 (9th Cir. 2000). 

Also, a number of diminishment and disestablishment cases arose from a 

challenge to a government’s taxing authority, where the question turned on the 

Indian/non-Indian identity of the individual or entity being taxed and whether the 

taxable event occurred on or off the reservation.  Osage Nation v. Irby, 597 F.3d 

1117 (10th Cir. 2010) (state income tax); Thompson v. County of Franklin, 314 F.3d 

79 (2nd Cir. 2002) (county ad valorem tax); Pittsburg & Midway Coal Mining Co. v. 

Yazzie, 909 F.2d 1387 (10th Cir. 1990) (tribal tax). 

Other examples of diminishment and disestablishment cases where modern-

day disputes created subject-matter jurisdiction include: 

• jurisdiction over natural resource and environmental issues, South 
Dakota v. Yankton Sioux Tribe, 522 U.S. 329 (1998) (jurisdiction over 
proposed landfill); Mattz v. Arnett, 412 U.S. 481 (1973) (state 
confiscated tribal member’s gill nets); Wyoming v. U.S. Envtl. Prot. 
Agency, 875 F.3d 505 (10th Cir. 2017) (amended opinion) (tribe 
obtained joint authority under federal Clean Air Act); 
 

• property law, Pueblo of Jemez v. U.S., 790 F.3d 1143 (10th Cir. 2015) 
(quiet title); Yankton Sioux Tribe v. U.S. Army Corps of Engineers, 606 
F.3d 895 (8th Cir. 2010) (transfer of military property); Shawnee Tribe 
v. United States, 423 F.3d 104 (10th Cir. 2005) (same); 
 

• tribal regulatory authority, Nebraska v. Parker, 136 S. Ct. 1072 (2016) 
(tribal alcoholic beverage control ordinance); Ute Indian Tribe of the 
Uintah & Ouray Reservation v. Utah, 114 F.3d 1513 (10th Cir. 1997) 
(application of tribal law and order code); and 
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• gaming, Wisconsin v. Stockbridge-Munsee Cmty., 554 F.3d 657 (7th 
Cir. 2009).10 

 
In each of these cases, the historical questions regarding treaty 

interpretation were grounded in concrete, modern-day disputes, not vague 

allegations about governmental wrongdoing or aspirations about future jurisdiction.  

Because the Tribe has not articulated and provided evidence of a modern-day 

dispute that turns on whether the claimed reservation exists, this Court lacks 

subject-matter jurisdiction. 

C. Speck was grounded in a modern-day dispute. 

Ottawa Tribe of Okla. v. Speck, 447 F. Supp. 2d 835, 838 (N.D. Ohio 2006), 

does not suggest otherwise.  In that case, an out-of-state tribe sent a letter to the 

Director of the Ohio Department of Natural Resources, asserting that it was taking 

steps toward commercial fishing in an area where it claimed treaty rights.  447 F. 

Supp. 2d at 838.  The Ohio Attorney General responded to the letter with a press 

release rejecting the tribe’s rights to hunt and fish in Ohio.  Id. at 838-39.  While 

the Director argued that the tribe’s claim was unripe and it did not have standing, 

he did not dispute that the press release denying the tribe’s hunting and fishing 

rights triggered the lawsuit.  Id. 

                                                 

10 Rosebud Sioux Tribe v. Kneip, 430 U.S. 584 (1977), does not clearly identify an 
underlying case or controversy.  However, the district court noted, “It is conceded 
that a declaratory judgment is an appropriate remedy in this circumstance.”  375 F. 
Supp. 1065, 1066 (S.D. 1974). 
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The Tribe relied on Speck previously to argue that “a bare dispute about the 

existence of a treaty right presents a justiciable case and controversy,” pointing to 

statements made in the pleadings in that case. (PageID.2139-2140.)  But Speck did 

not involve a bare dispute.  The opinion articulates specific acts by both sides that 

show a dispute existed:  Both sides had taken steps in furtherance of their legal 

positions for and against commercial fishing.  Unlike in Speck, the State does not 

know the event that sparked this litigation or requires this Court to decide whether 

the claimed reservation exists.  There is no case or controversy for this Court to 

decide.  Therefore, it does not have subject-matter jurisdiction. 
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CONCLUSION AND RELIEF REQUESTED 

The parties have litigated this case for more than three and a half years.  The 

State is prepared to proceed and does not think any parties would benefit from 

delay in deciding the treaty issues or being required to take additional procedural 

steps.  However, this case has suffered a fatal flaw from the beginning:  The Tribe 

never identified a justiciable case or controversy.  Accordingly, this Court lacks 

subject-matter jurisdiction, and this case must be dismissed without prejudice. 

Respectfully submitted,   
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