
1 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

LITTLE TRAVERSE BAY BANDS OF ODAWA  
INDIANS, a federally recognized Indian tribe, 

  Plaintiff,     Docket No:  15-850 
v. 
        HON. PAUL L. MALONEY 
RICK SNYDER, Governor of the State of  
Michigan, 

  Defendant.        
___________________________________________________/ 

INTERVENOR MUNICIPAL DEFENDANTS’ BRIEF IN SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT BASED ON HISTORIC RECORD 

STATEMENT OF FACTS 

The Intervenor Municipal Defendants’ motion on the historic record is based on the 

plain language of the 1855 Treaty with the Ottawa and Chippewa, 11 Stat. 621. (Joint 

Appendix [JA], Ex. 5). Other treaties will be referenced and attached as Exhibits for the 

convenience of the Court and parties. 

The Intervenor Municipal Defendants take the position that no other historical 

documents or evidence are necessary,  or appropriate, for the Court to consider in deciding 

whether the 1855 Treaty with the Ottawa and Chippewa created permanent reservations. 

ARGUMENT 

NO PERMANENT RESERVATIONS WERE CREATED BY THE CLEAR AND 
UNAMBIGUOUS LANGUAGE OF THE 1855 TREATY  

A. Standard for Reviewing Treaties. 

In its earlier ruling on plaintiff’s Motion for Partial Summary Judgment (Docket # 

65), this Court stated: “‘. . . courts must interpret treaties broadly, looking “beyond the 
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written words to the larger context that frames the treaty, including the history of the 

treaty, the negotiations, and the practical construction adopted by the parties.’ Minnesota v. 

Mille Lacs Band of Chippewa Indians, 526 U.S. 172, 196, 119 S.Ct. 1187, 143 L.Ed.2d 270 

(1999).” Little Traverse Bay Bands of Odawa Indians v. Snyder, 194 F. Supp. 3d 648, 652 

(W.D. Mich. 2016). This Court further stated: “Courts ‘must give effect to the terms as the 

Indians themselves would have understood them,’ and ‘treaties are to be interpreted 

liberally in favor of the Indians, and treaty ambiguities to be resolved in their favor.’ Id.

[Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S.] at 194 n. 5, 196, 119 S.Ct. 1187. 

This is a historical exercise, and we must immerse ourselves in a different era. See 

[Nebraska v.] Parker, 136 S.Ct. [1072] at 1082, [194 L. Ed. 2d 152 (2016)] (quoting 

DeCoteau [v. Dist. County Court for Tenth Judicial Dist., 420 U.S. [425 (1975)] at 449, 95 S.Ct. 

1082)(“‘[W]e cannot remake history.’”).” Little Traverse Bay Bands of Odawa Indians v. 

Snyder, 194 F. Supp. 3d at 655. 

While these are obviously accurate statements of standards employed by the 

Supreme Court in construing Indian treaties, they are, respectfully, incomplete. The last 

quoted statement from the Supreme Court (“we cannot remake history”), refers to holdings 

from the Supreme Court that have their genesis nearly two centuries ago. The Supreme 

Court has made clear that the “interpretation” of treaties is unnecessary – indeed, 

inappropriate – where the language of the treaty in question is unambiguous. “[C]ourts 

cannot ignore plain language that, viewed in historical context and given a ‘fair appraisal,’ 

Washington v. Washington Commercial Passenger Fishing Vessel Assn., 443 U.S. [658] at 675 

(1979)], clearly runs counter to a tribe's later claims.” Oregon Dep't of Fish & Wildlife v. 

Klamath Indian Tribe, 473 U.S. 753, 774 (1985).  

Case 1:15-cv-00850-PLM-PJG   ECF No. 568 filed 03/18/19   PageID.9215   Page 2 of 29



3 

This concept has its roots in one of the most fundamental concepts of our 

Constitution – the Separation of Powers Doctrine. Justice Story explained the concept very 

pointedly in the context of treaties nearly two hundred years ago: “In the first place, this 

Court does not possess any treaty-making power. That power belongs by the constitution 

to another department of the Government; and to alter, amend, or add to any treaty, by 

inserting any clause, whether small or great, important or trivial, would be on our part an 

usurpation of power, and not an exercise of judicial functions. It would be to make, and not 

to construe a treaty. Neither can this Court supply a casus omissus in a treaty, any more 

than in a law. We are to find out the intention of the parties by just rules of interpretation 

applied to the subject matter; and having found that, our duty is to follow it as far as it goes, 

and to stop where that stops-whatever may be the imperfections or difficulties which it 

leaves behind.” The Amiable Isabella, 19 U.S. 1, 71 (U.S. 1821). 

The Supreme Court has consistently applied this holding to Indian treaties. In United 

States v. Choctaw Nation, 179 U.S. 494 (1900), the Court held:  

But in no case has it been adjudged that the courts could by mere 

interpretation or in deference to its view as to what was right under all the 

circumstances, incorporate into an Indian treaty something that was 

inconsistent with the clear import of its words. It has never been held that 

the obvious, palpable meaning of the words of an Indian treaty may be 

disregarded because, in the opinion of the court, that meaning may in a 

particular transaction work what it would regard as injustice to the 

Indians. That would be an intrusion upon the domain committed by the 

Constitution to the political departments of the government. Congress did 

not intend, when passing the act under which this litigation was inaugurated, 

to invest the court of claims or this court with authority to determine 

whether the United States had, in its treaty with the Indians, violated the 

principles of fair dealing. What was said in The Amiable Isabella, 6 Wheat. 1, 

71, 72, 5 L. ed. 191, 208, is evidently applicable to treaties with Indians.  
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Id. at 532-533. (Emphasis added). The Supreme Court went on to explain why the 

Separation of Powers doctrine requires the courts to defer to the intent of Congress as 

expressed in the plain words of a treaty:   

It is thus clear that the court of claims was without authority to 

determine the rights of parties upon the ground of mere justice or 

fairness, much less, under the guise of interpretation, to depart from the 

plain import of the words of the treaty. Its duty was to ascertain the intent 

of the parties according to the established rules for the interpretation of 

treaties. Those rules, it is true, permit the relations between Indians and the 

United States to be taken into consideration. But if the words used in the 

treaty of 1866, reasonably interpreted, import beyond question an absolute, 

unconditional cession of the lands in question to the United States free from 

any trust, then the court cannot amend the treaty or refuse to carry out 

the intent of the parties, as gathered from the words used, merely 

because one party to it held the relation of an inferior and was politically 

dependent upon the other, or because in the judgment of the court the 

Indians may have been overreached. To hold otherwise would be 

practically to recognize an authority in the courts, not only to reform or 

correct treaties, but to determine questions of mere policy in the treatment 

of the Indians which it is the function alone of the legislative branch of the 

government to determine. 

Id. at 535. (Emphasis added).   

This concept is not an outdated one that has been superseded by more 

“enlightened” courts of the twentieth and twenty–first centuries. The Supreme Court 

reiterated in Confederated Bands of Ute Indians v. United States, 330 U.S. 169 (1947): “We 

cannot, under any acceptable rule of interpretation, hold that the Indians owned the 

lands merely because they thought so.” Id. at 180. (Emphasis added). The Supreme Court 

has explained the original meaning of the language from Worcester v. Georgia:  

Petitioners suggest that in the construction of Indian treaties we, as a self-

respecting nation, hesitate to construe language, which is selected by us as 

guardian of the Indians, to our ward's prejudice. ‘All doubts,’ say petitioners, 

Case 1:15-cv-00850-PLM-PJG   ECF No. 568 filed 03/18/19   PageID.9217   Page 4 of 29



5 

‘must be resolved in their (the Indians') favor.’ Mr. Justice McLean, 

concurring in Worcester v. Georgia, 6 Pet. 515, at page 582, 8 L.Ed. 483, said, 

‘The language used in treaties with the Indians should never be construed to 

their prejudice.’ But the context shows that the Justice meant no more 

than that the language should be construed in accordance with the 

tenor of the treaty. That, we think, is the rule which this Court has applied 

consistently to Indian treaties. We attempt to determine what the parties 

meant by the treaty. We stop short of varying its terms to meet alleged 

injustices. Such generosity, if any may be called for in the relations 

between the United States and the Indians, is for the Congress. 

Northwestern Bands of Shoshone Indians v. United States, 324 U.S. 335, 353 (1945). 

(Emphasis added; footnotes omitted). 

In 1975 the Court in DeCoteau v. Dist. County Court for Tenth Judicial Dist., 420 U.S. 

425 (1975), addressed “the single question whether the Lake Traverse Indian Reservation 

in South Dakota, created by an 1867 treaty between the United States and the Sisseton and 

Wahpeton bands of Sioux Indians, was terminated and returned to the public domain . . .” 

Id. at 426-427. The South Dakota courts asserted jurisdiction over members of the 

Sisseton-Wahpeton Tribe for acts done on lands which, though within the 1867 reservation 

borders, had been owned and settled by non-Indians since an 1891 congressional act. Id. at 

427. The Eighth Circuit held the reservation continued to exist and the South Dakota courts 

lacked jurisdiction. U. S. ex rel. Feather v. Erickson, 489 F.2d 99, 102 (8th Cir. 

1973)(“Congress established the Lake Traverse reservation as a ‘permanent’ reservation in 

1867. Since that time Congress has not through clear expression or by innuendo shown an 

intention to disestablish.”) The Supreme Court reversed, again relying on the long-

established rule that the clear language of the treaty and subsequent enabling statutes 

could not be superseded by a canon of construction: 

Case 1:15-cv-00850-PLM-PJG   ECF No. 568 filed 03/18/19   PageID.9218   Page 5 of 29



6 

“With the benefit of hindsight, it may be argued that the tribe and the 

Government would have been better advised to have carved out a diminished 

reservation, instead of or in addition to the retained allotments. But we 

cannot rewrite the 1889 Agreement and the 1891 statute. For the courts to 

reinstate the entire reservation, on the theory that retention of mere 

allotments was ill-advised, would carry us well beyond the rule by which 

legal ambiguities are resolved to the benefit of the Indians. We give this rule 

the broadest possible scope, but it remains at base a canon for construing the 

complex treaties, statutes, and contracts which define the status of Indian 

tribes. A canon of construction is not a license to disregard clear 

expressions of tribal and congressional intent.”  

Id. at 447. (Emphasis added). The Court concluded by stating: 

Until the Court of Appeals altered the status quo, South Dakota had exercised 

jurisdiction over the unallotted lands of the former reservation for some 80 

years. Counsel for the tribal members stated at oral argument that many of 

the Indians have resented state authority and suffered under it. Counsel for 

the State denied this and argued that an end to state jurisdiction would be 

calamitous for all the residents of the area, Indian and non-Indian alike. 

These competing pleas are not for us to adjudge, for our task here is a narrow 

one. In the 1889 Agreement and the 1891 Act ratifying it, Congress and 

the tribe spoke clearly. Some might wish they had spoken differently, but 

we cannot remake history. 

Id. at 449. (Emphasis added).  

In the 1980s the Supreme Court again held: “‘A canon of construction is not a license 

to disregard clear expressions of tribal and congressional intent.’ DeCoteau v. District 

County Court, 420 U.S. 425, 447 (1975).” Rice v. Rehner, 463 U.S. 713, 733 (1983). In South 

Carolina v. Catawba Indian Tribe, Inc., 476 U.S. 498, 506 (1986), the Supreme Court 

pointedly stated:  “The canon of construction regarding the resolution of ambiguities in 

favor of Indians, however, does not permit reliance on ambiguities that do not exist; nor 

does it permit disregard of the clearly expressed intent of Congress.”. The reliance on this 

rule continued in South Dakota v. Yankton Sioux Tribe, 522 U.S. 329 (1998), where the Court 
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held that a “savings clause” in a treaty did not maintain the original boundaries of a 

reservation:  

The unconditional relinquishment of the Tribe's territory for settlement by 

non-Indian homesteaders can by no means be reconciled with the central 

provisions of the 1858 Treaty, which recognized the reservation as the 

Tribe's ‘permanent’ home and prohibited white settlement there. See Oregon 

Dept. of Fish and Wildlife v. Klamath Tribe, 473 U.S. 753, 770, 105 S.Ct. 3420, 

3430, 87 L.Ed.2d 542 (1985) (discounting a saving clause on the basis of a 

‘glaring inconsistency’ between the original treaty and the subsequent 

agreement). Moreover, the Government's contention that the Tribe intended 

to cede some property but maintain the entire reservation as its territory 

contradicts the common understanding of the time: that tribal ownership 

was a critical component of reservation status. See Solem, supra, at 468, 104 

S.Ct., at 1164–1165. We ‘cannot ignore plain language that, viewed in 

historical context and given a fair appraisal, clearly runs counter to a tribe's 

later claims.’ Klamath, supra, at 774, 105 S.Ct., at 3432 (internal quotation 

marks and citation omitted). 

Rather than read the saving clause in a manner that eviscerates the 

agreement in which it appears, we give it a ‘sensible construction’ that avoids 

this ‘absurd conclusion.’  

Yankton Sioux Tribe, 522 U.S. at 345-346. 

Plaintiff’s predecessors successfully raised this very rule in prevailing against the 

United States in Ottawa & Chippewa Indians of State of Michigan v. United States, 42 Ct. Cl. 

240 (1907). Plaintiff brought suit against the United States seeking to recover reinvestment 

income and interest on investments held by the United States in trust for the Tribe. The 

funds had their genesis in the 1836 Treaty which in part required the United States to pay 

of an annuity of $30,000. Of the thirty thousand dollars, one thousand dollars was “‘to be 

invested in stock by the Treasury Department, and to remain incapable of being sold 

without the consent of the President and Senate, which may, however, be given after the 

expiration of twenty-one years.’ (7 Stat. L., 491.)” Id. at 244 – 245. In compliance with the 
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terms of this treaty the United States “every year thereafter and up to and including the 

year 1855, appropriated $1,000 for the further fulfillment of said treaty obligation, and the 

same was invested by the Treasurer of the United States in stocks and bonds for the benefit 

of the claimants, and these securities were held for that purpose by the United States.” Id. at 

245. 

On the July 31, 1855, another treaty was concluded between the United States and 

the Tribe. Article 3 of the Treaty stated in part: “The Ottawa and Chippewa Indians hereby 

release and discharge the United States from all liability on account of former treaty 

stipulations, it being distinctly understood and agreed that the grants and payments 

hereinbefore provided for are in lieu and satisfaction of all claims, legal and equitable, on 

the part of said Indians jointly and severally against the United States, for land, money, or 

other thing guaranteed to said tribes or either of them by the stipulations of any former 

treaty or treaties . . . “ Id. 

The stocks and bonds were carried on the books of the Treasurer of the United 

States and the Department of the Interior as an Ottawa and Chippewa fund, until February 

2, 1885, and were identified every year in the report of the Commissioner of Indian Affairs 

as “Trust funds” and “Investments of funds in trust.” In 1885 these securities, from accrued 

interest and reinvestment, had accumulated to the amount of $62,496.40, but some time in 

that year they were transferred into the Treasury of the United States. The Tribe then 

brought suit “to recover the above amount and interest.” Id. 

“It is contended by the defendants that this fund was settled for and released by the 

claimants by the terms of article 3 of the treaty of 1855 (supra) and thereafter became the 

property of the United States, while it is contended by the claimants that this fund was not 
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embraced within the relinquishments of that treaty; and that is the question before this 

court for decision.” Id. at 246. 

The Court of Claims rejected the government’s argument and entered judgment for 

the Tribe, finding the plain language of the 1855 Treaty did not support the argument the 

Tribe had released the trust funds to the United States: 

It is only where the meaning of the words is uncertain or ambiguous that 

evidence, either of prior or subsequent acts of the parties to ascertain their 

meaning, is permissible. When the meaning of the language used is certain, 

extrinsic evidence is not admissible on the ground of aiding the construction, 

for in such case the only thing that could be accomplished would be to show 

the meaning of the writing to be other than what its terms express, but no 

instrument can be varied or contradicted under the guise of explanation or 

construction. [Citations omitted]. 

As we view the two treaties we see no uncertainty or ambiguity whatever in 

the meaning of article 3 of the treaty of 1855 (supra). It is possible that the 

parties to the treaty meant as contended for by the Government, but in 

the language which was used they did not say so. (Emphasis added).  

Id. at 247 – 248. (Emphasis added).  

Menominee Indian Tribe of Wisconsin v. Thompson, 943 F. Supp. 999, 1008 (W.D. Wis. 

1996), aff'd, 161 F.3d 449 (7th Cir. 1998), addressed this issue in a declaratory judgment 

action brought by the Menominee Indian Tribe of Wisconsin asserting it retained off-

reservation rights to hunt, fish and gather without state restriction on the lands it ceded to 

the United States in 1831, 1836 and 1848. The court denied the requested relief. The court 

rejected the Tribe’s claim that its subjective understanding of the treaty language must be 

given deference. 

“. . . the focus of the inquiry today is not on what plaintiff needed at the time 

of the treaties but on what it agreed to in signing them. See Menominee Indian 

Tribe, 922 F.Supp. at 198. That plaintiff may have made a costly mistake in 
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giving up its usufructuary rights in the 1831 treaty does not change what 

plaintiff agreed to in the treaty. It is no argument merely to state that 

plaintiff would not have agreed to relinquish rights because doing so 

would have been ill-conceived. No matter how bad the deal, it is not 

within the court's province to rewrite it. See Choctaw and Chickasaw 

Nations, 179 U.S. at 533, 21 S.Ct. at 164 (court cannot reform treaty to 

achieve justice or fairness); United States v. Minnesota, 466 F.Supp. 1382, 

1385 (D.Minn.1979) (“the courts cannot remake history or expand treaties 

and legislation beyond their clear terms to remedy a perceived injustice 

suffered by the Indians”), affirmed sub nom. Red Lake Band of Chippewa 

Indians v. Minnesota, 614 F.2d 1161 (8th Cir.), cert. denied, 449 U.S. 905, 101 

S.Ct. 279, 66 L.Ed.2d 136 (1980). 

Menominee Indian Tribe, 943 F. Supp. at 1008. (Emphasis added). 

The court also addressed and rejected the claim that the Tribe’s understanding of 

the treaty language must be given deference: “Although plaintiff has added factual 

allegations concerning its understanding of the relevant treaties, it is still unable to show 

that its understandings are supported by any language in the texts of the treaties. Id. at 

1005. The court then held: “Although plaintiff may not have thought it was relinquishing 

usufructuary rights in the 1831 treaty, its lack of understanding does not relieve it of its 

agreement to give up those rights. See Confederated Bands of Ute Indians v. United States,

330 U.S. 169, 180, 67 S.Ct. 650, 655, 91 L.Ed. 823 (1947) (‘We cannot under any rule of 

interpretation, hold that the Indians owned the lands merely because they thought so.’).” Id. 

at 1009. 

The court also held misunderstanding of the treaty language was not a basis to 

provide relief to the Tribe: “. . . a lack of understanding by one party, is essentially 

immaterial. Unlike contracts between private parties, treaties must be enforced as written, 

even if they were obtained by fraud or duress. See Menominee Indian Tribe, 922 F.Supp. at 

203 (citing cases).” Id. at 1010. The court’s earlier opinion on this point held: 
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It is well settled law that courts may not look behind a treaty to evaluate its 

legitimacy. Even if a treaty is the product of bribery, fraud or duress or 

executed by representatives of minority factions of the signatory tribes, it is 

considered the law of the land, subject to the same respect as any law passed 

by Congress and any treaty signed with a foreign nation. See Cohen, supra, at 

63 (citing United States v. New York Indians, 173 U.S. 464, 469–70, 19 S.Ct. 

487, 489–90, 43 L.Ed. 769 (1899); Fellows v. Blacksmith, 60 U.S. (19 How.) 

366, 372, 15 L.Ed. 684 (1857)). See also Lone Wolf v. Hitchcock, 187 U.S. 553, 

567–68, 23 S.Ct. 216, 222, 47 L.Ed. 299 (1903) (Court could not consider 

contentions that 1892 treaty with Kiowa and Comanche was obtained by 

fraudulent misrepresentations and concealment, that requisite number of 

male Indians had not signed and that treaty had been amended by Congress 

without submitting such amendments to the Indians because these matters 

were “solely within the domain of the legislative authority and its action is 

conclusive upon the courts”); Choctaw & Chickasaw Nations, 179 U.S. at 535–

36, 21 S.Ct. at 165 (if treaty of 1866 did injustice to Choctaws and 

Chickasaws, remedy is not with courts, but with political department of 

government). Whatever improper or even illegal acts induced the 

Menominee to sign the 1848 treaty, the treaty cannot be ignored when 

determining the Menominee's understanding of the rights they did or did not 

retain. 

Menominee Indian Tribe of Wisconsin v. Thompson, 922 F. Supp. 184, 203 (W.D. Wis. 1996), 

aff'd, 161 F.3d 449 (7th Cir. 1998).  

Finally, in United States v. South Ute Tribe or Band of Indians, 402 U.S. 159, 169 

(1971), the Supreme Court rejected a similar argument made by the South Ute Tribe: “We 

do not doubt that the Southern Utes regarded the lands they occupied as ‘our reservation,’ 

but we fail to see how this nullifies the conveyance of the strip made by the Act of 1880. On 

the contrary, there is cogent evidence that the United States totally rejected the Indians' 

claim that the strip was ‘our reservation.’”  

Case 1:15-cv-00850-PLM-PJG   ECF No. 568 filed 03/18/19   PageID.9224   Page 11 of 29



12 

With these rules of treaty construction in mind it is the defendants’ position the 

clear and unambiguous language of the 1855 Treaty did not create permanent 

reservations.  

B. The Clear and Unambiguous Language of the 1855 Treaty Did Not Create of 

Permanent Reservations. 

“There is no particular form for congressional recognition of Indian right of 

permanent occupancy. It may be established in a variety of ways but there must be the 

definite intention by congressional action or authority to accord legal rights, not merely 

permissive occupation. Hynes v. Grimes Packing Co., 337 U.S. 86, 101.” Tee-Hit-Ton Indians v. 

United States, 348 U.S. 272, 278–279 (1955).  

There is no definite intention to establish permanent reservations based on the 

unambiguous language contained in the 1855 Treaty, 11 Stat. 621.1 (JA, Ex. 5). As will be 

discussed in detail, the language of the 1855 Treaty is unique among the treaties made by 

the United States with the various Tribes in the middle of the nineteenth century. Article 1 

of the 1855 Treaty stated “[t]he United States will withdraw from sale for the benefit of 

said Indians as hereinafter provided, all unsold public lands within the State of Michigan 

embraced in the following descriptions , , ,” The treaty then lists eight descriptions of public 

lands withdrawn from sale – one for each band or group of bands.  

The treaty then identified a system of individual selections of land for individual 

members of the Tribe within those eight areas. The size of the individual selection was 

1 Since the plaintiff has explicitly conceded it is not relying on the 1836 Treaty to support 
its claims, the defendants will only address the language of the 1855 Treaty. See, ECF 508-
1, Page ID 5841: “But its claim is not about the 1836 Treaty cession . . .” Id. Page ID. 5842: 
“The Tribe certainly agrees that the 1836 Treaty ceded nearly 14,000,000 acres of land that 
would become northwestern Michigan . . .” “Moreover, nearly twenty years after the 1836 
Treaty cession, the 1855 Treaty created for Tribal predecessors an Indian Reservation . . .“  
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dependent on whether the individual was a “head of a family,” a “family of orphan 

children,” a “single person” or a “single orphan child under twenty-one years of age.” 

(Treaty With the Ottawa and Chippewa, 1855, Art. 1).  The treaty states: 

The United States will give to each Ottowa and Chippewa Indian being the 

head of a family, 80 acres of land, and to each single person over twenty-one 

years of age, 40 acres of land, and to each family of orphan children undere 

twenty-one years of age containing two or more persons, 80 acres of land, 

and to each single orphan child under twenty-one years of age, 40 acres of 

land to be selected and located within the several tracts of land hereinbefore 

described, under the following rules and regulations: 

Each Indian entitled to land under this article may make his own selection of 

any land within the tract reserved herein for the band to which he may 

belong . . . 

The treaty directs the Indian agent to prepare lists of band members eligible to 

make selections of land, categorizing them as heads of family, single persons over twenty-

one years of age, orphan children under age twenty-one comprising families of two or more 

persons or single orphan children under twenty-one years of age. The treaty then states: 

At any time within five years after the completion of the lists, selection of 

lands may be made by the persons entitled thereto, and a notice thereof, with 

a description of the land selected, filed in the office of the Indian agent in 

Detroit, to be by him transmitted to the Office of Indian Affairs at Washington 

City. 

Article 1 then explains possession and title of the selected land: 

After selections are made, as herein provided, the persons entitled to the 

land may take immediate possession thereof, and the United States will 

thenceforth and until the issuing of patents as hereinafter provided, 

hold the same in trust for each such persons, and certificates shall be 

issued, in a suitable form, guaranteeing and securing to the holders their 

possession and an ultimate title to the land. But such certificates shall not be 

assignable and shall contain a clause expressly prohibiting the sale or 

transfer by the holder of the land described therein.  (Emphasis added). 
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After the expiration of ten years, such restriction on the power of sale shall 

be withdrawn, and a patent shall be issued in the usual form to each original 

holder of a certificate for the land described therein, Provided, That such 

restriction shall cease only upon the actual issuing of the patent; And 

provided further That the President may in his discretion at any time in 

individual cases on the recommendation of the Indian agent when it shall 

appear prudent and for the welfare of any holder of a certificate, direct a 

patent to be issued. And provided also, That after the expiration of ten years, 

if individual cases shall be reported to the President by the Indian agent, of 

persons who may then be incapable of managing their own affairs for any 

reason whatever, he may direct the patents in such cases to be withheld, and 

the restrictions provided by the certificate, continued so long as he may 

deem necessary and proper.  (Emphasis added; italics in original).  

The treaty then states: 

All the land embraced within the tracts hereinbefore described, that shall not 

have been appropriated or selected within five years shall remain the 

property of the United States, and the same shall thereafter, for the further 

term of five years, be subject to entry in the usual manner and at the same 

rate per acre, as other adjacent public lands are then held, by Indians only; 

and all lands, so purchased by Indians, shall be sold without restriction, and 

certificates and patents shall be issued for the same in the usual form as in 

ordinary cases; and all lands remaining unappropriated by or unsold to the 

Indians after the expiration of the last-mentioned term, may be sold or 

disposed of by the United States as in the case of all other public lands. 

(Emphasis added). 

Simply stated, the United States withdrew public lands from sale for five years to 

allow tribal members to select individual parcels. Then for another five years only tribal 

members could purchase the unselected public lands at the established price. After that ten 

year period expired all public lands not selected or purchased by members of the Tribe 

could be sold or disposed of by the United States “as in the case of all other public land.” 

The inclusion of the word “other” emphasizes the point that all eight tracts of land 

withdrawn from sale were – and remained – public lands of the United States, not 
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reservation land held in trust for the Tribe. The only lands held in trust were the individual 

selections between the time of selection and the issuance of patents. “Other” is used as a 

comparative term in this context. If the treaty’s intent had been to create permanent 

reservations there would be no comparison of these tracts of land and “other” tracts of 

public land.  

Article 1 then states: 

Nothing contained herein shall be so construed as to prevent the 

appropriation, by sale, gift, or otherwise, by the United States, of any tract or 

tracts of land within the aforesaid reservations for the location of 

churches, school-houses, or for other educational purposes, and for such 

purposes purchases of land may likewise be made from the Indians, the 

consent of the President of the United States, having, in every instance, first 

been obtained therefor. 

It is also agreed that any lands within the aforesaid tracts now occupied by 

actual settlers, or by persons entitled to pre-emption thereon, shall be 

exempt from the provisions of this article; provided, that such pre-emption 

claims shall be provided, as prescribed by law, before the 1st day of October 

next. 

The use of the word “reservation” in the first quoted paragraph is the only time it is 

used in the treaty. The word “reserved” is also used in the treaty, as quoted in an earlier 

paragraph in Article 1: “Each Indian entitled to land under this article may make his own 

selection of any land within the tract reserved herein for the band to which he may belong . 

. . “ When read in context it is evident why the word “reservation” and “reserved” was used 

in each of these paragraphs. Neither usage refers to a tract of land intended for permanent 

tribal occupancy or jurisdiction. The use of the phrase “aforesaid reservations” is followed 

in the next paragraph by use of the phrase “aforesaid tracts.” Both phrases refer to the 

same thing: the eight described tracts withdrawn from public sale for a limited period of 
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time. The term “aforesaid reservations” is used in the first paragraph because the words 

immediately preceding it are “tract or tracts of land.” If the term “aforesaid tracts” had been 

used used in both paragraphs to refer to the eight withdrawn tracts of land, the sentence 

would read: “Nothing contained herein shall be so construed as to prevent the 

appropriation, by sale, gift, or otherwise, by the United States, of any tract or tracts of land

within the aforesaid tracts for the location of churches . . .” That wording would create an 

inherent ambiguity. What “tract” is being referred to by each use of the same word? To 

alleviate any confusion or ambiguity the word “reservations” was substituted for “tracts.” 

In the very next paragraph the eight withdrawn tracts are referred to as “aforesaid tracts.” 

If the intent had been to create permanent reservations the Treaty would have repeated 

the phrase “aforesaid reservations.” 

The same is true of the previous use of the phrase “the tract reserved herein.” The 

use of the word “reserved” is simply a shorthand way of referring to the land temporarily 

withdrawn from sale. What is noticeable by its absence in the treaty – and dispositive of 

this issue – is any of the language that was used in other treaties written in the same time 

period that unquestionably demonstrated Congressional intent to establish permanent 

reservations. The language of the 1855 Treaty at issue in this case clearly and 

unambiguously states that any land from the eight tracts withdrawn from public sale that 

are not selected by individual members of the Tribe in the first five years, or sold to 

members of the Tribe in the next five years, “remain the property of the United States” and 

“may be sold or disposed of by the United States as in the case of all other public lands.” 

That is the antithesis of a definite Congressional intent to establish permanent 

reservations. 
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In contrast is the Treaty with the Chippewa of 1854, 10 Stat. 1109 (Exhibit A), 

which the Supreme Court recognized as having created permanent reservations. United 

States v. Thomas, 151 U.S. 577, 582 (1894) (“The Indians have never been removed from 

the lands thus ceded, and no executive order has ever been made for their removal, and no 

change has taken place in their occupancy of the lands, except as provided by the treaty of 

September 30, 1854. 10 Stat. 1109. By that treaty the Chippewas ceded a large portion of 

their territory, previously retained in Wisconsin and elsewhere, and provision was made 

in consideration thereof for the formation of permanent reservations for their 

benefit, each to embrace three full townships, and their boundaries to be established 

under the direction of the president.”) (Emphasis added). While some of the language of the 

Treaty is similar to the 1855 Treaty at issue in this case, the differences are both striking 

and determinative.  

The treaty at issue begins with the statement: “The United States will withdraw 

from sale for the benefit of said Indians as hereinafter provided, all unsold public lands 

within the State of Michigan embraced in the following descriptions , , ,” The 1854 Treaty 

with the Chippewa begins with a cession of land by the Chippewa to the United States. 

Article 2 of the Treaty then begins: “The United States agree to set apart and withhold 

from sale, for the use of the Chippewas of Lake Superior, the following described tracts of 

land . . .” (Emphasis added). The 1855 Treaty does not contain the phrase “to set apart.” It 

also uses the phrase “withdraw form sale” rather than “withhold from sale.” Both of these 

differences reflect an intent to create a permanent, rather than temporary reservation of 

land in the 1854 Treaty – not in the 1855 Treaty. 
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Article 3 of the 1854 Treaty also contains a provision for defining the boundaries of 

“the reserved tracts” by survey. There is no provision in the 1855 Treaty to define the 

boundaries of the reserved tracts because it was the intent of the parties to the Treaty the 

remaining land would be returned to public sale – not be established as permanent 

reservations. This intent is reflected in the explicit language of the 1855 Treaty: “all lands 

remaining unappropriated by or unsold to the Indians after the expiration of the last-

mentioned term, may be sold or disposed of by the United States as in the case of all other

public lands.” While both treaties provide for the selection of allotments by individual tribal 

members, only the 1855 Treaty provides for a return of all unallotted land to public sale. 

This difference reinforces the intent of the 1854 Treaty to create permanent reservations 

and the intent of the 1855 not to create permanent reservations. 

The Treaty with the Menominee of 1854, 10 Stat. 1064 (Exhibit B), was entered into 

after the Tribe expressed “great unwillingness . . . to remove to the country west of the 

Mississippi River, &c., which had been assigned to them, and a desire to remain in the State 

of Wisconsin . . .”  Beecher v. Wetherby, 95 U.S. 517, 518–519 (1877). After making certain 

factual recitations that include a description of the reserved land the preamble of the treaty 

states: 

“Now, therefore, to render practicable the stipulated payments herein recited, and 

to make exchange of the lands given west of the Mississippi for those desired by the tribe, 

and for the purposes of giving them the same for a permanent home, these articles are 

entered into.” It requires no review of the historic record or “construction” of the treaty 

language to determine the Tribe and the United States intended to create a permanent 

reservation – that intention is explicitly stated. In the 1855 treaty at issue in this case one 
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searches in vain for any suggestion or intimation the parties contemplated permanent 

reservations. The only explicit language makes clear the parties intended no such result.  

The 1854 Treaty with the Kickapoo, 10 Stat. 1078 (Exhibit C), also created a 

permanent reservation. United States v. Reily, 290 U.S. 33, 35 (1933) (“At one time the 

Kickapoos were a single tribe occupying a treaty reservation in Kansas . . .” citing 10 Stat. 

1078). The treaty first described the land cession made by the Tribe to the United States 

then stated: “. . . saving and reserving, in the western part thereof, one hundred and fifty 

thousand acres for a future and permanent home, which shall be set off for, and 

assigned to, them by metes and bounds.” 10 Stat. 1078, Article 1. (Emphasis added). 

Article 3 of the Treaty states: “The President may cause to be surveyed, in the same manner 

in which the public lands are surveyed, the reservation herein provided for the Kickapoos . . 

.” In addition to explicitly referring to the reserved land as a reservation, the treaty makes a 

clear distinction between the reservation and “public land.” This is unlike the 1855 Treaty 

at issue in this litigation which refers to the temporarily reserved land itself as public land. 

And while Article 3 of the 1854 Treaty allows assignments to individual members of the 

Tribe, there is no provision to return unassigned lands to public sale as there in in the 1855 

Treaty. 

The 1854 Treaty with the Kaskaskia, Peoria, Etc., 10 Stat. 1082 (Exhibit D), also 

offers a contrast demonstrating the 1855 Treaty does not create permanent reservations. 

That treaty created a permanent reservation for the Tribes. Peoria Tribe of Indians of 

Oklahoma v. United States, 390 U.S. 468, 469 (1968) (“On May 30, 1854, the Peoria Tribe of 

Indians of Oklahoma, petitioner, and the United States, respondent, entered into a treaty 

under which the Tribe reserved a portion of its lands and ceded the remainder, amounting 
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to some 208,585 acres, to be sold at public auction by the United States for the Tribe's 

benefit. 10 Stat. 1082.”) Article 2 of the treaty describes an area of land the Tribe would 

cede to the United States then provides: “. . . excepting and reserving therefrom a quantity 

of land equal to one hundred and sixty acres for each soul in said united tribe, according to 

a schedule attached to this instrument, and ten sections additional, to be held as the 

common property of the said tribe – and also the grant to the American Indian Mission, 

hereinafter specifically set forth.” (Emphasis added).   

Article 3 then states the lands to be ceded would be surveyed and the individual 

selections would then be made by the members of the Tribe. The treaty requires the chiefs 

of the Tribe to make selections on behalf of any individual members who did not make 

selections within the time specified “and shall also, after completing said last-named 

selections, choose the ten sections reserved to the tribe . . .” (Emphasis added). Article 3 

then provides for the issuance of patents for the individual tribal members’ selections. The 

United States had entered into treaties that contained both individual selections and tribal 

reservations. The two are not synonymous. There is nothing in the language of the 1855 

Treaty that allows it to be construed as creating the approach used in the Treaty with the 

Kaskaskia. If the parties to the 1855 Treaty had intended there to be both individual 

selections and permanent tribal reservations, it would have been clearly stated.  

The Treaty with the Chippewa of 1855, 10 Stat. 1165 (Exhibit E), is also 

enlightening from a comparison standpoint. “Article 2 set aside lands in the area as 

reservations for the signatory tribes. Id., at 1166–1167.” Minnesota v. Mille Lacs Band of 

Chippewa Indians, 526 U.S. 172, 184 (1999). Article 1 of that treaty described the area of 

land the Mississippi, Pillager and Lake Winnibigoshish bands of Chippewa were ceding to 
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the United States. Atricle 2 states: “There shall be, and hereby is, reserved and set apart, a 

sufficient quantity of land for the permanent homes of the said Indians; the lands so 

reserved and set apart, to be in separate tracts, as follows, viz:” (Emphasis added). Article 2 

then describes the reservations for the Mississippi bands in one paragraph and for the 

Pillager and Lake Winnibigoshish bands in a separate paragraph. The final paragraph of 

Article 2 then states: 

And at such time or times as the President may deem it advisable for the 

interests and welfare of said Indians, or any of them, he shall cause the said 

reservation, or such portion or portions thereof as may be necessary, to be 

surveyed; and assign to each head of family, or single person over twenty-

one years of age, a reasonable quantity of land, in one body, not to exceed 

eighty acres in any case, for his or their separate use; and he may, at his 

discretion, as the occupants thereof become capable of managing their 

business and affairs, issue patents to them for the tracts so assigned to them 

respectively; said tracts to be exempt from taxation, levy, sale, or feature; and 

not to be alienated or leased for a longer period than two years, at one time, 

until otherwise provided by the legislature of the State in which they may be 

situate, with the assent of Congress. 

Once again the difference between the treaty with the Chippewa and the treaty at 

issue in this case is stark. The Chippewa treaty explicitly states the described reservations 

are for “the permanent homes” of the Tribe. Individual selections can be permitted for the 

members of the Tribe, but there is no reference to unallotted lands being returned to public 

sale. In addressing the usufructuary rights of the Tribe under that treaty, the Eighth Circuit 

made this observation: “As to the United States, we note first that the United States knew 

how to draft a treaty to revoke usufructuary rights, and did not do so in this case.” Mille 

Lacs Band of Chippewa Indians v. State of Minn., 124 F.3d 904, 920 (8th Cir. 1997), aff'd sub 

nom. Minnesota v. Mille Lacs Band of Chippewa Indians, supra. The same can be said of the 
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1855 Treaty at issue in this case: The United States knew how to draft a treaty to create 

permanent reservations and did not do so in this case. 

The Treaty with the Flatheads, 12 Stat. 975 (Exhibit F), dated two weeks before the 

treaty at issue in this case created a permanent reservation. “The Flathead Reservation was 

created by the treaty of July 16, 1855, negotiated with the confederated tribes of the 

Flathead, Kootenay, and Upper Pend d'Oreilles Indians, 12 Stat. 975. By the terms of Article 

II of the treaty there was reserved for the exclusive use and benefit of the tribes a large 

tract of land . . .” Montana Power Co. v. Rochester, 127 F.2d 189, 190 (9th Cir. 1942); 

Confederated Salish & Kootenai Tribes of Flathead Reservation, Montana v. United States, 401 

F.2d 785, 786 (Ct. Cl. 1968) (“. . . the boundaries of the reservation carved out for plaintiff 

by the Treaty of Hell Gate, 12 Stat. 975 (signed on July 16, 1855, proclaimed on April 18, 

1859).)” 

Article 1 of the treaty describes an area of land to be ceded to the United States. 

Article 2 then states: 

There is, however, reserved from the lands above-ceded, for the use and 

occupation of the said confederated tribes, and as a general Indian 

reservation, upon which may be placed other friendly tribes and bands of 

Indians of the Territory of Washington who may agree to be consolidated 

with the tribes parties to this treaty, under the common designation of the 

Flathead Nation . . . the tract of land included within the following 

boundaries, to wit: 

The next paragraph of the treaty then describes the boundaries of the reservation. 

The paragraph that follows states: “All which tract shall be set apart, and, so far as 

necessary, surveyed and marked out for the exclusive use and benefit of said confederated 

tribes as an Indian reservation.” (Emphasis added).  
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Article 6 of the treaty again gives the President discretion to allow individual 

members of the Tribe to make selections from the reservation to which they can obtain 

title. However, unlike the 1855 treaty at issue in this case there is no provision for 

returning the reserved land to public sale after individual selections have been made.  

The numerous treaties entered into between the United States and various tribes in 

the 1850s consistently created a permanent reservation and included a process for 

individual tribal members to make selections of land to which they could ultimately obtain 

individual title. The 1855 treaty at issue in this case is unique for not creating permanent 

reservations, but only temporarily removing land from public sale, providing a procedure 

for individual selections, and then returning the unselected land to public sale. 

 The District Court for the Eastern District of Wisconsin made this point explicitly in 

Wisconsin v. Stockbridge-Munsee Community, 366 F. Supp. 2d 698, 706 (E.D. Wis. 2004), 

aff'd, 554 F.3d 657 (7th Cir. 2009), when discussing an 1856 treaty between the 

Stockbridge and Munsee Tribes and the United: “There is no surplus-land provision in the 

Stockbridge–Munsee Treaty of 1856. Such a provision was used in some other treaties 

in the Manypenny era when the United States wanted to set up a temporary 

reservation for a tribe believed to be on the verge of protecting its own interests. In the 

case of such a reservation, after the tribe had selected allotments, the remaining land 

was returned to the government land office for public sale.” Id. at 707. (Emphasis 

added). 

The Stockbridge Munsee reservation was actually created by two separate but 

related treaties. On February 5, 1856, the Tribe and the United States entered into a treaty 

which provided that the United States would give the Tribe “a tract of land ... near the 
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southern boundary of the Menominee reservation.” (Treaty with the Stockbridge and 

Munsee, February 5, 1856, Art. II, 11 Stat. 663) (Exhibit G). In order to fulfill the promise of 

the first treaty on February 11, 1856, a separate treaty was negotiated between the 

Menominee Indian Tribe and the United States. In that treaty, the Menominee Tribe ceded 

and relinquished to the United States a tract of land, “not to exceed two townships in extent 

... for the purpose of locating thereon the Stockbridge and Munsee Indians, and such others 

of the New York Indians as the United States may desire to remove to the said location 

within two years after the ratification hereof.” (Treaty With the Menominee, February 11, 

1856, 11 Stat. 679, Art. 1.) 

By the terms of the Stockbridge Munsee Treaty the tract the United TSates acquired 

from the Menominee Tribe was to be sufficient “to provide for each head of a family and 

others lots of land of eighty and forty acres.” 11 Stat. 663, Art. 2. The treaty stated “every 

such lot ... contain at least one half of arable land.” Id. It also required that “sufficient land 

shall be reserved for the rising generation.” Id. Art. III. In return, the Tribe agreed to “cede 

and relinquish to the United States” all their remaining right and title to lands in the town 

of Stockbridge, Wisconsin and lands in Minnesota set aside for them by the amendment to 

the 1848 treaty. Id. Art. 1. The treaty provided that, after the lands set aside for the Tribe 

were selected, the United States would have the lands surveyed and allotted “among the 

individuals and families of their tribes.” Id. Art. 3. The treaty further provided that each 

head of a family was entitled to select eighty acres of land and if the family consisted of 

more than four members an additional eighty acres could be allotted. Id. Art. 3. Each single 

male person above eighteen years of age was entitled to eighty acres and each female 

person above age eighteen “not belonging to any family,” and any orphan child was entitled 
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to forty acres and “sufficient land shall be reserved for the rising generation.” Id. The treaty 

further provided that after the allotments were made, the persons entitled to the land could 

take immediate possession and certificates would be issued guaranteeing and securing 

their possession and an ultimate title to the land. Id. The treaty stated that such certificates 

would not be assignable and would contain a clause expressly prohibiting the sale or 

transfer of the land by the holder. Id. Under the treaty, the United States would hold the 

land in trust for ten years for the holders of the land. Id. After ten years, with the consent of 

the Stockbridge and Munsee council, patents for the land would be issued. Id.

After the Tribe relocated to its new reservation tribal members selected 80– and 

40–acre allotments pursuant to the 1856 Treaty. “The allotments and patenting were 

eventually carried out. However, it was not until 1910 and three congressional enactments 

later—in 1871, 1893, and 1906—that all lots on the reservation were patented in fee 

simple and in severalty to individuals.” Wisconsin v. Stockbridge-Munsee Cmty., 366 F. Supp. 

2d at 708. 

The treaty also addressed in Article 14 disposition of the land receded by the Tribe 

to the United States. It contains similar provisions to those found in Article 1 of the 1855 

Treaty with the Ottawa and Chippewa: 

The lots of land the equitable title to which shall be found not to have passed 

by valid sales from the Stockbridge Indians to purchasers, and such lots as 

have, by the treaty of November twenty-fourth, one thousand eight hundred 

and forty-eight, been receded to the United States, shall be sold at the 

minimum price of ten dollars per acre for lots fronting on Lake Winnebago, 

on both sides of the military road, and all the lands in the three tiers of lots 

next to Lake Winnebago, and at five dollars per acre for the residue of the 

lands in said township of Stockbridge. Purchasers of lots, on which 

improvements were made by Stockbridge Indians shall pay, in addition to the 

said minimum price, the appraised value of such improvements. To actual 
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settlers on any of said lots possessing the qualifications requisite to acquire 

pre-emption rights, or being civilized persons of Indian descent, not 

members of any tribe, who shall prove, to the satisfaction of the register of 

the land district to which the township of Stockbridge shall be attached, that 

he or she has made improvements to the value of not less than fifty dollars on 

such lot, and that he or she is actually residing on it; the time of paying the 

purchase-price may be extended for a term not exceeding three years from 

the ratification hereof, as shall be deemed advisable by the President of the 

United States, provided, that no such actual settler shall be permitted to pre-

empt, in the manner aforesaid, more than one lot, or two contiguous lots, on 

which he has proved to have made improvements exceeding the value of one 

hundred dollars. The residue of said lots shall be brought into market as 

other Government lands are offered for sale, and shall not be sold at a less 

price than the said minimum price; and all said sales shall be made, and the 

patents provided for in these articles shall be issued in accordance with the 

survey made in conformity to said act of March third, one thousand eight 

hundred and forty-three, unless, in the opinion of the Secretary of the 

Interior, a new survey shall be deemed necessary and proper.  

The distinctions between the treaty in issue in this case and the 1856 Stockbridge 

Munsee Treaty are significant. First, the 1855 treaty at issue in this case does have a 

surplus land provision, whereas the 1856 treaty does not. Moreover, the sale of the receded 

land in the 1856 treaty was for land the Tribe relinquished to the United States – not the 

land from which the individual selections were made. In the 1855 treaty the sale of the land 

after the individual selections were made was the land that went unselected – there was no 

separate tract set aside for the “permanent home” of the Tribe.  There was sinply no 

intention to create permanent reservations in the 1855 Treaty with the Ottawa and 

Chippewa and nothing in the treaty even hints at such an intent. More importantly, the 

language of the treaty directly refutes any such intent.  

Even treaties creating only temporary reservations were clear in declaring the 

existence of such a reservation. The 1853 Treaty with the Rogue River, 10 Stat, 1018 
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(Exhibit H), included a cession of land by the Tribe to the United States. Article 2 of the 

treaty created a temporary reservation for the Tribe: 

“It is agreed on the part of the United States that the aforesaid tribe shall be allowed 

to occupy temporarily that portion of the above-described tract of territory bounded as 

follows, to wit: [description of land]. It being understood that this described tract of land 

shall be deemed and considered an Indian reserve, until a suitable selection shall be 

made by the direction of the President of the United States for their permanent residence

and buildings erected thereon, and provision made for their removal.” (Emphasis added).  

The 1853 Treaty with the Umpqua – Cow Creek Band, 10 Stat. 1027, contained 

nearly identical language establishing a temporary reservation.  

C. Opening Acts 

The three “Opening Acts” of 1872, 1875 and 1876 (JA, Exhibits 79, 84, 85) did no 

more than carry out the explicit terms of the 1855 Treaty by returning the previously 

withdrawn public lands to public sale. The 1872 Act, 17 Stat. 79, is entitled “An Act for the 

Restoration to Market of Certain Lands in Michigan.” The Act did just what its title stated – 

“restored to market” the land temporarily set aside for individual tribal member selections. 

The 1875 Act amended the 1872 Act by directing that patents be issued to three hundred 

twenty tribal members who made land selections but whose selections were not reported. 

The 1876 Act removed a previously imposed restriction on the price of the lands returned 

to the market for public sale. 

The Opening Acts did no more than carry out the intent of the parties as expressed 

by the clear and unambiguous language of the 1855 treaty.   
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CONCLUSION 

The Indian Claims Commission, a body with unique expertise in construing treaties 

also understood the meaning of the 1855 treaty as explained in its Opinion of January 27, 

1975, 35 Ind. Cl. Comm. 385 (1975): 

“The 1855 Treaty marked the Government’s abandonment of the removal scheme. 

Article I partially restored the land ceded in 1836, this time in the form of individual 

allotments. Lake Superior Bands of Chippewa Indians v. United States, Dockets 18-E and 

58, 22 Ind. Cl. Comm. 372, 375 (1970).” Id. at 386. (Emphasis added).  (ECF No. 530, 

Exhibit J). 

The plaintiff is asking this Court to do precisely what the Supreme Court has 

prohibited: ““The canon of construction regarding the resolution of ambiguities in favor of 

Indians, however, does not permit reliance on ambiguities that do not exist; nor does 

it permit disregard of the clearly expressed intent of Congress.” South Carolina v. 

Catawba Indian Tribe, Inc., supra, 476 U.S. at 506. (Emphasis added). The Court should 

reject the plaintiff’s request. There is simply no reason to supplement the plain and 

unambiguous meaning of the 1855 treaty. It did not create permanent reservations. No 

amount of post hoc attempts to intuit the motivations of the makers of that treaty will 

change the language the makers actually used in the treaty. There is no ambiguity. There 

were no permanent reservations created in 1855 and none exist now. 

RELIEF REQUESTED 

The Intervenor Municipal Defendants respectfully request the Court grant their 

motion for summary judgment and dismiss the plaintiff’s Complaint with prejudice in its 

entirety. 
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Dated: March 18, 2019 By:__/s/ David K. Otis____________________ 
      David K. Otis (P31627) 
      PLUNKETT COONEY 
      Attorney for the Intervenor Municipal        

Defendants 
      325 E. Grand River, Ste 250 

            East Lansing, MI 48823 
            (517) 324-5612 
                        dotis@plunkettcooney.com 

Open.18288.53529.21787824-1
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