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IN THE UNITED STATES DISTRICT COURT 

 FOR THE DISTRICT OF NEW MEXICO 

 

 

THE PUEBLO OF ISLETA, a federally-

recognized Indian tribe, THE PUEBLO OF 

SANDIA, a federally-recognized Indian tribe, 

and THE PUEBLO OF TESUQUE, a 

federally-recognized Indian tribe, 

 

  Plaintiffs, 

 

 

PUEBLO OF SANA ANA, a federally-

recognized Indian tribe and PUEBLO OF 

SANTA CLARA, a federally-recognized 

Indian tribe; and 

 

PUEBLO OF SAN FELIPE, a federally- 

recognized Indian tribe, 

 

  Plaintiffs-in-Intervention, 

 

  

v.   No. 1:17-CV-00654-KG-KK 

  

SUSANA MARTINEZ, in her official capacity 

as Governor of the State of New Mexico, 

JEFFREY S. LANDERS, in his official 

capacity as Chair of the Gaming Control Board 

of the State of New Mexico, RAECHELLE 

CAMACHO, in her official capacity as Acting 

State Gaming Representative, and 

SALVATORE MANIACI, in his official 

capacity as a member of the Gaming Control 

Board of the State of New Mexico,  

 

  Defendants. 

 

 

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT  

ON THE ISSUE OF ARBITRABILITY 

 

Defendants Susana Martinez, Jeffrey S. Landers, Raechelle Camacho, and Salvatore 

Maniaci move for summary judgment on the issue of arbitrability pursuant to Federal Rule of 

Civil Procedure 56.  Pursuant to Local Rule 7.1(a), counsel for Defendants sought concurrence in 
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this Motion, and concurrence has been denied.  As grounds for this Motion, Defendants state as 

follows.   

Introduction 

 The substantive dispute underlying this action between several Native American pueblos 

(“Pueblos”) and officials of the State of New Mexico (“State Defendants” and “State,” 

respectively) concerns whether the Pueblos have complied with the terms of the 2007 gaming 

compacts they entered into with the State with respect to revenue sharing payments due the State.  

The present motion, however, deals solely with the threshold issue of arbitrability: whether the 

substantive dispute between the parties over revenue sharing payments is subject to arbitration 

under the current 2015 gaming compacts between the Pueblos and the State. 

 The parties’ substantive dispute is a payment dispute – precisely the kind of dispute the 

parties expressly agreed to arbitrate in the 2015 compacts.  Consequently, the Court should grant 

summary judgment in favor of the State Defendants on the arbitrability issue and enter a 

judgment of dismissal so that the parties can resolve their dispute in arbitration. 

Procedural Background 

 On June 19, 2017, the Pueblo of Isleta, Pueblo of Sandia, and Pueblo of Tesuque 

commenced this action against the State Defendants – the Governor of New Mexico and 

members of the New Mexico Gaming Control Board – seeking declaratory and injunctive relief.  

(Doc. 1.)  On June 29, 2017, the Pueblo of Santa Ana and the Pueblo of Santa Clara filed a 

complaint in intervention.  (Doc. 11.)  On August 31, 2017, the Pueblo of San Felipe also filed a 

complaint in intervention.  (Doc. 36.)  The complaints in intervention are substantially similar.  

The original complaint is more elaborate in its allegations.  However, the Pueblos base their 

claims for relief on common allegations and they seek common remedies.   
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 The underlying substantive dispute concerns the State’s claim for additional revenue 

sharing payments resulting from the Pueblos’ use of so-called “free play” credits in their casino 

gaming operations.  Free play credits are used as a promotion or marketing tool and can be 

played on the Pueblos’ gaming machines in the same manner as cash.  The State contends that 

the Pueblos have deducted jackpots or prizes won using free play, while failing to include the 

value of free play credits played by their patrons in determining their revenue sharing obligations 

to the State, in violation of the 2007 compacts.  The State Defendants initiated arbitration 

procedures pursuant to the 2015 compacts.  The Pueblos seek declaratory and injunctive relief 

regarding the substantive issue and the State’s demand that the issue be arbitrated. 

 The parties have stipulated that the arbitration proceedings shall be stayed at their present 

juncture pending a final judicial ruling as to whether the revenue sharing dispute regarding free 

play should be decided by the Court in the present lawsuit or in arbitration pursuant to the 2015 

compacts.  (Docs. 25, 28, 32.)   

Undisputed Material Facts 

 For the present motion, the State Defendants accept the following facts as undisputed. 

 1.  During 2007, each of the Pueblos and the State entered into separate gaming 

compacts.  (Doc. 1, ¶¶ 17, 19, 21; Doc. 11, ¶¶ 10, 12; Doc. 36, ¶ 10.)  The substantive provisions 

of these compacts are identical; they differ only with respect to the Pueblo’s name.  (See Doc. 1, 

¶ 23; Doc. 11, ¶ 14; Doc. 36, ¶ 12.)  The generic form of these compacts (hereinafter, “2007 

Compact”) is included as Exhibit A to the original complaint.  (Doc. 1-2.) 

 2.  The compacts entered into in 2007 were approved by the Secretary of the Interior 

(“Secretary”).  (Doc. 1, ¶¶ 17, 19, 21; Doc. 11, ¶¶ 10, 12; Doc. 36, ¶ 10.)  
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 3.  During 2015, the Pueblos and the State entered into successor compacts.  (Doc. 1, 

¶¶ 18, 20, 22; Doc. 11, ¶¶ 11, 13; Doc. 36, ¶ 11.)  The substantive provisions of these compacts 

are identical; they differ only with respect to the Pueblo’s name.  (See Doc. 1, ¶ 23; Doc. 11, 

¶ 14; Doc. 36, ¶ 12.)  The generic form of these compacts (hereinafter, “2015 Compact”) is 

included as Exhibit B to the original complaint.  (Doc. 1-3.) 

 4.  The compacts entered into in 2015 were neither approved nor disapproved by the 

Secretary.  Consequently, the 2015 compacts “shall be considered to have been approved by the 

Secretary, but only to the extent the compact is consistent with the provisions of [the Indian 

Gaming Regulatory Act (IGRA)].”  25 U.S.C. § 2710(d)(8)(C).   (Doc. 1, ¶¶ 18, 20, 22; Doc. 11, 

¶¶ 11, 13; Doc. 36, ¶ 11.)   

 5.  The 2015 Compact supersedes the 2007 Compact, except that the terms of the 

2007 Compact “shall survive to permit the resolution of payment disputes.”  Such disputes “shall 

be resolved through the procedures set forth in Section 7 of [the 2015 Compact].”  (2015 

Compact (Doc. 1-3) §§ 2(S), 9(B).) 

 6.  Section 7(A) of the 2015 Compact sets forth procedures for dispute resolution 

through arbitration.  (2015 Compact (Doc. 1-3) § 7(A)(1), (2).)  The State may invoke arbitration 

if it “believes that . . . the Tribe has failed to comply with or has otherwise breached any 

provision of [the 2007 Compact] affecting payment.”  (Doc. 1-3, § 7(A); see id. § 2(S).)  Section 

7(A) provides that “[t]he arbitrators shall make determinations as to each issue presented by the 

parties, but the arbitrators shall have no authority to determine any question as to the validity or 

effectiveness of this Compact or of any provision hereof.”  (Id. § 7(A)(3).)   

 7.  A dispute exists between the State and the Pueblos concerning revenue sharing 

payments due under the 2007 Compact.  In April 2017, the State Defendants sent letters to the 
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Pueblos, notifying them that they had underpaid revenue sharing owed to the State under the 

2007 Compact.  The State took the position that the Pueblos had improperly deducted the value 

of prizes awarded on the use of free play credits while not including the value of the free play in 

the total amount wagered and, consequently, had underreported their “Net Win” as defined in the 

2007 Compact and had shorted the State on revenue sharing.  (Doc. 1, ¶¶ 43, 44; Doc. 11, ¶ 19; 

Doc. 36, ¶ 17; see, e.g., Docs. 1-8, 1-9, 1-10.)  Subsequently, the State Defendants sent letters to 

the Pueblos directing them to either cure the revenue sharing deficiency or invoke arbitration as 

provided in Section 7 of the 2015 Compact.  (Doc. 1, ¶ 49; Doc. 11, ¶ 20; Doc. 36, ¶ 18 see, e.g., 

Docs. 1-11, 1-12, 1-13.)  

 8.  The Pueblos neither cured the underpayment nor invoked arbitration.  Instead, 

apparently anticipating that the next step under the procedure of Section 7(A) of the 2015 

Compact would be for the State to invoke arbitration (see 2015 Compact (Doc. 1-3) § 7(A)(2)), 

the Pueblos commenced or joined in this action to bar the State’s recourse to arbitration.  (See 

Doc. 1, ¶ 50; Doc. 11, ¶ 34; Doc. 36, ¶ 32.)   

Argument 

 The dispute between the Pueblos and the State regarding the Pueblos’ revenue sharing 

obligations under the 2007 Compact is arbitrable, because the current 2015 Compact provides 

that payment disputes arising under the prior compact are to be resolved by arbitration, and this 

is a payment dispute. 

 “[A]rbitration is a creature of contract.”  Commc’n Workers of Am. v. Avaya, Inc., 693 

F.3d 1295, 1300 (10th Cir. 2012); see also Pueblo of Santa Ana v. Nash, 972 F. Supp. 2d 1254, 

1265 (D.N.M. 2013) (“[A] compact . . . is essentially a contract between the states and tribes.”).  

Federal courts will “rigorously enforce[ ] agreements to arbitrate.”  Ansari v. Qwest Comc’n 
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Corp., 414 F.3d 1214, 1220 (10th Cir. 2005).  Disputes regarding the arbitrability of an issue “are 

to be resolved by the courts unless the parties have agreed . . . to submit them to arbitration.”  

Commc’n Workers of Am., 693 F.3d at 1303.   

 Under the 2015 Compact and applicable federal law, the State’s claim is arbitrable.  “The 

Federal Arbitration Act [FAA] . . . manifests a liberal federal policy favoring arbitration.”  

Comanche Indian Tribe of Okla. v. 49, L.L.C., 391 F.3d 1129, 1131 (10th Cir. 2004) (internal 

quotation marks & citation omitted).  “The FAA applies to all arbitration agreements ‘involving 

commerce,’” id. (quoting 9 U.S.C. § 2), including tribal gaming compacts, see Wisconsin v. Ho-

Chunk Nation, 402 F. Supp. 2d 1008 (W.D. Wis. 2005), vacated on other grounds, 463 F.3d 655 

(7th Cir. 2006).  “[E]ven narrow arbitration clauses must be interpreted under the liberal federal 

policy favoring arbitration agreements.  We resolve doubts concerning the scope of arbitrable 

issues in favor of arbitration.”  Chelsea Family Pharmacy, PLLC v. Medco Health Solutions, 

Inc., 567 F.3d 1191, 1197 (10th Cir. 2009) (internal quotation marks & citations omitted).  

 A dispute is subject to arbitration “if it relates to an issue that is on its face within the 

purview of the [arbitration] clause” of the parties’ agreement.  Chelsea Family Pharmacy, 567 

F.3d at 1197.  “General principles of federal contract law” apply.  Cachil Dehe Band of Wintun 

Indians of the Colusa Indian Cmty. v. California, 618 F.3d 1066, 1073 (9th Cir. 2010). 

 The State’s claim for revenue sharing due under the 2007 Compact in connection with the 

Pueblos’ use of free play credits falls squarely within the purview of the arbitration provisions of 

the 2015 Compact.  Section 9(B) of the 2015 Compact provides that “payment disputes” arising 

under the terms of the 2007 Compact, which “survive” for this purpose, “shall be resolved 

through the procedures set forth in Section 7 of this Compact.”  UMF 5.  The procedures set 
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forth in Section 7 of the 2015 Compact set forth an arbitration dispute resolution procedure 

applicable to payment disputes arising under the 2007 Compact.  UMF 6. 

 The State claims the Pueblos owe the State additional revenue sharing payments under 

the 2007 Compact as a result of the Pueblos’ incorrect treatment of free play credits and prizes 

won using free play, and the Pueblos disagree.  UMF 7, 8. There can be no question that the 

State’s claim is a payment dispute within the scope of Section 9(B).  The parties have explicitly 

agreed to resolve this payment dispute through arbitration, and the dispute therefore is arbitrable 

“based on the plain language of the contract and the policy favoring arbitration.”  Chelsea Family 

Pharmacy, 567 F.3d at 1198. 

 Despite the parties’ clear agreement in the 2015 Compact to arbitrate the present payment 

dispute, the Pueblos initiated this lawsuit to enjoin arbitration.  The Pueblos seek to invoke an 

exception to arbitration for questions “as to the validity or effectiveness of this [2015] Compact 

or of any provision hereof.”  See UMF 6.  (E.g., Doc. 1 ¶ 61.)  But the question to be arbitrated 

does not involve the validity or effectiveness of any term of the 2015 Compact.  The dispute 

between the parties instead calls for interpretation of the 2007 Compact – namely, how the terms 

of that compact with respect to revenue sharing are to be understood and applied in connection 

with free play credits.  

 The “validity or effectiveness” exception applies expressly to the 2015 Compact.  See 

Armijo v. Prudential Ins. Co. of Am., 72 F.3d 793, 797 (10th Cir. 1995) (indicating that the same 

policy that requires arbitration clauses to be read inclusively dictates that exceptions to 

arbitration be viewed narrowly).  But neither is the validity or effectiveness of the revenue 

sharing terms of the prior compact at issue in the arbitration.  The Pueblos contend that the 2007 

Compact cannot validly require additional revenue sharing because that would constitute a “tax” 
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prohibited by IGRA.  (E.g., Doc. 1 ¶ 52.)  But revenue sharing with a state under a gaming 

compact is not necessarily a prohibited tax.  “[T]ribes and states have devised approaches that 

allow some form of revenue sharing[.]”  Nell J. Newton et al., Cohen’s Handbook of Federal 

Indian Law § 12.05[2]. at 891 (2012 ed.).  “The theory on which such payments [a]re allowed 

. . . [i]s that the parties negotiated a bargain permitting such payments in return for meaningful 

concessions from the state[.]”  Idaho v. Shoshone-Bannock Tribes, 465 F.3d 1095, 1101 (9th Cir. 

2006) (emphasis omitted).  The Pueblos do not dispute the validity of the revenue sharing terms 

of the 2007 Compact or of the revenue sharing payments they made under it.  Thus they concede 

that the revenue sharing payments are in exchange for bargained-for benefits.  The question for 

the arbitrators to determine is the amount of revenue sharing the Pueblos agreed to pay. 

In this case, requiring arbitration would do no more than hold the Pueblos to a dispute 

resolution process to which they agreed in the 2015 Compact.  It is for the arbitrators to 

determine whether the 2007 Compact requires the Pueblos to make additional revenue sharing 

payments to the State that they did not make.   

 To the extent the Pueblos argue that arbitration “would violate the very federal rights [of 

tribal sovereignty] which this action seeks to protect” and, relatedly, that IGRA “does not 

authorize” arbitration of disputes of this nature (Doc. 1 ¶¶ 61, 72), they are mistaken.  IGRA, 

quite plainly permits the parties to a compact to assign dispute resolution functions to arbitrators.  

A compact provision that provides for disputes over interpretation or enforcement of the 

compact’s terms “falls under the ambit of 25 U.S.C. § 2710(d)(3)(C)(v), which provides that 

‘Tribal-State compact[s] . . . may include provisions relating to – . . . remedies for breach of 

contract.’”  Wisconsin v. Ho-Chunk Nation, 512 F.3d 921, 935 (7th Cir. 2008).  And tribal 

sovereignty is not infringed by provisions accepted by a tribe as part of a compact.  See  
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Alabama v. PCI Gaming Auth., 801 F.3d 1278, 1300 (11th Cir. 2015) (recognizing that IGRA 

strikes a “careful balance among federal, state, and tribal interests” (internal quotation marks & 

citation omitted)). 

 Lastly, to the extent the Pueblos contend that the State’s claim is not arbitrable “[b]ecause 

[it] violates federal law” (Doc. 1 ¶ 67), they again err.  The Pueblos incorrectly conflate the 

merits of the State’s claim with the question of arbitrability.  See Ho-Chunk Nation, 512 F.3d at 

939 (“[I]n deciding whether the parties have agreed to submit a particular grievance to 

arbitration, a court is not to rule on the potential merits of the underlying claims.” (internal 

quotation marks & citations omitted)). 

The Pueblos’ attempt to preclude the State from pursuing arbitration is a blatant attempt 

to deprive the State of any recourse for its claim that the Pueblos have violated the 2007 

Compact.  If the State is not permitted to pursue its claim in arbitration, it has no avenue to 

recover payments due under the 2007 Compact because the Pueblos can (and have) asserted a 

sovereign immunity defense, which required the State to dismiss its lawsuit seeking recovery of 

those payments.  See Notice of Dismissal, New Mexico v. Pueblo of Isleta, et al., No. 1:17-cv-

995, Doc. 13 (D.N.M. filed Nov. 14, 2017) (voluntarily dismissing the State’s suit against the 

Pueblos to recover revenue sharing payments related to free play, which the State Defendants 

sought to consolidate with the present action, after the Pueblos asserted sovereign immunity).  In 

light of the arbitration provisions of the 2015 Compact and the Pueblos’ invocation of sovereign 

immunity to bar the State from bringing its claim in litigation, the Pueblos’ contention that their 

declaratory and injunctive action is “the only remedy available” for the State Defendants to 

pursue the State’s revenue sharing claim (Doc. 1 ¶ 68) is manifestly false. 
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Conclusion 

 The State’s claim for additional revenue sharing under the 2007 Compact is a payment 

dispute that falls plainly within the scope of the 2015 Compact’s arbitration provisions.  

Therefore it must be arbitrated.  The Court should grant summary judgment to the State 

Defendants on the arbitrability issue and dismiss the Pueblos’ suit for a declaratory judgment 

regarding the merits of the State’s revenue sharing claim. 

Respectfully submitted, 

 

RODEY, DICKASON, SLOAN, AKIN & ROBB, P.A. 

 

By   /s/ Krystle A. Thomas               

 Edward Ricco 

 Krystle A. Thomas 

 Nelson Franse 

P. O. Box 1888 

Albuquerque, NM 87103 

Telephone:  (505) 765-5900 

FAX:  (505) 768-7395 

ericco@rodey.com 

nfranse@rodey.com 

kthomas@rodey.com  

 

Attorneys for Defendants 

 

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that on January 4, 2018, I filed the foregoing pleading electronically 

through the CM/ECF system, which caused all parties or counsel to be served by electronic 

means, as more fully reflected on the Notice of Electronic Filing. 

 

RODEY, DICKASON, SLOAN, AKIN & ROBB, P.A. 

 

 

By   /s/ Krystle A. Thomas               

Krystle A. Thomas 
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