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INTRODUCTION 

In their effort to deny the Detroit Casinos’ right to intervene, the Plaintiff and Defendants 

(“Sault” or “the Tribe”; “Interior”) seek to rewrite what this case is and always has been about. In 

the parties’ telling, this case is only about whether Interior should be required to take certain land 

(“the Sault Parcels”) into trust. More importantly, they say, this case is not about whether Sault can 

open casinos on those parcels if it secures the relief it seeks here. The parties thus argue that the 

Detroit Casinos cannot be injured by this litigation and so do not have standing to intervene. 

The record—and Sault’s own Complaint—refute this reimagining of the case. The entire 

reason Sault brought this lawsuit is because it intends to open casinos on the Sault Parcels, and 

because trust status is the last hurdle standing in its path. Sault told Interior of its intentions when 

applying for trust status, relied on the planned casinos as the chief reason that the requirements for 

trust status are satisfied, and continues to advance that theory in this Court. The Tribe now insists 

that this is all beside the point, because even if it prevails here, it intends to seek the opinion of the 

National Indian Gaming Commission before opening casinos. But it is undisputed that there is no 

legal requirement that Sault obtain the NIGC’s opinion if this Court orders the land into trust. 

Anyway, Sault does not even pretend that it expects to have any difficulty securing the NIGC’s 

sign-off. And although Sault blithely suggests the Detroit Casinos can just wait and seek judicial 

review if and when the NIGC offers an opinion supporting Sault’s right to conduct gaming, it is 

not even clear that any such opinion would be judicially reviewable—and even if it were, courts 

do not require potential intervenors to wait until the last possible moment to protect their rights. 

Once this case is viewed correctly, the Detroit Casinos’ standing is clear. The relief that 

Sault seeks would remove the last meaningful requirement the Tribe must satisfy before it can 

open casinos that directly compete with the Detroit Casinos. Indeed, one of the Sault Parcels is 

just 26 miles away from Detroit. It is well established that an imminent increase in competition is 
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a cognizable Article III injury. Moreover, courts routinely credit such injuries even where there are 

far greater contingencies than Sault’s professed intention to seek an opinion that it does not require 

(and that it does not pretend it expects to have any difficulty securing). 

In any event, even if securing the NIGC opinion were both necessary and difficult to ac-

complish, black-letter law establishes that the Detroit Casinos have standing because this lawsuit 

(if successful) will cause the injury of eliminating a certain benefit (no casino competitors on the 

Sault Parcels), regardless of whether the lawsuit itself guarantees the harm of new casinos. In 

short, the Detroit Casinos have standing to intervene for the same reason Sault has standing to sue: 

Interior’s decision to not take the Sault Parcels into trust injured Sault and benefitted the Detroit 

Casinos, so reversing that decision will necessarily benefit Sault and injure the Detroit Casinos. 

In addition to possessing standing, the Detroit Casinos satisfy Rule 24(a)(2)’s four require-

ments for intervention as of right. The parties only really challenge one element, insisting Interior 

will adequately represent the Detroit Casinos’ interests. The Detroit Casinos’ burden on this issue 

is de minimis, and the parties simply ignore the well-established presumption that governmental 

entities (like Interior) cannot adequately represent private interests (like the Detroit Casinos’). That 

presumption is particularly compelling here, given that Interior is agreeing with its litigation ad-

versary on a fundamental misreading of what this case is even about. Significantly, Interior does 

not in any way dispute that it is incapable of representing the interests of the other two proposed 

intervenors (“the Tribal Intervenors”). That being so, Interior has conceded inadequate represen-

tation, since it does not even attempt to explain why its admittedly inadequate representation of 

the Tribal Intervenors somehow becomes adequate for the identically situated Detroit Casinos. 

The Detroit Casinos are thus entitled to intervene as of right. And in all events, they should 

at least be permitted to intervene under Rule 24(b)(1)(B). 
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To be clear, all of the parties’ arguments against intervention have been aired before. Indeed, 

Interior raised the very same points just last year, when it opposed a commercial casino’s effort to 

intervene in Connecticut v. U.S. Department of Interior, 344 F. Supp. 3d 279 (D.D.C. 2018), an-

other case involving Indian tribes’ efforts to gain advantages in the casino industry. But the Court 

rejected Interior’s (and the plaintiff tribes’) arguments against intervention, and granted the mo-

tion. Neither Sault nor Interior identifies any reason this Court should reach a different result. 

ARGUMENT 

I. The Detroit Casinos Are Entitled To Intervene As Of Right Under Rule 24(a)(2). 

The Detroit Casinos possess Article III standing and satisfy the four requirements under 

Rule 24(a)(2).1 The Rule therefore grants the Detroit Casinos the affirmative right to intervene. 

A. The Detroit Casinos Have Standing. 

If Sault secures the relief it seeks from this Court, it will clear the last meaningful hurdle 

to operating casinos on the Sault Parcels. The parties’ argument to the contrary depends on Sault’s 

newly stated “intention” to seek an opinion that it admits it does not need, before doing what it has 

already told Interior it plans to do. This hypothetical and nonexistent “contingency” does not ne-

gate or even affect the injury that the Detroit Casinos imminently face: the threat of increased 

competition from the planned casinos that are the very reason Sault is pursuing this litigation at 

all. Moreover, neither Sault nor Interior denies that this injury would be caused by an order grant-

ing the relief Sault seeks, or that the Court can redress that injury by instead denying relief. The 

Detroit Casinos thus have Article III standing. 

                                                 
1  Obviously, defendants need not have Article III standing; that is a requirement for plaintiffs. But 

an intervening defendant must have a sufficient interest in the case to intervene as of right, which 
courts analyze through the lens of Article III standing. Crossroads Grassroots Policy Strategies 
v. F.E.C, 788 F.3d 312, 316 (D.C. Cir. 2015). The analysis in such cases is flipped: Instead of 
asking whether the challenged action would cause injury, the question is whether the relief the 
plaintiff seeks would injure the intervening defendant. Id. Here, the answer is clearly yes. 
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1. This litigation will decide whether Sault can overcome the last 
requirement for opening casinos that would directly compete with the 
Detroit Casinos. 

a. The only reason this case exists is because Sault seeks relief that would position it to 

commence casino gaming. Because that conclusion is fatal to Sault and Interior’s oppositions, they 

devote themselves to redefining what the case is about. Sault says “this litigation is not about 

gaming at all” (Sault Opp. 1), and Interior agrees: “[t]his is not a case about casino gaming on 

tribal lands” (DOI Opp. 11). But Sault itself confirms that this is false. Sault “has never hidden its 

hope that, someday, it will be able to engage in vitally needed economic development, including 

gaming, on the Sibley and Lansing Parcels.” Sault Opp. 1. It is this litigation that will decide 

whether that objective remains viable or withers on the vine: “The land must be taken into trust 

before the Tribe can game on it.” Id. at 2. 

It is thus unsurprising that the record—and Sault’s own Complaint—thoroughly refute 

Sault’s insistence that “the Parcels’ gaming eligibility was unrelated to whether they qualified for 

trust status under” the Michigan Indian Land Claims Settlement Act (“MILCSA”). Sault Opp. 9. 

To the contrary, this is why Sault sought trust status—and set this litigation in motion—in the first 

place. Sault chose to purchase the Sault Parcels as part of “an economic development plan to open 

a casino in the Lower Peninsula.” Compl. ¶ 35. Indeed, it informed Interior of this objective when 

submitting each land-into-trust application. Sault Opp. 8; Compl. Ex. II at 3 n.1, Ex. III at 4 n.1. 

This was not simply a matter of “transparen[cy].” Sault Opp. 8. Sault relied heavily on the 

planned casinos in explaining why it believed the lands are eligible for trust status. As a reminder, 

for Interior to take the Sault Parcels into trust, Sault needed to establish that it had purchased them 

for a purpose specifically authorized by MILCSA. It thus argued that it had bought the parcels to 

accomplish the “consolidation or enhancement of tribal lands” or “for educational, social welfare, 

health, cultural, or charitable purposes which benefit” the Tribe’s members. Pub. L. No. 105-143, 
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111 Stat. 2652, § 108(c)(4), (5) (1997)). The only reason the acquisitions purportedly satisfied each 

provision was precisely because the planned casinos would produce revenue for the Tribe: 

 To show that that the parcels would “enhance[]” the Tribe’s current landholdings, Sault 
stated that “the two trust acquisitions will allow the operation of casinos that, in turn, 
will enable the Tribe to make substantial improvements to its existing facilities on tribal 
lands in the Upper Peninsula.” Compl. ¶ 47 (quoting Compl. Ex. IV at 66–78). Sault 
supported this position with a sworn affidavit from the CFO of the Tribe’s existing 
casinos, who stated that the planned casinos would generate “needed revenue streams” 
and “provide employment to tribal members.” Id. Sault also submitted an affidavit from 
the Director of the Tribal Housing Authority, who explained that “increased gaming 
revenue” would be “the most viable means of increasing housing services availability” 
for the Tribe’s members. Id. ¶ 48 (citing Compl. Ex. IV at 80–81). 

 Sault relied on “[t]hat same evidence” to argue that the parcel acquisitions would ad-
vance “educational, social welfare, health, cultural, or charitable purposes.” Id. ¶ 49. It 
claimed that “the new casinos would provide” “tribal services and employment oppor-
tunities,” and would generate “gaming revenue [that] would directly fund much-needed 
social services such as housing.” Id.; see also Compl. Ex. II at 10, Ex. III at 10–11. 

Further confirming what this case “is about,” Sault continues to advance these positions in 

this Court. E.g., Compl. ¶¶ 84–87. 

For its part, Interior agreed that the Tribe’s casino-centric “economic development plan” 

directly bore on the decision at issue in this case. In the omitted portion of a sentence that Sault 

only partially quotes (Sault Opp. 9), Interior noted that “the Tribe’s intended use of the Parcels for 

economic development is relevant to the Tribe’s arguments that the acquisitions satisfy the require-

ments of MILCSA.” Compl. Ex. V at 3 n.24. Interior ultimately denied Sault’s applications in part 

because Sault “has not offered any evidence of its plans to use the gaming revenue to benefit its 

existing lands or its members.” Compl. Ex. VI at 4. This Court will be assessing that conclusion. 

In short, the only reason this case exists is because Sault needs its parcels to be taken into 

trust so that it can then open casinos on those lands. 

b. Moreover, neither Sault nor Interior identifies a single meaningful step the Tribe will 

need to take before it can operate casinos on the Sault Parcels, beyond securing relief from this 
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Court. Sault states that “a tribe may ‘submit a request for an opinion’ regarding the gaming eligi-

bility of particular land to” the NIGC. Sault Opp. 7 (emphasis added). It acknowledges, however, 

that “there is no legal requirement” to do so. Id.; see also Facility Notifications and Submissions, 

77 Fed. Reg. 58,769, 58,770 (Sept. 24, 2012) (“[T]here is no legal requirement that the [NIGC] 

issue a formal determination … prior to a tribe gaming on a specific site.”). In fact, the relief Sault 

seeks would directly eliminate any need for the NIGC’s view: “If the newly acquired lands are 

already in trust”—the result that Sault asks this Court to impose—“the tribe may submit a request 

for an opinion to either the National Indian Gaming Commission or the Office of Indian Gaming.” 

25 C.F.R. § 292.3(a) (emphasis added). By contrast, a tribe “must submit a request for an opinion” 

if the lands “require a land-into-trust application.” Id. § 292.3(b) (emphasis added). 

In other words, a victory in this litigation would free Sault to immediately commence ca-

sino gaming on the Sault Parcels, without any legal obligation to consult the NIGC. The “critical 

‘intervening contingency’” (Sault Opp. 13) at the heart of both parties’ opposition would not bind 

Sault at all. This puts to rest any notion that this case is not about gaming, and confirms that Sault’s 

claim here would directly subject the Detroit Casinos to competitive injury. 

c. Sault insists that the NIGC still matters because it “intends” to seek that Commission’s 

opinion, to gain peace of mind for “legal and practical reasons.” Sault Opp. 14. But this is irrele-

vant. First, the Tribe’s voluntary decision to gratuitously seek an unneeded opinion does not affect 

the injury inflicted by a successful suit, which would enable the Tribe to open a casino immediately 

(and Sault remains entirely free to change its recently announced “intention” and forgo the unnec-

essary opinion). In any event, Sault at no point even suggests any reason to doubt that, if this Court 

orders Interior to take the lands into trust, the NIGC would approve of Sault gaming on that land. 

Nor does Interior—the very department to which the NIGC belongs. 
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Nonetheless, Sault baldly asserts that it “may well have to surmount additional obstacles” 

to secure a favorable NIGC opinion. Sault Opp. 2. Sault does not even pretend, however, that it 

will have any difficulty overcoming those supposed “obstacles.” First, the tribe must … be party 

to a gaming ‘compact’ with the State in which the gaming will occur.” Id. at 6–7. Sault is a party 

to a compact. Id. at 3; see also A Compact Between the Sault Ste. Marie Tribe of Chippewa Indians 

and the State of Michigan Providing for the Conduct of Tribal Class III Gaming (Aug. 20, 1993) 

https://goo.gl/w624Zk. Second, Sault would “need to show that the Parcels were acquired ‘under 

a settlement of a land claim.’” Id. at 14 (quoting 25 C.F.R. § 292.5); see also DOI Opp. 5–6 (same). 

But Sault asserts that it satisfies this “settlement” standard (Sault Opp. 14), and it certainly does 

not offer any reason to believe that land acquired using funds paid under the Michigan Indian Land 

Claims Settlement Act would not qualify as lands “acquired ‘under a settlement of a land claim.’” 

In Sault’s own telling, the contingencies it identifies are nothing more than ministerial formalities. 

Interior similarly fails to identify any meaningful contingency beyond the issues to be re-

solved here. It contends that it would “have to determine whether the parcels were purchased with 

eligible funds” (DOI Opp. 5–6)—but Sault’s third cause of action asks the Court to resolve that 

question in its favor (Compl. ¶ 99). 

Because there is no additional requirement Sault would have to satisfy before opening ca-

sinos, this case is nothing like the decisions that the parties invoke. Sault wrongly claims, for in-

stance, that this case is “nearly identical” to Stop the Casino 101 Coal. v. Salazar, where, although 

Interior had accepted a tribe’s land into trust, the tribe still was required to take several inde-

pendently substantial steps before it could open a casino: Not only did the tribe actually need the 

NIGC’s approval of both a gaming ordinance and a gaming management contract, but it would 

also have to negotiate a gaming compact with California, secure legislative ratification of that 
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compact, and then obtain Interior’s approval of the compact. 2009 WL 1066299 (N.D. Cal. Apr. 

21, 2009), aff’d, 384 F. App’x 546 (9th Cir. 2010) (discussed at Sault Opp. 12–13). Sault, in stark 

contrast, has already met all of those requirements. Stop the Casino thus only underscores the 

absence of any meaningful contingency here. The other decisions that the parties rely upon are 

similarly inapposite. See, e.g., Ctr. for Biological Diversity v. E.P.A., 274 F.R.D. 305, 310 (D.D.C. 

2011) (cited at Sault Opp. 13 n.4) (intervenors lacked standing where injury would occur only if 

the EPA made certain findings, “initiate[d] a rulemaking” based on those findings, and as a result 

of that rulemaking imposed “emissions standards that forced movants to spend money”); New 

World Radio, Inc. v. FCC, 294 F.3d 164, 172 (D.C. Cir. 2002) (cited at DOI Opp. 8) (company 

lacked standing where FCC renewal of competitor’s geographically restricted license did not mean 

the company would be permitted to relocate to the plaintiff’s market).2 

Falling back, Sault tries casting doubt on its own ability to successfully open a casino, 

protesting that it might run into construction or financing problems. Sault Opp. 15 n.5. This, of 

course, is at odds with Sault’s insistence to Interior that the planned casinos would “enable needed 

revenue streams” and provide employment opportunities for many tribal members. Compl. ¶ 47. 

Moreover, Sault obviously would not be pursuing trust status if it doubted its ability to even open 

casinos. In short, just as unsupported speculation about construction or financing problems does 

not defeat Sault’s standing to challenge Interior’s decision, Sault’s own unsubstantiated specula-

tion on these topics cannot defeat the Detroit Casinos’ standing to defend that decision. 

                                                 
2 Even less relevant is Michigan v. Sault Ste. Marie Tribe of Chippewa Indians, 737 F.3d 1075 

(6th Cir. 2013) (cited at DOI Opp. 6). The Sixth Circuit held only that a provision abrogating 
tribal immunity in cases seeking “to enjoin a class III gaming activity” did not encompass a suit 
to enjoin the Tribe from submitting the trust applications presently at issue to Interior: “Enjoining 
a MILCSA trust submission is not the same as enjoining a class III gaming activity.” Id. at 1079. 
That commonsense application of the rule that sovereign-immunity waivers must be “unmistak-
ably clear” (id. at 1078 (citation omitted)) has no bearing here. 
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Sault and Interior similarly try undermining the notion that, once operational, the new Sault 

casinos would take business from the Detroit Casinos. Sault Opp. 15 n.5; DOI Opp. 6–7. Tellingly, 

however, they ignore the fact that one parcel is just 26 miles from Detroit (and less than five miles 

from the city’s international airport), and that the others are only 90 miles away. Detroit Casinos’ 

Intervention Br. 4–5 (ECF 18-1); cf. Connecticut, 344 F. Supp. 3d at 300 (“‘[B]asic economic 

logic’ suggests that two large casinos within fifteen miles of one another would compete for pa-

trons.” (citation omitted)). The Detroit Casinos have submitted the report of a consulting group 

that specializes in the economics of legal gambling, which explains—based on an analysis of prior 

casino openings—that a casino on the Sibley Parcel “would compete directly with the Detroit Ca-

sinos and would have a significant impact on their” revenues. ECF 18-2 at 2. Neither party disputes 

this basic economic reality or offers any competing analysis. Interior quibbles that this report does 

not specifically address tribal casinos (DOI Opp. 6–7), but a tribal casino offering “‘casino-style’ 

gaming” (Sault Opp. 6) would be just as much a competitive threat as a commercial casino. 

d. Sault suggests the Court should ignore all of this because, it says, there would be a right 

to judicial review of an NIGC opinion blessing the Tribe’s planned casinos. Sault Opp. 14. Sault 

would thus have the Court turn the Detroit Casinos (and the Tribal Intervenors) away from this 

actual litigation, in hopes that they might be permitted to intervene in hypothetical litigation some-

time later (when Sault would surely oppose their efforts yet again). This position is quite flawed. 

First, Sault does not actually establish that there is a right to judicial review of an NIGC 

“opinion” that, again, the Tribe would be under “no legal requirement” to seek. Sault Opp. 7. It 

cites 25 U.S.C. § 2714, which authorizes judicial review of “[d]ecisions made by the [NIGC] pur-

suant to sections 2710, 2711, 2712, and 2713.” As the Tenth Circuit recently recognized, 
however, “[n]othing in this section [2714] provides that NIGC General Counsel letters are final 
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agency actions.” Kansas ex rel. Schmidt v. Zinke, 861 F.3d 1024, 1029 (10th Cir.), cert. denied, 

138 S. Ct. 571 (2017). Section 2710 requires a tribe to obtain the NIGC’s approval of a tribal 

gaming ordinance. 25 U.S.C. § 2710(d)(1)(A)(iii). Those ordinances, however, are not specific to 

particular land owned by the tribe; they enable gaming on any “Indian lands of the Indian tribe.” 

Id. § 2710(d)(2)(A). And the NIGC approved Sault’s ordinance in 1994. See Notice of Approved 

Class III Tribal Gaming Ordinances, 78 Fed. Reg. 14,352, 14,354 (Mar. 5, 2013) (listing Sault as 

one of the “Tribes that have approved tribal gaming ordinances authorizing Class III gaming”). 

The other statutes are also inapposite: section 2711 addresses management contracts for Class II 

(not Class III) gaming; section 2712 addresses “[r]eview of existing ordinances and contracts”; 

and section 2713 addresses civil penalties for Indian Gaming Regulatory Act violations. 

Indeed, the Tenth Circuit specifically held in Kansas that Congress “inten[ded] to preclude 

judicial review of legal opinion letters” by the NIGC, and that such letters “do[] not constitute 

final agency action under the APA because [they do] not determine[] any rights or obligations or 

produce[] legal consequences.” 861 F.3d at 1027 (emphases added). That is because NIGC opinion 

letters “merely express[] an advisory, non-binding opinion, without any legal effect on the status 

quo ante.” Id. The court thus affirmed the dismissal of a suit that Kansas had brought to challenge 

an NIGC opinion letter concluding that a tribe could engage in gaming. Id. In other words, the 

Tenth Circuit rejected the notion that an NIGC opinion like the one Sault intends and expects to 

obtain would be judicially reviewable. This belies Sault’s cavalier suggestion that the Detroit Ca-

sinos can simply wait on the sidelines and then protect their interests later. 

Second, even if there were a right to judicial review of a hypothetical NIGC opinion agree-

ing that Sault can engage in gaming, it is unclear who would seek such review. Obviously, neither 

the NIGC nor Sault—the entities directly involved in the determination—would do so. 
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Third, even if the Detroit Casinos would have some chance down the road to get involved 

in litigation over whether the Tribe can open its planned casinos, Sault’s argument would still rely 

on the false premise that a party cannot intervene until the last possible moment before it is injured. 

But “Rule 24 does not require that … an applicant wait until there is ‘no doubt’ that his or her 

interests will be impacted.” S.E.C. v. Callahan, 193 F. Supp. 3d 177, 203 (E.D.N.Y. 2016) (citation 

omitted). “It would indeed be a questionable rule that would require prospective interve-

nors to wait on the sidelines until after a court has already decided enough issues contrary to their 

interests.” Brumfield v. La. State Bd. of Educ., 806 F.3d 289, 301 (5th Cir. 2015) (citation omitted). 

* * * * * 

This case is not about mere “hope” to open casinos or “guesswork” as to what will happen 

if this Court rules for Sault. Sault Opp. 13, 14 (citations omitted). A decision ordering the lands 

into trust would enable Sault to open casinos on those lands. This case is about gaming. 

2. The threatened exposure to increased competition is a cognizable 
injury that establishes the Detroit Casinos’ standing. 

a. Given the stakes here, the Detroit Casinos’ standing is clear. The D.C. Circuit has “gen-

erally found a sufficient injury in fact where a party benefits from agency action, the action is then 

challenged in court, and an unfavorable decision would remove the party’s benefit.” Crossroads, 

788 F.3d at 317. Sault and Interior accept this point, as they must. Sault acknowledges that the 

Detroit Casinos do have standing if they can identify “harm … from having the land held in trust 

rather than in fee simple.” Sault Opp. 11–12. And Interior recognizes that the Detroit Casinos have 

standing if this case would result in Interior taking a step that benefits their rival to their detriment. 

DOI Opp. 8. Thus, the only question is whether the Detroit Casinos have shown this to be the case. 

They have. The Detroit Casinos “benefit[]” from the “agency action” being “challenged in 

court” (Crossroads, 788 F.3d at 317), as Interior’s denial of Sault’s applications foreclosed Sault 
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from opening casinos that would directly compete with the Detroit Casinos. An “unfavorable de-

cision”—the decision Sault seeks—“would remove [that] benefit” by satisfying the last require-

ment Sault must clear. Id. The Detroit Casinos thus face an injury that is “concrete, particularized, 

and actual or imminent.” Clapper v. Amnesty Int’l USA, 568 U.S. 398, 409 (2013) (citation omitted). 

b. Sault and Interior’s response centers on the notion that Sault’s avowed “intention” to 

seek the NIGC’s approval of new casinos—which it does not claim it would fail to secure—renders 

the Detroit Casinos’ injury “too speculative.” Sault Opp. 12; DOI Opp. 5. As already explained, 

however, Sault’s option of obtaining the NIGC’s sign-off does not actually stand as an obstacle to 

its ability to open casinos. In any event, even if the NIGC’s sign-off was needed and uncertain, a 

cognizable Article III injury exists where, as here, a certain benefit (no Sault casino competition) 

becomes potentially uncertain (potential Sault casino competition). 

Take Clinton v. City of New York, a challenge to the Line Item Veto Act. 524 U.S. 417 

(1998). There, President Clinton had exercised the line-item veto to cancel a statutory provision 

that would have relieved New York State of “a multibillion dollar contingent liability” relating to 

medical expenses. Id. at 430. New York City, which would have to pay “substantial portions of 

any recoupment payments that the State may have to make,” challenged the veto. Id. at 431. The 

City’s injury was by no means certain or even likely: it would have to pay only “if [the Department 

of Health and Human Services] ultimately denies the State’s” pending requests for a waiver of the 

liability, in which case some portion of the State’s debt would be passed onto the City. Id. at 426. 

Under Sault and Interior’s theory, this contingency should have rendered any harm to the 

City “too speculative” under Article III. But the Supreme Court held just the opposite: “We find 

no merit in the suggestion that New York’s injury is merely speculative because HHS has not yet 

acted on the State’s waiver requests.” Id. at 430. On its own, the mere “revival” of the “contingent 
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liability” meant the City “suffered an immediate, concrete injury the moment that the President 

used the Line Item Veto to cancel” the statutory release of the debt. Id. (citation omitted). The 

Court compared the situation to an order setting aside a defense verdict and “remanding for a new 

trial of a multibillion dollar damages claim”: “Even if the outcome of the second trial is speculative, 

the reversal, like the President’s cancellation, causes a significant immediate injury by depriving 

the defendant of the benefit of a favorable final judgment.” Id. at 430–31 (emphasis added). 

Similar rulings abound. In Fund for Animals, Inc. v. Norton, the D.C. Circuit reversed the 

denial of a motion to intervene as a defendant by a Mongolian governmental department (“the 

NRD”), in a suit challenging the Fish and Wildlife Service’s decision to list argali sheep as threat-

ened—rather than endangered—in Mongolia. 322 F.3d 728, 730–31 (D.C. Cir. 2003). The NRD 

argued that classifying the sheep as endangered (as the plaintiffs sought) could set off a detrimental 

chain of events: American hunters would be barred from “import[ing] killed argali … into the 

United States as ‘trophies,’” “some hunters will not travel to Mongolia to hunt the argali” because 

they would be unable to bring home trophies, “and the revenues that support [Mongolia’s] conser-

vation program” for the argali sheep thus “will decline.” Id. at 730, 733. Despite the several con-

tingencies that would need to materialize before Mongolia’s conservation program sustained any 

loss, the D.C. Circuit found the NRD’s standing argument “persuasive”: “The threatened loss of 

tourist dollars, and the consequent reduction in funding for Mongolia’s conservation program, 

constitute a concrete and imminent injury.” Id. at 733 (emphasis added). The D.C. Circuit has 

subsequently reiterated that the NRD “sought to uphold agency action affecting [it]” only “indi-

rectly,” and “tangentially.” Crossroads, 788 F.3d at 318. Even though the “possibility” of harm to 

the NRD was “speculative,” that possibility still established “a concrete injury in fact” because 

that possibility introduced uncertainty that did not exist but for the plaintiffs’ lawsuit. Id. 
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The threatened injury that the Detroit Casinos face is far more direct than those deemed 

sufficient in Clinton and Fund for Animals. In Clinton, New York City would be harmed only if 

HHS denied New York State’s application for a waiver, and in Fund for Animals the NRD would 

be harmed only if enough American hunters of argali sheep stopped traveling to Mongolia and 

paying hunting fees. But here, a decision requiring Interior to take the Sault Parcels into trust would 

immediately open the door for Sault to open casinos; “there is no legal requirement” that Sault 

obtain the NIGC’s sign-off (or take any other step). Sault Opp. 7 (citation omitted). Sault’s “inten-

tion” to seek the NIGC’s opinion does not change that, as Clinton makes clear that a cognizable 

Article III injury exists even where some arm of the government can provide relief before that 

injury fully affects the relevant party—in Clinton, HHS’s potential waiver of New York State’s 

liability; here, the NIGC’s hypothetical opinion that Class III gaming is not permitted on the Sault 

Parcels even if this Court orders those lands taken into trust. “Even if” Sault were right that “the 

outcome … is speculative, the reversal” of Interior’s decision would “cause[] a significant imme-

diate injury by depriving the [Detroit Casinos] of the benefit of a favorable” Interior ruling. Clin-

ton, 524 U.S. at 430–31. The requirement is that an injury be “concrete, particularized, and actual 

or imminent” (Clapper, 568 U.S. at 409)—not that it be fully realized the moment the Court rules. 

c. This conclusion finds further support in the competitor-standing doctrine, which holds 

that “an actual or imminent increase in competition” is a cognizable Article III injury. Sherley v. 

Sebelius, 610 F.3d 69, 73 (D.C. Cir. 2010) (quoted at DOI Opp. 8). Sault seeks relief that would 

aid the Tribe and injure the Detroit Casinos by altering the competitive landscape, clearing the path 

for Sault to open casinos that compete with the Detroit Casinos. Sault’s gain would be the Detroit 

Casinos’ loss. As Interior recognizes, this is enough: “The law of the circuit is clear that ‘any one 

competing for a governmental benefit … may assert competitor standing when the Government 
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takes a step that benefits his rival and therefore injures him economically.’” Delta Const. Co. v. 

E.P.A., 783 F.3d 1291, 1299 (D.C. Cir. 2015) (emphasis added) (quoted at DOI Opp. 8). 

Nevertheless, Interior makes several attempts at showing that competitor standing does not 

apply. Each attempt fails. First, Interior claims the Detroit Casinos lack competitive standing be-

cause “MILCSA is not aimed at preventing competitive injury—especially competitive injury to 

non-Indian casinos.” DOI Opp. 7. But binding precedent forecloses efforts to impose this require-

ment onto the standing analysis: “The requirement of a protected competitive interest … ‘goes to 

the merits’ of a plaintiff’s claim, not to his Article III standing.” Sherley, 610 F.3d at 72 (quoting 

Ass’n of Data Processing Serv. Orgs. v. Camp, 397 U.S. 150, 153 (1970)). Second, Interior says 

competitor standing is inapplicable because Sault and the Detroit Casinos do not compete “for a 

governmental benefit.” DOI Opp. 8. But “competitor standing need not involve a government ben-

efit at all.” Connecticut, 344 F. Supp. 3d at 299 (citation omitted). Third, Interior remarks that “this 

case does not involve the lifting of regulatory restrictions or the under-regulation of a competitor” 

(DOI Opp. 8), but cites no decision suggesting competitor standing is limited to such cases. It is not. 

Beyond these failed attacks, Sault and Interior’s efforts to deny the Detroit Casinos’ com-

petitive standing are all predicated on the notion that this case is merely about whether the Sault 

Parcels should be taken into trust, and not about whether Sault can operate casinos on those parcels. 

Sault Opp. 15–16; DOI Opp. 8–9. Again, this is a false dichotomy: This case will decide whether 

Sault clears the last meaningful hurdle to its longstanding goal of opening those casinos, and so 

this case stands to directly alter the competitive landscape. 

For this reason, the Detroit Casinos’ injury is even more direct than those deemed sufficient 

in Connecticut and Forest County Potawatomi Community v. United States, 317 F.R.D. 6 (D.D.C. 

2016). In each case, plaintiff tribes sought orders compelling Interior to take action that would 
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merely make it more likely that the tribe would maintain or expand its existing casino operations, 

at the expense of other tribal or commercial casinos. In Forest County, the Potawatomi tribe sought 

approval of an agreement requiring Wisconsin to compensate the tribe only if (1) any other tribe 

sought to open a casino within 30 to 50 miles of Potawatomi’s existing casino, (2) the governor 

concurred in that tribe’s application, and (3) Potawatomi lost revenue as a result. 317 F.R.D. at 12. 

In Connecticut, the plaintiff tribes sought Interior’s approval of an agreement under which the 

tribes alone could open a new Connecticut casino without eliminating the State’s right to annual 

royalty payments. 344 F. Supp. 3d at 297. In neither case was it certain that, even if the plaintiff 

tribes did not prevail, the intervenors would be able to expand their own gaming operations. To 

the contrary, the intervenor in Forest County (the Menominee tribe) had been “attempt[ing] for 

years” to obtain the sign-off it needed, but to no avail. 317 F.R.D. at 12. Similarly, the commercial 

casino in Connecticut (MGM) had spent several years and several million dollars “lobb[ying] … 

state leaders” for an opportunity to open a casino—again, to no avail. 344 F. Supp. 3d at 293. 

Neither intervenor would necessarily gain anything from a favorable result in either case. See For-

est County, 317 F.R.D. at 14 n.9 (“Even if there may be other impediments to the pursuit of a 

Kenosha casino by the Menominee, such factors do not undercut the Menominee’s interest in an 

affirmance of [Interior’s] decision ….” (emphasis added)). 

In Sault’s and Interior’s telling, this should have meant those intervenors lacked cognizable 

injuries. In fact, Interior made that exact argument in Connecticut, in opposing MGM’s motion to 

intervene: “There is no direct connection between [Interior’s] decision and MGM’s asserted eco-

nomic harm. The competitor standing doctrine thus does not apply, and MGM has not demon-

strated injury for standing purposes.” DOI Intervention Opp. 9, Connecticut, 344 F. Supp. 3d 279 

(D.D.C. 2018) (No. 17-cv-2564), ECF 22. But the court rejected that argument, finding it sufficient 
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that the requested relief “would make it less likely that the state will approve MGM’s [proposed] 

casino.” 344 F. Supp. 3d at 301. The Forest County court reached the same conclusion, deeming it 

sufficient that the requested relief would “impede” Menominee’s “efforts to obtain a gubernatorial 

concurrence and … thereby impede their efforts to develop a” casino. 317 F.R.D. at 12. 

Both decisions were correct, because an “alteration in competitive conditions ‘clearly 

amounts to a concrete injury.’” Id. (citation omitted); see also Clinton, 524 U.S. at 430–31 (con-

tingent potential for economic harm amounts to Article III injury). And the courts’ reasoning applies 

with even greater force here, because the relief Sault seeks would not merely “impede” (Forest 

County, 317 F.R.D. at 12) or “make … less likely (Connecticut, 344 F. Supp. 3d at 301) the Detroit 

Casinos’ efforts to be free from new competition, but would eliminate the last requirement before 

Sault can launch direct competitors to the Detroit Casinos. Cf. id. at 299 (concluding that MGM 

was also injured as to its existing casino 15 miles from the plaintiffs’ proposed casino, because a 

ruling for the plaintiffs would remove “the only condition remaining to be fulfilled” before that 

casino “face[d] an ‘imminent increase in competition’”). Even if the Court credits Sault’s “inten-

tion” to seek the NIGC’s approval, a ruling in the Tribe’s favor would still greatly increase the 

likelihood of the casinos opening, particularly given that Sault does not even suggest it expects to 

encounter any difficulty obtaining the NIGC’s sign-off. Either way, the Detroit Casinos’ injury is 

even clearer than those that established the intervenors’ standing in Forest County and Connecticut. 

The same theme animates the Supreme Court’s decision in Bryant v. Yellen, 447 U.S. 352 

(1980). The question there was whether a statutory provision forbade water deliveries to irrigable 

tracts of land larger than 160 acres. Id. at 355. Applying the provision would have given larger 

landowners an incentive to sell their excess lands at below-market prices, to come below the 160-

acre threshold for receiving water. Id. at 366, 367 n.17. A group of farmers intervened to appeal 
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the district court’s decision declining to apply the rule to tracts over 160 acres, on the theory that 

they would have a chance to purchase land at reduced prices if the decision were reversed. Id. at 

366. Even though the farmers had not provided “detailed information about [their] financial re-

sources,” and “even though they could not with certainty establish that they would be able to pur-

chase excess lands” if the statute were held applicable, the Supreme Court held that they had stand-

ing merely because it was “likely that excess lands would become available at less than market 

prices.” Id., at 367–68 & n.17 (emphases added). Indeed, the Supreme Court later characterized 

the farmers’ injury as “specific and immediate.” Clinton, 524 U.S. at 433. If these farmers were 

“specific[ally] and immediate[ly]” injured by potentially losing the opportunity to purchase lands 

that they might not even have the resources to afford (and that someone else might have outbid 

them for), then even more clearly the Detroit Casinos are cognizably injured by judicial relief 

freeing Sault to open casinos that would directly and assuredly compete with the Detroit Casinos. 

* * * * * 

A decision ordering Interior to take the Sault Parcels into trust would concretely injure the 

Detroit Casinos by exposing them to an imminent increase in competition. A decision denying that 

relief would prevent this harm. The Detroit Casinos’ standing is clear. 

B. The Detroit Casinos Satisfy The Rule 24(a)(2) Requirements. 

The Detroit Casinos also satisfy the four requirements of Rule 24(a)(2): They timely moved 

to intervene; they have a legally protected interest in being free from new competition; that interest 

could be impaired here; and that interest cannot be adequately represented by any existing party. 

Neither Sault nor Interior disputes that the Detroit Casinos’ motion is timely. They also 

both acknowledge that the question whether the Detroit Casinos have a legally protected interest 

that could be impaired in this case collapses into the standing inquiry. See Sault Opp. 18 (“Just as 

proposed intervenors would suffer no Article III injury if the Sibley and Lansing Parcels were 
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taken into trust, they have no legally protectable interest ….”); DOI Opp. 9 n.1 (the requirements 

“overlap[] substantially”); Crossroads, 788 F.3d 312 at 320 (intervenor with standing “a forti-

ori has ‘an interest relating to … the subject of the action’”) (citation omitted).3 So the only live 

issue is whether Interior is sure to adequately represent the Detroit Casinos’ interests. 

It very clearly is not. Sault and Interior agree that this requirement is “not onerous.” Sault 

Opp. 20 (citation omitted); DOI Opp. 10 (“not unduly burdensome”). The Detroit Casinos must 

show only that Interior’s “representation of [their] interest ‘may be’ inadequate.” Connecticut, 344 

F. Supp. 3d at 304–05 (citation omitted). And although neither party acknowledges as much, “the 

D.C. Circuit … ‘often has concluded that governmental entities do not adequately represent the 

interests of aspiring intervenors.” Connecticut, 344 F. Supp. 3d at 305 (citation omitted). Indeed, 

the Connecticut court applied this presumption despite Interior’s insistence—identical to its posi-

tion here—that “[i]t is the Secretary, not a private party, who is best suited to make arguments 

about proper statutory construction and the reasonableness of the Secretary’s actions.” DOI Inter-

vention Opp. 12, Connecticut, supra at 17; see also DOI Opp. 10 (“It is Federal Defendants, not a 

private party, who are properly suited to make arguments about the propriety of federal agency 

decision-making.”). That presumption carries particular weight here, for at least three reasons. 

First, Interior does not dispute—and thus effectively concedes—that it is incapable of rep-

resenting either Tribal Intervenor’s interests (neither of whose motions Interior has opposed). And 

it makes no attempt to explain why the analysis would differ as to the Detroit Casinos. 

                                                 
3 Sault nonetheless spends several pages arguing that the proposed intervenors lack a legally pro-

tected interest. Sault Opp. 17–20. But in so doing, it just recycles its misguided standing argument 
that this case is about trust status, not gaming. Sault also accuses the Tribal Intervenors of trying 
to “manufacture a legally protectable interest” by arguing that the Tribe violated its compact with 
Michigan. Id. at 19. But the Detroit Casinos have made no such argument. 
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Second, Interior is in the surprising posture of agreeing with Sault—its adversary in this 

litigation—on the supposedly limited nature of this case. It is hard to imagine more vivid confir-

mation of Interior’s inability to represent the Detroit Casinos’ interests than its misguided insist-

ence that those interests are not even at stake in this case. 

Third, governmental entities are inherently subject to change—a truism underscored by the 

fact that this case’s caption has already changed in the less than seven months since the case was 

filed, due to a change in Interior’s leadership. Even if Interior were capable of adequately repre-

senting the Detroit Casinos’ interests now, there is no guarantee that this would remain the case 

for the duration of this litigation and any appeals, however long that may take. 

Ignoring all of this, Sault and Interior argue that the Detroit Casinos’ participation is un-

necessary because the only question here is “whether Interior’s decision is supported by the ad-

ministrative record.” DOI Opp. 10; see also Sault Opp. 21 (same). Interior even contends that 

“private part[ies]” like the Detroit Casinos are not “properly suited to make arguments about the 

propriety of federal agency decision-making.” DOI Opp. 10. That is belied by the fact that private 

parties routinely defend administrative actions that inure to those parties’ benefit. See, e.g., Fund 

for Animals, 322 F.3d at 730–31 (noting that the court had already granted the motions of three 

private organizations to intervene in defense of the Fish and Wildlife Service’s decision). Indeed, 

the D.C. Circuit regularly allows private parties to defend agency rules they support in petition-

for-review proceedings. See, e.g., Sierra Club v. E.P.A., 292 F.3d 895, 897–98 (D.C. Cir. 2002) 

(noting that seven organizations had “intervened to defend” an EPA rule); Military Toxics Project 

v. E.P.A., 146 F.3d 948 (D.C. Cir. 1998) (allowing several trade associations to intervene in defense 

of an EPA rule). The parties’ contention is particularly unconvincing given that Interior agrees with 

Sault that this case somehow does not involve gaming, notwithstanding that Sault has predicated 
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its arguments for trust status on its intention to operate casinos.4 This confirms that Interior may 

well take a different view from the Detroit Casinos as to how best to demonstrate that its decision 

is supported by the administrative record. This clear disagreement underscores why the Detroit 

Casinos should not be required to simply trust that Interior will advance their interests. 

The Detroit Casinos have thus carried the “de minimis” burden of showing that Interior 

may not adequately represent their interests. Forest County, 317 F.R.D. at 11. 

* * * * * 

The Detroit Casinos have Article III standing and satisfy Rule 24(a)(2)’s requirements. 

That should end the inquiry. Intervention is the Detroit Casinos’ right. 

II. Alternatively, The Detroit Casinos Should Be Permitted To Intervene Under Rule 
24(b)(1)(B). 

Even if the Detroit Casinos did not have a right to intervene, they easily satisfy the stand-

ards for permissive intervention. Rule 24(b)(1)(B)’s requirements are straightforward: an interve-

nor must assert “a claim or defense that shares with the main action a common question of law or 

fact,” and must show that intervention will not “unduly delay or prejudice” the case. Neither Sault 

nor Interior denies that the Detroit Casinos satisfy these requirements. For good reason: The De-

troit Casinos seek to defend the very ruling at issue here, timely moved to intervene, and have 

already voluntarily agreed to conditions that ensure their participation does not hinder the ongoing 

litigation. The parties’ reasons for nonetheless denying permissive intervention fall short. 

First, both Sault and Interior argue that permissive intervention should be denied for lack 

of standing. Sault Opp. 24; DOI Opp. 11. That contention fails for the reasons set forth above. 

                                                 
4 Interior’s agreement with Sault distinguishes this case from Seminole Nation of Oklahoma v. 

Norton, 206 F.R.D. 1 (D.D.C. 2001) (cited at Sault Opp. 23). As the defendant in that case, Inte-
rior did not oppose intervention to the extent that the intervenor sought to defend Interior’s action. 
Id. at 3. Here, Interior has opposed the Detroit Casinos’ participation, and in so doing has under-
scored why it cannot be counted upon to adequately represent the Detroit Casinos’ interests. 
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Second, the parties contend that the Detroit Casinos “will not meaningfully add to the liti-

gation” (DOI Opp. 11) because they do not “explain what legally relevant arguments they would 

advance that the Department … will not” (Sault Opp. 24). There is no requirement, however, that 

an intervenor provide a preview of the specific arguments it will advance if permitted to intervene, 

much less prove that those arguments will diverge from those advanced by the existing parties. 

Indeed, any such showing would only be held against the Detroit Casinos, much like Sault faults 

the Tribal Casinos for “signal[ing] their intentions” to add arguments that Sault considers “collat-

eral” and “extraneous.” Id. at 25. Under Sault’s Catch-22, both the advancement of new arguments 

and the failure to advance new arguments are reasons to deny permissive intervention. Regardless, 

the Detroit Casinos do not intend to raise any new issues. Moreover, they have already explained 

why they cannot be forced to simply trust that Interior will sufficiently represent their interests. 

Finally, Interior argues that the Detroit Casinos possess only an economic interest and were 

“not previously … involved in the administrative proceedings.” DOI Opp. 11. But it cites no au-

thority suggesting either consideration has any bearing on whether the Detroit Casinos “ha[ve] a 

claim or defense” in common with this case. Fed. R. Civ. P. 24(b)(1)(B). Both points are irrelevant. 

III. The Court Should Deny Sault’s Request That All Intervenors Be Limited To Filing 
Consolidated Briefs. 

Sault—but not Interior—argues that, if the Court grants the three intervention motions, it 

should nonetheless restrict the intervenors’ ability to participate in this case by limiting the two 

Tribal Intervenors and the three Detroit Casinos to a consolidated summary-judgment opposi-

tion/cross-motion of 30 pages (10 pages each), and a consolidated reply of 15 pages (5 pages each). 

The Detroit Casinos will gladly stipulate to the page limits that Sault requests. There is no 

reason, however, for going further and requiring all intervenors to file a single consolidated sum-
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mary-judgment opposition/cross-motion and a single consolidated reply. Sault tellingly says noth-

ing about the fact that the Detroit Casinos have already committed to avoiding duplicative argu-

ments to the greatest extent possible. Detroit Casinos’ Intervention Br. 19. Indeed, neither Sault 

nor Interior accuses the Detroit Casinos of raising any supposedly collateral issues. If the Court 

concludes (as it should) that the Detroit Casinos have a legal right to join this litigation or a suffi-

cient interest to warrant permissive intervention, they should be permitted to fully advance their 

own interests in their own briefs. The same goes for the Tribal Intervenors. It would make no sense 

to allow distinct parties with distinct interests to participate in this litigation, but then dilute their 

ability to articulate those distinct interests. The Detroit Casinos will of course keep their briefs as 

concise as possible—just as they have done with their intervention briefs. If Sault is concerned 

about responding to multiple briefs, it has already identified a solution that does not entail limiting 

any intervenor’s ability to participate: It can be given more space for its own briefs. Sault Opp. 27. 

CONCLUSION 

The Court should grant the Detroit Casinos’ motion for leave to intervene. 
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