
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 

THE SAULT STE. MARIE TRIBE OF 
CHIPPEWA INDIANS, 

Plaintiff, 
v. 
 

DAVID L. BERNHARDT, in his official capacity 
as Acting Secretary, United States Department of 
the Interior,  

 
and  

 
UNITED STATES DEPARTMENT OF THE 
INTERIOR, 

Defendants. 

 
 
 
 

Case No. 1:18-cv-2035-TNM 
 

Hon. Trevor N. McFadden 

 
Saginaw Chippewa Indian Tribe of Michigan’s  

Reply in Support of its Motion to Intervene 
 

 
Donald C. Holmes 
DC Bar No. 137414 
Holmes Pittman & Haraguchi, LLP 
1228 Oates Street NE 
Washington, DC 20002 
Phone: (410) 482-9505 
E-mail: dch@dcholmes.com 

 
Sean J. Reed  
U.S. Dist. Ct. Bar ID No. MI0080 
General Counsel of Soaring Eagle 
Gaming and Intergovernmental Affairs 
Saginaw Chippewa Indian Tribe 
7070 East Broadway 
Mt. Pleasant, Michigan 48858 
Phone: (989) 775-4032 
E-mail:  sreed@sagchip.org 

 
William A. Szotkowski 
U.S. Dist. Ct. Bar ID No. MN0004 
Leah K. Jurss 
U.S. Dist. Ct. Bar ID No. MN0006 
Hogen Adams PLLC 
1935 W. County Rd. B2, Ste. 460 
St. Paul, MN 55113 
Phone: (651) 842-9100 
E-mail: bszotkowski@hogenadams.com 
              ljurss@hogenadams.com  
 
 
 

Counsel for Proposed Intervenor Saginaw Chippewa Indian Tribe of Michigan 
 

Case 1:18-cv-02035-TNM   Document 31   Filed 03/15/19   Page 1 of 22



i 
 

Table of Contents 
 

I. Introduction ......................................................................................................................... 1 

II. This case lies at the intersection of MILCSA, IGRA, and  
federally required Tribal–State gaming compacts. ............................................................. 3 

III. The Saginaw Chippewa Tribe has standing and a legally  
protectable interest sufficient to enable its full participation in this case. .......................... 5 

A. The Saginaw Chippewa Tribe has standing to  
participate in this case. .......................................................................................5 

B. The Saginaw Chippewa Tribe has a legally protectable  
interest in this litigation, and any reversal of the Federal Defendants’ action 
will threaten to impair that interest. ...................................................................8 

IV. The Federal Defendants do not actively oppose the Saginaw Chippewa Tribe’s  
intervention, but they do not adequately represent the Tribe’s interest in this litigation. . 12 

V. In the alternative, permissive intervention is appropriate. ................................................ 14 

VI. Conclusion ........................................................................................................................ 16 

 
 

  

Case 1:18-cv-02035-TNM   Document 31   Filed 03/15/19   Page 2 of 22



ii 

Table of Authorities 
 
Cases 

100Reporters LLC v. U.S. Dep’t of Justice, 
307 F.R.D. 269 (D.D.C. 2014) .................................................................................... 11, 14, 15 

Agee v. CIA, 
87 F.R.D. 350 (D.D.C. 1980) .................................................................................................. 15 

Akiachak Native Cmty. v. U.S. Dep’t of Interior, 
584 F. Supp. 2d 1 (D.D.C. 2008) .............................................................................................. 9 

Am. Horse Protection Ass’n v. Veneman, 
200 F.R.D. 153 (D.D.C. 2001) ........................................................................................ 6, 8, 11 

Bay Mills Indian Cmty. v. Snyder, 
720 Fed. App’x 754 (6th Cir. 2018) ................................................................................. 10, 11 

Bay Mills Indian Cmty. v. Snyder, 
No. 1:11-cv-79, 2017 WL 7736934 (W.D. Mich. Mar. 8, 2017) ........................................... 11 

Butte Cnty., Cal. v. Hogen,  
No. 08-519, 2008 WL 2410407 (D.D.C. June 16, 2008) ........................................................ 15 

Cayuga Nation v. Zinke, 
 324 F.R.D. 277 (D.D.C. 2018) ............................................................................................... 13 

Clifford v. Pẽna, 
77 F.3d 1414 (D.C. Cir. 1996) ................................................................................................ 12 

Confederated Tribes of Grand Ronde Cmty. of Ore. v. Jewell, 
830 F.3d 552 (D.C. Cir. 2016) ................................................................................................ 13 

*County of San Miguel, Colo. v. MacDonald, 
244 F.R.D. 36 (D.D.C. 2007) .............................................................................................. 9, 11 

Crossroads Grassroots Policy Strategies v. Fed. Election Comm’n, 
788 F.3d 312 (D.C. Cir. 2015) .................................................................................................. 7 

Defenders of Wildlife v. Perciasepe, 
714 F.3d 1317 (D.C. Cir. 2013) .............................................................................................. 14 

Deutsche Bank Nat’l Trust Co. v. F.D.I.C., 
717 F.3d 189 (D.C. Cir. 2013) ................................................................................................ 14 

Dist. of Columbia v. Am. Excavation Co., 
64 F. Supp. 19 (D.D.C. 1946) ................................................................................................... 5 

Case 1:18-cv-02035-TNM   Document 31   Filed 03/15/19   Page 3 of 22



iii 

 

*Forest Cnty. Potawatomi Cmty. v. United States, 
317 F.R.D. 6 (D.D.C. 2016) ............................................................................................ 6, 7, 13 

*Fund for Animals, Inc. v. Norton, 
322 F.3d 728 (D.C. Cir. 2003) .............................................................................................. 8, 9 

Michigan v. Bay Mills Indian Cmty., 
572 U.S. 782 (2014) ................................................................................................................ 10 

Michigan v. Sault Ste. Marie Tribe of Chippewa Indians, 
No. 1:12-cv-962 (unpublished W.D. Mich. Mar. 5, 2013) .............................................. passim 

Michigan v. Sault Ste. Marie Tribe of Chippewa Indians,  
737 F.3d 1075 (6th Circ. 2013) ………………………………………………...……4, 6, 8, 10 

*Military Toxic Project v. EPA, 
146 F.3d 948 (D.C. Cir. 1998) .................................................................................................. 8 

Moten v. Bricklayers, Masons & Plasterers, Int’l Union of Am., 
543 F.2d 224 (D.C. Cir. 1976) ................................................................................................ 15 

Natural Resources Defense Council v. Costle, 
561 F.2d 904 (D.C. Cir. 1977) ............................................................................................ 9, 11 

Old Dominion Elec. Coop. v. Fed. Energy Reg. Comm’n, 
892 F.3d 1223 (D.C. Cir. 2018) ................................................................................................ 8 

Reliastar Life Ins. Co. v. MKP Investments, 
565 Fed. App’x 369 (6th Cir. 2014) ....................................................................................... 11 

Sierra Club v. Van Antwerp, 
523 F. Supp. 2d 5 (D.D.C. 2007) ...................................................................................... 14, 15 

United States v. Am. Tel. & Tel. Co., 
642 F.2d 1285 (D.C. Cir. 1980) .............................................................................................. 13 

WildEarth Guardians v. Jewell, 
320 F.R.D. 1 (D.D.C. 2017) ...................................................................................................... 9 

WildEarth Guardians v. Salazar, 
272 F.R.D. 4 (D.D.C. 2010) .................................................................................................... 16 

 

Statutes 

25 U.S.C. §§ 2701 et seq................................................................................................................. 3 

Case 1:18-cv-02035-TNM   Document 31   Filed 03/15/19   Page 4 of 22



iv 

25 U.S.C. § 2710(d)(1) ................................................................................................................... 3 

25 U.S.C. § 2719(b)(1)(A) .............................................................................................................. 4 

25 U.S.C. § 2719(b)(1)(B)(i) .......................................................................................................... 5 

Pub. L. 105-143, 111 Stat. 2652 (1997) .......................................................................................... 3 

 

Rules 

Fed. R. Civ. P. 24(a) ................................................................................................. 8, 9, 10, 11, 14 

Fed. R. Civ. P. 24(b) ............................................................................................................... 11, 14 

 

 

 
 
 

Case 1:18-cv-02035-TNM   Document 31   Filed 03/15/19   Page 5 of 22



1 

I. Introduction 
 
The Saginaw Chippewa Indian Tribe of Michigan (“Saginaw Chippewa Tribe”) is located 

and operates casinos in the area that has been its aboriginal home for centuries. In 1807 and 

1819, it ceded roughly a quarter of what has become Michigan’s Lower Peninsula—including 

the parcels at issue in this litigation—to the United States. Today, over 350 years after first 

contact with Europeans and 200 years after those treaties, the Sault Ste. Marie Tribe of 

Chippewa Indians (“Sault Tribe”) asks this Court to contort federal law to allow it to 

“reestablish” a land base it never held in a territory it never ceded.  

 

 

 

  

 

The base layer of this map is a 
federal “Royce” map detailing 
various treaty cessions in 
Michigan. The red boxes 
identify the approximate 
location of the Saginaw 
Chippewa Tribe’s Isabella 
Reservation, and the red 
outline identifies the 
approximate location of the 
Saginaw Chippewa Tribe’s 
treaty cessions. The black box 
identifies the approximate 
location of the Sault Tribe’s 
Reservation, the black outline 
identifies the approximate 
location of the Sault Tribe’s 
treaty cessions, and the black 
dots identify the Sault Tribe’s 
Lansing and Sibley parcels at 
issue in this litigation. 
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The Sault Tribe has admitted its “intention” and “objective” to conduct casino gaming on 

the two parcels of land at issue in this litigation in an affidavit from its tribal chairperson, in its 

response to the Saginaw Chippewa Tribe’s intervention motion, and in its opening complaint. 

ECF No. 28-1; ECF No. 28 at 7–8, 14, 19, 21, 24; ECF No. 1 at ¶ 34 (“[T]he Sault Tribe settled 

on an economic development plan to open a casino in the Lower Peninsula.”). The multiple 

admissions of the Sault Tribe’s intentions to game in the Saginaw Chippewa Tribe’s ancestral 

homelands are now part of the record of this case––one that evidences the effect this litigation 

will have on the Saginaw Chippewa Tribe’s rights, and that compels its intervention in the case.  

The Sault Tribe asks this Court to review the Federal Defendants’ refusal to take these 

parcels into trust without even a look to the statutes and regulations governing Indian gaming. 

But the Sault Tribe also admits that what makes this trust status critical is that it cannot begin 

building a casino without it. Its furious insistence that this Court review the trust applications for 

the Lansing and Sibley parcels with a blind eye to the casinos that it wants to put on those 

parcels evokes a classic Johnny Cash song: 

So the very next day when I punched in 
With my big lunchbox and with help from my friends 
I left that day with a lunch box full of gears 
I've never considered myself a thief 
But GM wouldn’t miss just one little piece 
Especially if I strung it out over several years. 

–– Johnny Cash, One Piece at a Time 

The Sault Tribe has strung its quest for off-reservation gaming out over several years, always 

attempting to persuade the reviewing court that it need only look to the immediate statutory 

landscape suggested by the Sault Tribe itself, with no consideration to the complex regulations 

governing the Indian gaming it pursues. But the full picture is this: the Sault Tribe’s proposed 

casinos––casinos it intends to build far from its own reservation but in the heart of the Saginaw 
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Chippewa Tribe’s ancestral territory––will directly threaten the Saginaw Chippewa Tribe’s 

nearly sole source of funds for its police, fire, education, and other governmental departments 

and services. Because the Saginaw Chippewa Tribe’s interest in this litigation is patent and 

protectable, it respectfully requests that this Court grant its motion to intervene. 

II. This case lies at the intersection of MILCSA, IGRA, and federally required Tribal–
State gaming compacts.  

 
To its credit, the Sault Tribe has been up front about its goals: it wants to build two 

Vegas-style casinos 285 and 350 miles away from its reservation. See Ex. A (map depicting 

Sibley and Lansing parcels in relation to Sault Tribe’s reservation). The Sault Tribe proposes to 

conduct that gaming under the auspices of the Indian Gaming Regulatory Act, 25 U.S.C. 

§§ 2701-2721 (“IGRA”), and has said as much repeatedly. See, e.g., ECF No. 1 at ¶ 34; ECF No. 

28 at 7–8, 14, 19, 21, 24; ECF No. 28-1. Indeed, when it commenced this case, it told this Court 

that it relies on the Michigan Indian Land Claims Settlement Act, Pub. L. 105-143, 111 Stat. 

2652 (1997) (“MILCSA”) to crack open IGRA: 

Under IGRA, casino-type gaming facilities (called “Class III gaming” under IGRA) 
are permitted only on “Indian lands.” 25 U.S.C. §2710(d)(1). “Indian lands” are 
defined, as relevant here, to include trust lands. Id. §2703(4)(B). Accordingly, the 
[Sault] Tribe planned to acquire land in the Lower Peninsula with interest from the 
Self-Sufficiency Fund, triggering the Secretary’s mandatory duty to take that land 
into trust under MILCSA Section 108 . . . and creating “Indian lands” for purposes 
of IGRA. 
 

ECF No. 1 at ¶ 35 (emphasis added).  

When it passed IGRA, Congress specifically built a self-limiting territorial component 

into Indian gaming: it limited Indian gaming to “Indian lands.” 25 U.S.C. § 2710(d)(1). In turn, 

IGRA limits “Indian lands” to specific categories of lands, including trust lands. Id. § 2703(4). 

The Department of Interior’s decision to take on-reservation parcels into trust is typically 

discretionary and considers a host of factors, including land use and jurisdictional conflicts. 25 
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C.F.R. § 151.10. When the parcel—like the Lansing and Sibley parcels—is outside of the 

requesting tribe’s reservation, Interior gives the application “greater scrutiny” and affords the 

concerns of neighboring governments “greater weight.” 25 C.F.R. § 151.11. Lands that were not 

in trust at IGRA’s passage must satisfy the “Section 20” review process under IGRA before a 

tribe can conduct gaming at the site. 25 U.S.C. § 2719(b)(1)(A).  

This case is before this Court because the Sault Tribe wants a speedway around this 

carefully calibrated process. It argues that if it purchases land in a manner that it alone 

determines complies with MILCSA’s Section 108, then the Secretary must take the land into 

trust. ECF No. 1 at ¶¶ 26–29. That is, the Sault Tribe argues that it can automatically “creat[e] 

‘Indian lands’ for purposes of IGRA,” no matter where it opts to purchase that land. ECF No. 1 

at ¶ 35. If the Sault Tribe is correct, its MILCSA trust application becomes a fast-track ticket to 

IGRA Indian gaming anywhere it wants—including in the Saginaw Chippewa Tribe’s backyard. 

See ECF No. 1 at ¶ 3. That’s why when a Western District of Michigan judge enjoined the trust 

applications that this Court now reviews, it held that “[t]his case affects not only the State and 

the Sault Tribe, but all of Michigan’s federally-recognized Indian Tribes,” including the Saginaw 

Chippewa Tribe. Michigan v. Sault Ste. Marie Tribe of Chippewa Indians, No. 1:12-cv-962, Dkt. 

No. 37 at *19, (unpublished W.D. Mich. Mar. 5, 2013) (“Sault Ste. Marie I”) attached as Ex. B, 

rev’d on jurisdictional grounds, 737 F.3d 1075 (6th Circ. 2013) (“Sault Ste. Marie II”). And 

that’s why it is not surprising that the Federal Defendants considered the Saginaw Chippewa 

Tribe’s participation in the administrative process below, effectively inviting its intervention in 

this case. See ECF No. 1-5 at 3–4. 

Moreover, although it tells this Court that determining the Federal Defendants’ power to 

deny the MILCSA trust application is “legally, factually, and procedurally distinct,” from a later 
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gaming eligibility determination under IGRA, ECF No. 28 at 18, it has told other courts that “the 

inevitable effect of any trust acquisition here will be, at least in the Sault Tribe’s view, to trigger 

an IGRA Section 20 exception based on settlement of a land claim. 25 U.S.C. 

§ 2719(b)(1)(B)(i).” Sault Ste. Marie I, Ex. B at *16. 

The Sault Tribe’s efforts to paint this case as a simple interpretation of MILCSA and no 

more offers this Court an artificially limited view of a dispute that the Sault Tribe has been 

litigating for nearly a decade. As an intervenor, the Saginaw Chippewa Tribe will provide this 

Court with the full regulatory landscape that is critical to ensuring an accurate interpretation of 

the administrative record. Granting the Saginaw Chippewa Tribe’s intervention would thus 

promote judicial efficiency as well as a just and consistent interpretation of the laws governing 

Indian gaming throughout Michigan. 

III. The Saginaw Chippewa Tribe has standing and a legally protectable interest 
sufficient to enable its full participation in this case.  

 
To avoid the obvious conclusion that the Saginaw Chippewa Tribe satisfies the 

requirements for intervention in the D.C. Circuit, the Sault Tribe turns to the law of other 

circuits. Indeed, many of cases that the Sault Tribe designates as “key” (indicated by asterisks in 

its table of authorities) apply out-of-circuit law. See ECF No. 28 at 3–4. Cases involving 

intervention from other circuits do not bind this court, especially where, as here, the D.C. Circuit 

has a robust body of intervention caselaw. See, e.g., Dist. of Columbia v. Am. Excavation Co., 64 

F. Supp. 19, 19–20 (D.D.C. 1946). The Saginaw Chippewa Tribe easily satisfies this Circuit’s 

intervention standards. 

A. The Saginaw Chippewa Tribe has standing to participate in this case.  
 

Under D.C. Circuit law, a putative intervenor can satisfy the standing requirement by 

demonstrating that it “will be ‘injured in fact by the setting aside of the government’s action it 
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seeks to defend, that this injury would have been caused by that invalidation, and the injury 

would be prevented if the government action is upheld.’” Forest Cnty. Potawatomi Cmty. v. 

United States, 317 F.R.D. 6, 11 (D.D.C. 2016) (quoting Am. Horse Protection Ass’n v. Veneman, 

200 F.R.D. 153, 156 (D.D.C. 2001)). The Sault Tribe argues that a decision in this case cannot 

injure the Saginaw Chippewa Tribe because this is a MILCSA case and has no IGRA 

implications. ECF No. 28 at 21–22. That position, of course, ignores the Sault Tribe’s earlier 

attempts to convince courts that the “inevitable effect” of this trust acquisition will be to 

automatically satisfy all the contingencies it now says stands in its way. Sault Ste. Marie I, Ex. B 

at *16.  

The Sault Tribe’s insistence that the Saginaw Chippewa Tribe is a stranger to this case 

also ignores the Sixth Circuit’s recognition that interested parties would seek judicial review of 

the Sault Tribe’s creative end-run around IGRA at this stage.  In a 2013 suit commenced by the 

State of Michigan, a district court enjoined the Sault Tribe from filing the trust applications at 

issue here, holding that the State of Michigan was likely to succeed on three counts that alleged 

that any Sault Tribe trust application would violate the Sault Tribe’s State-Tribal gaming 

compact and IGRA because that compact requires the Sault Tribe to enter into revenue-sharing 

agreements with other tribes in Michigan to apply for additional trust lands, and a fourth count to 

enjoin Indian gaming at the site because any trust acquisition could not meet IGRA’s Section 20 

requirements. Sault Ste. Marie II, 737 F.3d at 1077–78. On appeal, the Sixth Circuit reversed on 

jurisdictional grounds. Id. at 1076. In holding that the Sault Tribe was immune from the first 

three counts, and that the fourth count was not yet ripe, the Sixth Circuit emphasized that it 

“would benefit from a more concrete factual context” and from a record of whether and how the 

Sault Tribe continued its gaming plans. Id. at 1081–82. “Most importantly, the land has to be 
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actually taken into trust, and that action has to be finally approved administratively in the 

Department of the Interior. The [Sault] Tribe will have to consider making concessions to avoid 

objections made by the State and other tribes in connection with this administrative 

determination.” Id. at 1082.  

The Saginaw Chippewa Tribe participated in the administrative determination as the 

Sixth Circuit foresaw. ECF Nos. 16-2, 16-3, 16-4. A reversal of the Federal Defendants’ decision 

will injure the Saginaw Chippewa Tribe by allowing the Sault Tribe to continue its bid for 

gaming in Saginaw’s ancestral territory and without fulfilling its compact obligation to enter into 

a revenue-sharing agreement with the Saginaw Chippewa Tribe. The harm from that injury is not 

abstract or hypothetical. The Saginaw Chippewa Tribe relies nearly solely on its gaming 

revenues for the operation of its essential governmental services: 

The income generated by the Saginaw Tribe’s casinos provides approximately 
90% of the funding for the Saginaw Tribe’s 57 departments and 233 
governmental programs. . . .  
 
A casino located on either the Sibley or Lansing Parcels would fall within the 
primary markets for the Saginaw Tribe’s Soaring Eagle and Saganing Eagles 
Landing casinos, and would draw customers away from those casinos, 
significantly reducing the revenue available to support the Saginaw Tribe’s 
essential governmental services. 
 

Brenny Decl., ECF No. 16-5 at ¶¶ 11, 15. That is precisely the sort of injury in fact that 

supported the Forest County Potawatomi Community intervention. See 317 F.R.D. at 11–12.  

Indeed, although the Saginaw Chippewa Tribe outlined this law in its opening brief, the 

Sault Tribe does not address that the D.C. Circuit’s “cases have generally found a sufficient 

injury in fact where a party benefits from agency action, the action is then challenged in court, 

and an unfavorable decision would remove the party’s benefit.” Crossroads Grassroots Policy 

Strategies v. Fed. Election Comm’n, 788 F.3d 312, 317 (D.C. Cir. 2015). As the D.C. Circuit 
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recently recognized, several cases from within the district have found that a “tangential benefit 

from the [administrative] order” at issue was enough to allow intervention. Old Dominion Elec. 

Coop. v. Fed. Energy Reg. Comm’n, 892 F.3d 1223, 1234 (D.C. Cir. 2018). The Old Dominion 

Court referenced both Fund for Animals, Inc. v. Norton, 322 F.3d 728, 733 (D.C. Cir. 2003) and 

Military Toxic Project v. EPA, 146 F.3d 948, 954 (D.C. Cir. 1998) as cases where the 

intervening parties demonstrated standing. In Fund for Animals, the court determined that a 

decision not to list Mongolian argali sheep as endangered indirectly benefited the Mongolian 

tourism industry enough for the Mongolian Department of Natural Resources to intervene to 

protect that indirect benefit. In Military Toxic Project, the court determined that an association of 

chemical manufacturers had standing to intervene in a case to support an EPA rule because the 

manufacturers produced munitions regulated under the EPA’s rule. Under these controlling 

cases, removing the direct benefit of the Federal Defendants’ block of the Sault Tribe’s bid to 

illegally compete with the Saginaw Chippewa Tribe for its crucial governmental revenue, and 

upsetting the territorial limits of a statute that regulates the Saginaw Chippewa Tribe are both 

concrete injuries that easily satisfy this Circuit’s standing test.  

B. The Saginaw Chippewa Tribe has a legally protectable interest in this litigation, 
and any reversal of the Federal Defendants’ action will threaten to impair that 
interest.  
 

Because the Saginaw Chippewa Tribe has standing to participate in this matter, it also has 

“a sufficient ‘interest in the litigation’ to justify intervention under Fed. R. Civ. P. 24(a)(2).” Am. 

Horse Protection Ass’n, 200 F.R.D. at 157. The Saginaw Chippewa Tribe does not need to wait 

to intervene until it has actually been harmed and a rival-casino’s doors have opened within its 

ancestral homelands. See Sault Ste. Marie II, 737 F.3d at 1081 (“Nor does a suit to enjoin class 

III gaming have to wait until such gaming is already occurring.”). Reversal of the Federal 
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Defendants’ action will threaten the Saginaw Chippewa Tribe’s legally protectable interest in 

defending its governmental revenue stream, and in ensuring the full, fair, and consistent 

application of IGRA, MILCSA, and the Tribal-State gaming compacts across all the Michigan 

tribes. See WildEarth Guardians v. Jewell, 320 F.R.D. 1, 4 (D.D.C. 2017); Sault Ste. Marie I, Ex. 

B at *18 (describing the irreparable harm of “draining Section 9 of the Compact of any potential 

for independent enforcement” by “creat[ing] perverse incentives: it would reward with increased 

leverage those Tribes willing to flout the Section 9 obligation and penalize those Tribes that 

chose to honor their Section 9 obligation”). Now is the proper time for intervention.  

In its bid to put off the Saginaw Chippewa Tribe’s participation in this dispute, the Sault 

Tribe simply ignores the caselaw from within this Circuit that recognizes that intervention can be 

appropriate even if future events could affect the decision or ruling at issue. It did not address 

that in County of San Miguel, Colo. v. MacDonald, 244 F.R.D. 36, 47 (D.D.C. 2007), the court 

determined that even though a reversal in the challenged agency action would not immediately 

result in an order listing the Gunnison sage-grouse as threatened or endangered because there 

would be a 60-day public comment period, intermediate intervention was appropriate because 

the process of challenging the subsequent action would be “difficult and burdensome.” Id. 

(quoting Fund for Animals, 322 F.3d at 735). The court recognized that a future challenge to the 

proposed-overturned agency action would require the filing of a separate lawsuit, where the 

positions of the parties “would likely be duplicative of their current positions.” Id. Similarly, in 

Natural Resources Defense Council v. Costle, 561 F.2d 904, 910 (D.C. Cir. 1977), the D.C. 

Circuit recognized that “[i]t is not enough to deny intervention under [Rule] 24(a)(2) because 

applicants may vindicate their interests in some later, albeit more burdensome, litigation.” See 

also Akiachak Native Cmty. v. U.S. Dep’t of Interior, 584 F. Supp. 2d 1, 7 (D.D.C. 2008) 
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(“Although Alaska, if not a party to the present case, would not be precluded from challenging a 

change to the existing regulatory bar in a subsequent case, under Fund for Animals, the prejudice 

caused by an unfavorable judgment in the present case would sufficiently impair Alaska’s 

interests for the purpose of satisfying Rule 24(a) intervention as of right.”).     

These considerations weigh even heavier here where years of costly litigation have 

identified jurisdictional barriers that allow off-reservation gaming bids to escape judicial review. 

The Sixth Circuit reversed an injunction that initially prevented the Sault Tribe from filing the 

trust applications at issue here because the Sault Tribe was immune from suit and a decision 

concerning gaming at the property was not ripe. Sault Ste. Marie II, 737 F.3d at 1076. On 

remand, the State of Michigan amended its complaint to add Sault Tribe officials and proceed on 

an Ex Parte Young theory, 209 U.S. 123 (1908), but the district court dismissed the suit, holding 

that the officials remained immune from the contract-based Tribal–State gaming compact claims. 

Michigan v. Payment, 1:12-cv-962, Dkt. No. 75 at *9 (unpublished W.D. Mich. Sept. 16, 2015), 

attached as Ex. C. In another case, when the Bay Mills Indian Community, a different Upper 

Peninsula tribe, skipped all administrative processes and unilaterally opened a Class III casino,1 

and the State of Michigan tried to enjoin the gaming because it was outside of Indian lands (and 

so unauthorized by IGRA), the Supreme Court rebuffed the State’s efforts. The Supreme Court 

held that “[a] State’s suit to enjoin gaming activity on Indian lands . . . falls within” IGRA’s 

waiver of tribal immunity, but “a similar suit to stop gaming activity off Indian lands does not.” 

Michigan v. Bay Mills Indian Cmty., 572 U.S. 782, 791 (2014). Federal courts are now reviewing 

the legality of Bay Mills’ off-reservation efforts only because that tribe sidestepped the immunity 

                                                 
1 Although the Sault Ste. Marie Tribe pledges to complete each statutory process needed to 
lawfully conduct Indian gaming under IGRA, the practical reality is that it could at any time 
break ground on a casino as the Bay Mills Indian Community did. 
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issue by commencing its own suit. Bay Mills Indian Cmty. v. Snyder, 720 Fed. App’x 754 (6th 

Cir. 2018).2 The Sault Tribe argues that this case is too early to adjudicate whether it can game 

on the Lansing and Sibley parcels. But if the Saginaw Chippewa Tribe waits for the casino doors 

to open, tribal immunity may block a new suit. Under these circumstances, “the practical 

accommodation would be to admit appellants as parties” because “their involvement may lessen 

the need for future litigation to protect their interests.” Costle, 561 F.2d at 911. 

Looking forward toward the “practical consequences” of refusing the Saginaw Chippewa 

Tribe’s intervention reveals the waste of judicial––and party––resources that would lay ahead. 

Am. Horse Prot. Ass’n, 200 F.R.D. at 158. If the Court ultimately grants the relief that the Sault 

Tribe seeks, and the Federal Defendants’ reverse their decision and take the Lansing and Sibley 

parcels into trust, the Sault Tribe promises to begin the gaming process. See ECF No. 1 at 11; 

ECF No. 28 at 7–8, 14, 19, 21, 24; ECF No. 28-1. Because the Saginaw Chippewa Tribe has a 

                                                 
2 The Sault Tribe also attempts to use the Saginaw Chippewa Tribe’s attempt to intervene in the 
Bay Mills Indian Cmty. v. Snyder case as evidence that intervention is not appropriate in this 
case. ECF No. 28 at 24. But the facts and law of Bay Mills diverged significantly from this case. 
First, the Sixth Circuit’s Fed. R. Civ. P. 24(a) view of economic interests is much more limited 
than the law that controls this circuit. Compare Reliastar Life Ins. Co. v. MKP Investments, 565 
Fed. App’x 369, 372 (6th Cir. 2014) (describing 6th Circuit cases rejecting economic harms as a 
basis for intervention) with Cnty. of San Miguel, Colo., 244 F.R.D. at 44–45 (finding that the 
economic impact of an agency decision is a harm supporting intervention). Second, relying on 
the initial adequacy of representation by the State of Michigan, the Saginaw Chippewa Tribe did 
not move to intervene in the case until almost five years after its commencement. See Bay Mills 
Indian Cmty. v. Snyder, No. 1:11-cv-79, 2017 WL 7736934, at *1 (W.D. Mich. Mar. 8, 2017). In 
contrast, here the Saginaw Chippewa Tribe filed its intervention motion shortly after the Federal 
Defendants filed their responsive pleadings, a timeline courts in this district have deemed 
acceptable. See 100Reporters LLC v. U.S. Dep’t of Justice, 307 F.R.D. 269, 275 (D.D.C. 2014) 
(filing intervention motion one week after first responsive pleading). And third, the Sixth 
Circuit’s Fed. R. Civ. P. 24(b) decision that the Saginaw Chippewa Tribe’s defense did not share 
a common question of law or fact with the main Bay Mills action is easily contrasted here where 
the Federal Defendants specifically considered the Saginaw Chippewa Tribe’s perspective in the 
underlying agency action that the Sault Tribe asks this Court to review. See ECF No. 1-5 at 3–4. 
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legally protected interest in avoiding harm to its governmental budget and in ensuring the 

carefully crafted balancing of Indian gaming in the United States is not upset, it will continue to 

object at each stage of the Sault Tribes’ efforts. 

Finally, this is not a “commercial litigation between the Tribe and a bank over the terms 

of financing for property that might one day be used for gaming.” ECF No. 28 at 25. This is a 

challenge to an administrative decision that the Saginaw Chippewa Tribe participated in at the 

record stage, which is based on decades of Indian gaming law statutory interpretation that the 

Saginaw Chippewa Tribe has relied upon, the reversal of which will have a direct effect on 

Tribe’s ability to ensure the provision of its essential governmental services. There is no slippery 

slope and no need to stretch what a legally protectable interest would be beyond the contours of 

this case. The Saginaw Chippewa Tribe’s interest in its governmental revenue stream and in the 

stability of the statutory scheme that governs it is protectable under well-settled D.C. Circuit 

precedent.  

IV. The Federal Defendants do not actively oppose the Saginaw Chippewa Tribe’s 
intervention, but they do not adequately represent the Tribe’s interest in this 
litigation.  

 
The Federal Defendants do not oppose the Saginaw Chippewa Tribe’s intervention and 

affirmatively acknowledge that “in contrast to the other putative intervenors, the Detroit Casinos 

have not previously been involved in the administrative proceedings regarding this case.” ECF 

No. 29 at 11. The Tribe has detailed its participation in this case at the administrative-record 

building phase. See ECF No. 16-1 at 12, 16. The Saginaw Chippewa Tribe will draw from this 

administrative record to support the Federal Defendants’ decision and defend against the Sault 

Tribe’s arguments for reversal, not offer “post hoc explanations.” ECF No. 28 at 9. Such 

participation is entirely appropriate. See, e.g., Clifford v. Pẽna, 77 F.3d 1414, 1418 (D.C. Cir. 
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1996) (noting that “there is nothing improper in receiving declarations that merely illuminate 

reasons obscured but implicit in the administrative record” (internal citations and marks 

removed)). Such participation is also entirely routine in cases where one tribe’s actions may 

affect another tribe’s governmental revenue streams. See, e.g., Forest Cnty. Pottawatomi Cmty., 

317 F.R.D. at 6; Confederated Tribes of Grand Ronde Cmty. of Ore. v. Jewell, 830 F.3d 552 

(D.C. Cir. 2016). Far from injecting “irrelevant disputes” that will serve to “complicate this 

litigation,” the issues and arguments raised by the Saginaw Chippewa Tribe are fundamental to a 

full and complete understanding of the regulatory scheme. ECF No. 28 at 9. 

The Federal Defendants’ briefing does underscore, though, that even as they do not 

oppose the Saginaw Chippewa Tribe’s intervention, they also will not advance the Saginaw 

Chippewa Tribe’s legal arguments, and so cannot adequately represent the Saginaw Chippewa 

Tribe’s interest in this litigation. See United States v. Am. Tel. & Tel. Co., 642 F.2d 1285, 1293 

(D.C. Cir. 1980). Their singular focus on trust acquisition to the exclusion next-step processes 

undertaken by other agencies is perhaps understandable. But this piecemeal approach and 

unwillingness to police Michigan’s Tribal-State gaming compacts regulated by a sister agency 

confirms that they do not adequately represent the Saginaw Chippewa Tribe’s interest in 

protecting the revenue that funds the Saginaw Chippewa Tribe’s provision of essential 

governmental services. The Saginaw Chippewa Tribe can offer the integrated view of the entire 

regulatory landscape that the Federal Defendants can’t and the Sault Tribe won’t. As in Cayuga 

Nation v. Zinke, here, while the “federal government has an interest in defending the decisions it 

has made that are challenged in this case, it does not share the particular, narrow interests of the 

[tribe].” 324 F.R.D. 277, 283 (D.D.C. 2018) (granting intervention to rival tribal faction that 
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raised particular, narrow interests including defending tribal sovereignty and ensuring the correct 

interpretation of tribal law).  

V. In the alternative, permissive intervention is appropriate.  
 

If the Court does not agree that Rule 24(a) intervention is appropriate, the Saginaw 

Chippewa Tribe satisfies the requirements for permissive intervention. The limited cases 

explicitly requiring standing for Rule 24(b) defendants do not bind this Court.3 Even so, the 

Tribe meets the standing requirements as detailed above. Because participation by the Saginaw 

Chippewa Tribe will not unduly delay or prejudice the existing parties, and it has a defense “that 

shares with the main action a common question of law or fact,” it should be allowed to intervene 

with this Court’s permission. Sierra Club v. Van Antwerp, 523 F. Supp. 2d 5, 9–10 (D.D.C. 

2007) (quoting Fed. R. Civ. P. 24(b)(1)). 

Despite the Sault Tribe’s attempts to paint an isolated picture, this is a complex case. 

Allowing the Saginaw Chippewa Tribe to participate as a permissive intervenor will ultimately 

increase judicial efficiency by allowing this Court to resolve this dispute with all necessary 

parties and arguments. This APA case is unlikely to require extensive discovery negotiations 

beyond ensuring the administrative record is produced accurately, and the Saginaw Chippewa 

Tribe’s prompt request for intervention demonstrates that it is unlikely to cause undue delay. See, 

e.g., 100Reporters LLC, 307 F.R.D. at 286 (noting “no basis” for delay or complication under 

permissive intervention analysis where the case “is progressing in orderly fashion towards 

                                                 
3 The Sault Tribe relies on Deutsche Bank Nat’l Trust Co. v. F.D.I.C., 717 F.3d 189, 193 (D.C. 
Cir. 2013) to argue that standing is required for permissive intervention in a broad statement that 
post-dates (by one month) the clear quote from Defenders of Wildlife v. Perciasepe, 714 F.3d 
1317, 1327 (D.C. Cir. 2013). ECF No. 28 at 30. However, the movants in Deutsche Bank filed 
intervention motions under Rule 24(a)––intervention as of right––not under Rule 24(b)––
permissive intervention.  
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probable cross-motions for summary judgment” (citing Agee v. CIA, 87 F.R.D. 350, 352 (D.D.C. 

1980)).  

As it acknowledged in its opening brief, the Saginaw Chippewa Tribe will participate in 

briefing along the existing timeline to respond “to the precise claims brought by plaintiff[].” 

Sierra Club, 523 F. Supp. 2d at 10. The Saginaw Chippewa Tribe’s defenses are based on the 

same questions of both law and fact raised by the Sault Tribe’s Complaint: working within the 

established APA standards to evaluate the proper interpretation of MILCSA and its relationship 

to IGRA and Michigan’s Tribal–State gaming compacts, on the record of the administrative 

proceeding that the Saginaw Chippewa Tribe participated in. See, e.g., Butte Cnty., Cal. v. 

Hogen, No. 08-519, 2008 WL 2410407, at *2 (D.D.C. June 16, 2008); 100Reporters LLC, 307 

F.R.D. at 286–87. Further, because the Sault Tribe has expressed its intent to conduct gaming on 

the parcels at issue, ECF No. 1 at 11, this litigation necessarily raises questions under IGRA and 

Michigan’s Tribal–State gaming compacts, both of which are directly applicable to the Saginaw 

Chippewa Tribe. 

The Sault Tribe raises the issue of amicus participation in lieu of intervention. ECF No. 

28 at 31. Because the Saginaw Chippewa Tribe has a legally protectable interest in the outcome 

of this dispute, amicus participation would not adequately address the Tribe’s Rule 24 rights in 

the case. See, e.g., Moten v. Bricklayers, Masons & Plasterers, Int’l Union of Am., 543 F.2d 224, 

227 (D.C. Cir. 1976) (describing the curtailed rights of amicus curiae compared to intervening 

parties). The Tribe should be entitled to protect its interest––its ability to provide for the health, 

safety, and wellbeing of its citizens—and this litigation’s direct threat to that interest through full 

participation as a party.  
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The Court has the authority and competency to manage its docket in the manner it 

determines, and the Saginaw Chippewa Tribe will participate accordingly. See WildEarth 

Guardians v. Salazar, 272 F.R.D. 4, 20–21 (D.D.C. 2010). The Saginaw Chippewa Tribe 

disagrees with the Sault Tribe’s proposal to require joint briefing by the intervenors. The 

Saginaw Chippewa Tribe can agree to reasonable limitations on the page limits allowed, as it has 

already endeavored to file briefing well short of allowed limits. The Saginaw Chippewa Tribe 

would agree to a limit of 30 pages for its summary judgment opposition/cross-motion, and 15 

pages for its reply.  

VI. Conclusion  
 

The Sault Tribe did not undertake the trust applications that underlie this suit for the fun 

of it; the suit is about an interpretation of MILCSA, as they claim, but MILCSA does not stand 

alone. A reasoned review of the Sault Tribe’s trust applications must also consider IGRA, the 

Michigan Tribal–State gaming compacts, and the well-regulated fee-to-trust process. For years, 

the Sault Tribe has snuck a carburetor here, a clutch there, arguing to every court it is hailed into 

that a carburetor is just a carburetor, a clutch is just a clutch, pay no attention to the hubcaps and 

lug nuts in its lunch box. But make no mistake. At each step, the Sault Tribe seeks to build a 

road-ready Class III Vegas-style casino in the Saginaw Chippewa Tribe’s backyard. That effort 

does not just threaten the Saginaw Chippewa Tribe’s economic interests; it is a direct threat to 

the Saginaw Chippewa Tribe’s ability to fund its police force, child-welfare agency, fire 

department, elder care, and dozens of other governmental departments and programs. See Brenny 

Decl., ECF No. 16-5 at ¶¶ 11–15. The Saginaw Chippewa Tribe’s interest in this litigation is 

real, substantial, and protectable. Accordingly, the Saginaw Chippewa Tribe respectfully 

requests that this Court grant its Motion to Intervene.  
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Dated: March 15, 2019 
 
Donald C. Holmes 
DC Bar No. 137414 
Holmes Pittman & Haraguchi, LLP 
1228 Oates Street NE 
Washington, DC 20002 
Phone: (410) 482-9505 
dch@dcholmes.com 
 
Sean J. Reed  
U.S. Dist. Ct. Bar ID No. MI0080 
General Counsel of Soaring Eagle Gaming 
and Intergovernmental Affairs 
Saginaw Chippewa Indian Tribe 
7070 East Broadway 
Mt. Pleasant, Michigan 48858 
Phone: (989) 775-4032 
E-mail:  SReed@sagchip.org 
 

 
/s/ William A. Szotkowski  
William A. Szotkowski 
U.S. Dist. Ct. Bar ID No. MN0004 
Leah K. Jurss 
U.S. Dist. Ct. Bar ID No. MN0006 
Hogen Adams PLLC 
1935 W. County Rd. B2, Ste. 460 
St. Paul, MN 55113 
Phone: (651) 842-9100 
E-mail: bszotkowski@hogenadams.com 
              ljurss@hogenadams.com  
 
 
 

 

Counsel for Proposed Intervenor Saginaw Chippewa Indian Tribe of Michigan 
 

Case 1:18-cv-02035-TNM   Document 31   Filed 03/15/19   Page 22 of 22


	I. Introduction
	II. This case lies at the intersection of MILCSA, IGRA, and federally required Tribal–State gaming compacts.
	III. The Saginaw Chippewa Tribe has standing and a legally protectable interest sufficient to enable its full participation in this case.
	A. The Saginaw Chippewa Tribe has standing to participate in this case.
	B. The Saginaw Chippewa Tribe has a legally protectable interest in this litigation, and any reversal of the Federal Defendants’ action will threaten to impair that interest.

	IV. The Federal Defendants do not actively oppose the Saginaw Chippewa Tribe’s intervention, but they do not adequately represent the Tribe’s interest in this litigation.
	V. In the alternative, permissive intervention is appropriate.
	VI. Conclusion

