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INTRODUCTION 
 

Moncrief’s response arguments disregard controlling precedent, ignore plain statutory, 

regulatory, and contractual language, and sidestep the key legal issues in this case.  As 

demonstrated in the opening brief of Defendant Intervenors Pikuni Traditionalist Association, et 

al. (PTA’s Cross Motion for Summary Judgment (“PTA Br.”) (ECF No. 24)), and further 

discussed below, Moncrief’s former lease was unlawfully issued in violation of the National 

Environmental Policy Act (“NEPA”), 42 U.S.C. § 4321 et seq., and the National Historic 

Preservation Act (“NHPA”), 54 U.S.C. § 300101 et seq., and the government acted within its 

well-established authority in canceling this invalid lease.  Moncrief fails to demonstrate 

otherwise. 

 Moncrief also fails in his attempt to dismiss the lease-cancellation decision as an 

illegitimate political act of the previous administration.  See Moncrief’s Reply in Support of 

Motion for Summary Judgment (“Moncrief Resp.”) 1 (ECF No. 27).  Although the Obama 

administration canceled the former Moncrief lease, the current Trump administration is 

defending that decision.  Moreover, the environmental and cultural importance of the Badger-

Two Medicine area where the former Moncrief lease was located has been recognized across 

multiple administrations, ranging from the suspension of leases in the area for purposes of 

NHPA review during the Clinton administration, see BLM-M 717 (July 15, 1998 letter 

informing Moncrief that suspension would remain in effect until conclusion of the NHPA review 

process), to designation of the first Traditional Cultural District (“TCD”) in the area, FS 6291 

(2002 TCD Determination of Eligibility Notification), and withdrawal of the entire area from 

future oil and gas development under the George W. Bush administration, Tax Relief & Health 

Care Act of 2006, Pub. L. No. 109-432, § 403, 120 Stat. 2922, 3050 (2006), to the lease 
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cancellation and its defense during the previous and current administrations.  Moncrief’s claim 

that “this case is about a lease that was not politically convenient for the prior Administration,” 

Moncrief Resp. 1, ignores this history.  This Court should reject Moncrief’s arguments. 

ARGUMENT 
 

Moncrief has not demonstrated that the Federal Defendants committed any error in 

canceling Moncrief’s unlawfully issued lease.  Confronted with the weakness of the arguments 

raised in his opening brief, Moncrief largely abandons or alters many of those arguments and 

pivots toward new unsupported and unpersuasive arguments raised for the first time in reply.  

None of Moncrief’s arguments, new or old, withstands scrutiny.1   

I. MONCRIEF LARGELY ABANDONS HIS MERITLESS ATTACK ON THE 
CULTURAL AND ENVIRONMENTAL SIGNIFICANCE OF THE BADGER-
TWO MEDICINE REGION 
 
Faced with PTA’s thorough rebuttal of his attempt to discount the cultural and 

environmental significance of the Badger-Two Medicine region, see PTA Br. 2–12, Moncrief 

mostly retreats.  He offers almost no defense of his original argument on these issues and instead 

now claims that he “does not seek to denigrate any sincerely held belief of the Blackfeet Tribe.”  

Moncrief Resp. 10.  Yet in the same brief he continues to question whether the former Moncrief 

lease area “truly contains any sites of importance” to the tribe.  Id. at 23.  

                                                 
1 Moncrief argues that this Court should disregard PTA’s arguments because PTA “would not be 
able to challenge the leasing decision today.”  Moncrief Resp. 9.  However, this case does not 
present PTA’s challenge to the 1982 Moncrief lease-issuance decision, but rather Moncrief’s 
challenge to the Federal Defendants’ 2017 lease-cancellation decision.  Accordingly, PTA’s 
ability to challenge the leasing decision is not at issue.  What is at issue is Moncrief’s argument 
that the lease-cancellation decision overlooked relevant information and violated legal 
requirements.  As a defendant-intervenor before this Court, PTA is entitled to rebut those 
arguments.  See Schneider v. Dumbarton Developers, Inc., 767 F.2d 1007, 1017 (D.C. Cir. 1985) 
(“When a party intervenes, it becomes a full participant in the lawsuit and is treated just as if it 
were an original party.”). 

Case 1:17-cv-00609-RJL   Document 29   Filed 12/05/17   Page 8 of 29



3 

Moncrief offers no reason for this Court to indulge his continuing skepticism on this 

point.  He suggests that the Blackfeet Tribal Business Council’s 1973 resolution describing and 

declaring the tribe’s “Sacred Ground” did not encompass the Badger-Two Medicine region—but 

immediately undercuts his own argument by admitting that “the Badger-Two Medicine area may 

fall within the land described.”  Moncrief Resp. 10.  Regardless of Moncrief’s equivocation, the 

resolution’s description of the “area from the Burlington Northern Railroad South and from 

Highway #89 to the Continental Divide,” FS-HC 3811, encompasses the Badger-Two Medicine 

region of the Lewis and Clark National Forest and adjoining portions of the Blackfeet Indian 

Reservation to the east, see Travel Plan ROD Map (attached to PTA Br. as Ex. 2 (ECF No. 24-

2)).  Accordingly, it is unremarkable that, as Moncrief points out, the resolution also references 

the reservation.  Moncrief Resp. 10.  As for Moncrief’s contention that the resolution “cannot be 

taken to unequivocally apply to the Moncrief Lease,” id., he offers no reasoning to support this 

statement, which defies the extensive body of ethnographic research described by PTA and 

accepted by the Montana Historic Preservation Office and Keeper of the National Register of 

Historic Places in qualifying the entire Badger-Two Medicine region—including the former 

Moncrief lease area—as a Traditional Cultural District of the Blackfeet Tribe under the NHPA, 

see PTA Br. 3–4. 

Moncrief fares no better in attempting to defend his reliance on reported Blackfeet 

statements from 1955 concerning the drilling of an exploratory oil well outside the Badger-Two 

Medicine area near the town of East Glacier Park, Montana.  See Moncrief Resp. 10–11.  

Moncrief cannot escape the fact that this site of drilling activity from more than half a century 

ago is not within the area subsequently designated as the Traditional Cultural District—but the 

site of the former Moncrief lease is. 
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Most significantly, although Moncrief continues to claim “inconsistency” in Blackfeet 

statements regarding the cultural importance of the Badger-Two Medicine area, id. at 11, he 

ultimately fails to contest PTA’s over-arching point that the statements relied upon by Moncrief 

are more than 30 years old and have long since been superseded by an extensive body of tribal 

resolutions, agency findings, and expert ethnographic materials that thoroughly demonstrate the 

Blackfeet Tribe’s cultural and spiritual interest in the Badger-Two Medicine region, see PTA Br. 

2–4.  Accordingly, the outdated materials cited by Moncrief—even if construed generously in his 

favor—do not establish any relevant factor that the Interior Department arbitrarily overlooked 

when determining to cancel the Moncrief lease in light of the tribe’s interest in the Badger-Two 

Medicine area. 

Moncrief’s failure to establish any genuine issue concerning the cultural and 

environmental significance of the Badger-Two Medicine area—or even to attempt to rehabilitate 

most of his allegations on these points—also undermines his due process claim.  Moncrief 

predicates that claim on a contention that he should have been allowed a hearing to present his 

factual challenges to the credibility of Blackfeet concerns.  See, e.g., Moncrief’s Motion for 

Summary Judgment and Statement of Points and Authorities (“Moncrief Br.”) 38–39 (ECF No. 

19); Moncrief Resp. 10 n.8.  Yet Moncrief has now abandoned any defense of most of those 

challenges and offers only meritless contentions on the few points as to which he even attempts 

to stand his ground.  Where, as here, a due process plaintiff “fail[s] to identify any evidence that 

created a dispute as to material fact requiring resolution through a formal evidentiary hearing,” 

no such hearing is required.  Orion Reserves Ltd. P’ship v. Salazar, 553 F.3d 697, 708 (D.C. Cir. 

2009).  Accordingly, Moncrief’s failure to defend his misguided assault on the cultural and 
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environmental significance of the Badger-Two Medicine region undermines his due process 

claim as well.2 

II. MONCRIEF HAS NOT SHOWN THAT THE LEASE-CANCELLATION 
DECISION WAS IMPROPER 
 
Moncrief’s argument that the Interior Department lacked authority to cancel the 

unlawfully issued Moncrief lease should be rejected as contrary to well-established precedent.  

Similarly, Moncrief’s argument related to the bona-fide-purchaser protection of the Mineral 

Leasing Act (“MLA”) lacks support.  

A. Moncrief’s Argument That the Government Lacked Authority to Cancel the 
Lease Defies Governing Law 
 

Moncrief’s reply brief offers no response to PTA’s arguments that, under Boesche v. 

Udall, 373 U.S. 472 (1963), the cancellation provision of Section 27(h)(1) of the MLA, 30 

U.S.C. § 184(h)(1), does not limit the Interior Department’s general lease-cancellation authority 

or that Congress has effectively ratified the Interior Department’s lease-cancellation authority in 

the decades since the Supreme Court decided Boesche.  See PTA Br. 12–17.  Instead, Moncrief 

once again ignores Boesche for four pages of argument before finally addressing this controlling 

Supreme Court precedent.  See Moncrief Resp. 2–6.  Even then, Moncrief’s argument 

                                                 
2 In response to PTA’s demonstration that Moncrief’s opening brief relied extensively on extra-
record materials as to which Moncrief filed no motion to supplement the administrative record, 
see PTA Br. 9 n.5, Moncrief argues that supplementation was unnecessary because he “do[es] 
not contend that these non-record materials were before the agency but not reviewed by the 
agency,” Moncrief Resp. 10 n.8.  This excuse is unavailing.  Supplementation is the appropriate 
recourse where a plaintiff claims “the agency failed to consider factors which are relevant to its 
final decision.”  Esch v. Yeutter, 876 F.2d 976, 991 (D.C. Cir. 1989) (quoting Stark & Wald, 
Setting No Records: The Failed Attempts to Limit the Record in Review of Administrative 
Action, 36 Admin.L.Rev. 333, 345 (1984)).  Moncrief’s proffered extra-record materials are not 
relevant, but in any case he failed to seek such supplementation and therefore this Court should 
disregard his extra-record materials and related arguments.  See CTS Corp. v. EPA, 759 F.3d 52, 
64 (D.C. Cir. 2014) (rejecting argument relying on extra-record evidence in similar 
circumstances). 
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misinterprets the Supreme Court’s unanimous decision and defies a long line of cases broadly 

applying the Interior Department’s lease-cancellation authority.   

In Boesche, the Supreme Court concluded that the Interior Department’s inherent 

authority to administratively cancel leases on the basis of pre-lease factors, which derives from 

its “general powers of management over the public lands,” was unaffected by passage of the 

MLA.  373 U.S. at 476–83.  As the Supreme Court explained, in passing the MLA, Congress 

sought to “reserv[e] to the Government the right to supervise, control, and regulate” the 

development of natural resources on public lands.  Id. at 481 (quoting H.R. Rep. No. 1138, 65th 

Cong. 3d Sess. 19).  “It would thus be surprising to find in the Act, which was intended to 

expand, not contract, the Secretary’s control over the mineral lands of the United States, a 

restriction on the Secretary’s power to cancel leases issued through administrative error.”  Id.  

The Interior Department properly exercised this authority when it canceled Moncrief’s former 

lease. 

Despite this controlling precedent, Moncrief attempts to dismiss Boesche and its progeny 

by drawing a hair-splitting and ultimately illusory distinction between the Interior Department’s 

authority to cancel a lease based on “mere administrative and ministerial errors,” which Moncrief 

apparently concedes, and its authority to cancel a lease based on violations of federal law, which 

Moncrief contests.  Moncrief Resp. 5.  At the outset, it is unclear why an “administrative error” 

would not logically include administrative action taken in violation of governing law—and 

Moncrief offers no argument to clarify his position on this point.  Instead, Moncrief seeks to 

support his proffered distinction by narrowly focusing on the language of Boesche’s specific 

holding.  See Moncrief Resp. 6.  In so doing, however, Moncrief ignores two fundamental 

underpinnings of that holding: (1) the Supreme Court’s recognition that the Interior 
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Department’s “general powers of management over the public lands” included the authority to 

administratively cancel a lease “for invalidity at its inception,” 373 U.S. at 476, and (2) the 

Court’s conclusion that the MLA “le[ft] unaffected the Secretary’s traditional administrative 

authority” in this area, id. at 478–79; see also id. at 480–83.  Notably, this judicial language 

broadly recognized the Interior Department’s “general administrative authority” to “cancel on 

the basis of pre-lease factors,” id. at 477–79, and was not limited to the specific subject of 

inadvertent administrative error arising in the context of competing applicants for the same land, 

as Moncrief would have it, see Moncrief Resp. 6. 

These central underpinnings of the Supreme Court’s decision cannot be ignored because 

they are essential to the Court’s ultimate holding that the Interior Department properly canceled 

the Boesche petitioner’s lease.  See EEOC v. Aramark Corp., 208 F.3d 266, 272 (D.C. Cir. 2000) 

(rejecting agency’s argument that Supreme Court discussion was dicta when the Court’s 

“interpretation of the safe harbor was essential to its reasoning as well as to its disposition of the 

claims before it”).  Further, even if these statements recognizing the Interior Department’s broad 

lease-cancellation authority were not essential to Boesche’s holding—which they are—they 

cannot be disregarded.  As the D.C. Circuit has explained, “carefully considered language of the 

Supreme Court, even if technically dictum, generally must be treated as authoritative.”  Sierra 

Club v. EPA, 322 F.3d 718, 724 (D.C. Cir. 2003) (quoting United States v. Oakar, 111 F.3d 146, 

153 (D.C. Cir. 1997)); see also Bangor Hydro-Elec. Co. v. FERC, 78 F.3d 659, 662 (D.C. Cir. 

1996) (“It may be dicta, but Supreme Court dicta tends to have somewhat greater force—

particularly when expressed so unequivocally.”).  Thus, Boesche does not support Moncrief’s 

claim that the Interior Department’s lease-cancellation authority is limited to the specific context 

addressed in that case.  See Moncrief Br. 6. 
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Moncrief’s position is further undermined by the very cases he cites to support it.  See 

Moncrief Resp. 5–6.  Contrary to Moncrief’s claim that the case law applies Boesche only to 

correct administrative errors in lease issuance, this body of law repeatedly recognizes the Interior 

Department’s lease-cancellation authority in situations where a lease was unlawfully issued in 

violation of agency regulations or other law.  See, e.g., Grynberg v. Kempthorne, No. 06-cv-

01878-WYD-MJW, 2008 WL 2445564, at *2 (D. Colo. June 16, 2008) (finding lease was 

improperly issued because the surface land manager was not given the “opportunity to review the 

sale and make a determination on whether the lands should be leased or not, as required by 

regulation”) (emphasis added) (cited in Moncrief Resp. 6); D. M. Yates, 74 IBLA 159, 161–62 

(1983) (upholding cancellation of lease on wildlife refuge lands because binding agency 

regulations prohibited leasing on such lands) (cited in Moncrief Resp. 5); Estate of Glenn F. Coy 

Res. Serv. Co., Inc., 52 IBLA 182, 187 (1981) (recognizing Bureau of Land Management’s 

(“BLM”) “authority to cancel a lease administratively where it discovers, subsequent to issuance, 

that the lease was granted in violation of regulations governing applications to lease”) (cited in 

Moncrief Resp. 5–6).  Indeed, as this District has previously explained, “[i]t is well-established 

that, absent any congressional enactment withdrawing such authority, it is within the power of 

the Secretary of the Interior to cancel administratively any lease that was invalid from its 

inception because it was issued in violation of departmental regulations or statute.”  Tex. Oil & 

Gas Corp. v. Andrus, 498 F. Supp. 668, 675 (D.D.C. 1980) (emphasis added), rev’d on other 

grounds sub nom. Tex. Oil & Gas Corp. v. Watt, 683 F.2d 427 (D.C. Cir. 1982) (cited in 

Moncrief Resp. 5). 

In addition to the foregoing—which already offers more than enough reason to reject 

Moncrief’s position—the Court should reject Moncrief’s theory because it leads to an absurd 
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result.  Under Moncrief’s theory, the Interior Department has authority to correct “mere 

administrative and ministerial errors” in lease issuance, Moncrief Resp. 5, but has no authority to 

correct violations of the federal laws that Congress has enacted to balance mineral development 

with other public values.  In other words, Moncrief would allow the Interior Department to 

cancel a lease for trivial errors but not for substantial ones.  The Court should not accept this 

backwards approach.  See Kaseman v. Dist. of Columbia, 444 F.3d 637, 642 (D.C. Cir. 2006) 

(stating that “statutes should be interpreted to avoid … absurd consequences”) (quotations and 

citation omitted). 

Moncrief’s attempt to distinguish Clayton W. Williams, Jr., 103 IBLA 192, 210 (1988), 

which recognized that the Interior Department’s lease-cancellation authority would apply in the 

case of a NEPA violation, underscores the absurdity of Moncrief’s position.  Moncrief Br. 7–8.  

PTA referenced Clayton W. Williams, Jr. in a list of agency actions taken after Boesche was 

decided that put Congress on further notice of the Interior Department’s interpretation of its 

lease-cancellation authority.  PTA Br. 14–16.  In response, Congress took no action to limit or 

invalidate the Interior Department’s lease-cancellation authority despite explicitly addressing the 

issue of lease cancellation under the MLA, thereby effectively ratifying Interior’s position.  See 

Commodity Futures Trading Comm’n v. Schor, 478 U.S. 833, 846 (1986) (“It is well established 

that when Congress revisits a statute giving rise to a longstanding administrative interpretation 

without pertinent change, the congressional failure to revise or repeal the agency’s interpretation 

is persuasive evidence that the interpretation is the one intended by Congress.”) (quotation and 

citation omitted); see also PTA Br. 14–16.  Moncrief fails to respond to this argument and 

instead now tries to distinguish Clayton W. Williams, Jr. as involving only a “clerical mistake.”  

Moncrief Resp. 8.  But the “mistake” addressed by the Interior Board of Land Appeals’ decision 
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in Clayton W. Williams, Jr. was an alleged NEPA violation.  103 IBLA at 208–10.  Moncrief 

offers no explanation why a NEPA violation constituted a “clerical mistake” that rendered a 

lease voidable under the reasoning of Clayton W. Williams, Jr. but does not have the same 

impact here.  The facial illogic of this position only further demonstrates the unreasonableness of 

Moncrief’s manufactured distinction between “administrative” and “legal” errors.   

Moncrief also wrongly attempts to dismiss the D.C. Circuit’s recognition that the Interior 

Department’s discretion to exercise its administrative authority is broadest when the agency acts 

in the public interest.  Moncrief Resp. 8–9 (discussing Seaton v. Texas Co., 256 F.2d 718 (D.C. 

Cir. 1958)).  In Seaton, the D.C. Circuit explained that the Interior Department’s discretion is 

greater “when the controversy is between private interest on one hand and the Secretary ‘as 

guardian of the people,’ on the other” than in a controversy between two private interests.  256 

F.2d at 722.  Moncrief does not dispute this principle, but contends that it is inapplicable because 

the agency’s discretion must still be bound by statute, by which he apparently means the MLA.  

Moncrief Br. 8–9.  What Moncrief ignores, however, is that the Interior Department’s lease-

cancellation authority here does not derive from the MLA and is thus not bound by it.  Rather, as 

the Supreme Court explained, the Interior Department’s lease-cancellation authority derives from 

its “general managerial powers over the public lands” as delegated by Congress in statutes 

including 43 U.S.C. § 2 and 43 U.S.C. § 1201.3  Boesche, 373 U.S. at 476 & n.6.  Accordingly, 

the Interior Department’s exercise of discretion in the public interest in this case fully complies 

with its statutory lease-cancellation authority.  

                                                 
3 43 U.S.C. § 1201 is now codified at 43 U.S.C. § 1457c. 
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B. Moncrief Is Not Entitled to Bona-Fide-Purchaser Protection 
 

Moncrief’s argument in support of bona-fide-purchaser protection is untethered to the 

plain language of the MLA, its legislative history, and Interior’s implementing regulation.  

Indeed, Moncrief does not contend that either the plain language of the MLA or its associated 

legislative history supports his bona-fide-purchaser argument.  See Moncrief Resp. 15–17 & 

n.11.     

Nor could he.  The plain language of the MLA establishes that the bona-fide-purchaser 

protection extends only to leases canceled for a violation of the MLA itself by a leaseholder’s 

predecessor in interest.  30 U.S.C. § 184(h)(2) (“Section 27(h)(2)”) (“The right to cancel or 

forfeit for violation of any of the provisions of this chapter shall not apply so as to affect 

adversely the title or interest of a bona fide purchaser of any lease ….”) (emphasis added).  As 

PTA demonstrated in its opening brief, a plain-language reading of Section 27(h)(2) is supported 

by legislative history demonstrating that Congress intended to protect innocent purchasers from 

lease cancellation, forfeiture, or suspension due to violations of the MLA by their predecessors in 

interest, not to afford a blanket immunity from cancellation for any reason.  See PTA Br. 18–21.     

 Moncrief does not take up the challenge of addressing any of these points.  Instead, he 

contends that the plain language of the governing legal provisions leads to an “anomalous 

position” that issuance of his former lease violated NEPA and the NHPA but not the MLA.  

Moncrief Resp. 16.  However, there is nothing anomalous about this conclusion because the 

invalidity of Moncrief’s lease arose from violations of statutory duties imposed by NEPA and the 

NHPA.  See BLM-M 675–78 (lease-cancellation decision).  Further, while Moncrief claims 

incongruity between this conclusion and any finding that “the Moncrief Lease is subject to 

cancellation under the [MLA] for being improperly issued,” Moncrief Resp. 16, his argument 
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again misses the mark because, as discussed supra Point II.A, the Interior Department’s authority 

to cancel the former Moncrief lease derived from the agency’s “general managerial powers over 

the public lands,” which were not limited by the MLA, Boesche, 373 U.S. at 476 & n.6, 482–83.  

As for Moncrief’s attempt to claim some contradiction between Interior’s interpretation of its 

lease-cancellation regulation, 43 C.F.R. § 3108.3(d), and the bona-fide-purchaser regulation, 43 

C.F.R. § 3108.4, see Moncrief Resp. 16, he simply ignores the point that the former embodies a 

congressional delegation of broad public-land management powers, see Boesche, 373 U.S. at 476 

& n.6, 482–83, while the latter reflects a specifically targeted congressional exemption from 

Interior’s application of those powers, see 30 U.S.C. § 184(h)(2).  Contrary to Moncrief’s 

argument, Interior’s interpretation of each of these regulations accurately reflects congressional 

intent. 

III. MONCRIEF WAS NOT DENIED DUE PROCESS 
 

 Moncrief fails to demonstrate that the lease-cancellation decision deprived him of due 

process.  First, the scope of Moncrief’s property interest in his former lease did not include the 

right to be free of the Interior Department’s action to remedy its own errors in issuing the lease.  

Second, even if Moncrief had a right to be free of such cancellation—which he did not—he 

received constitutionally adequate process.  

A. Moncrief Had No Property Right to Be Free of Government Action to 
Correct Government Errors 
 

In asserting his due-process right, Moncrief continues to argue categorically that an oil 

and gas lease is a property right without addressing the key question of the scope of his property 

right pursuant to the terms of his former lease.   

In this regard, Moncrief attempts to draw a distinction between a “contract claim” and his 

“due process claim,” Moncrief Resp. 21, but ignores the point that Moncrief had a property right 
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to support his due-process claim only if his claimed right constituted “a stick in the bundle of 

property rights” that Moncrief acquired through his former lease contract with the government.  

Am. Pelagic Fishing Co., L.P. v. United States, 379 F.3d 1363, 1376 (Fed. Cir. 2004) (rejecting 

plaintiff’s Fifth Amendment takings claim when the claimed property right was not a stick in the 

bundle of property rights acquired by plaintiff as the owner of a large fishing vessel); see also 

Mitchell Arms, Inc. v. United States, 7 F.3d 212, 216–17 (Fed. Cir. 1993) (holding that 

plaintiff’s reliance on its permit to import firearms did not constitute a property interest protected 

by the Fifth Amendment takings clause because plaintiff’s ability to import firearms was subject 

to the government’s ongoing control); see generally Bd. of Regents of State Colls. v. Roth, 408 

U.S. 564, 578 (1972) (property interest in employment at university “was created and defined by 

the terms” of professor’s appointment).   

As PTA explained in its opening brief, PTA Br. 23–25, under the terms of Moncrief’s 

former lease, any rights Moncrief acquired were “subject to all rules and regulations of the 

Secretary of the Interior now or hereafter in force.”  BLM-M 763; see also BLM-M 741 (1989 

assignment stating that Moncrief accepts “all applicable terms, conditions, stipulations, and 

restrictions pertaining to the lease”).  Moncrief does not contest this point or, apparently, that the 

regulations imported into the lease contract by this provision included measures authorizing 

cancellation of improperly issued leases and preserving the government’s authority to enforce 

public rights and protect the public interest regardless of the prior neglect or failure of 

government officers or agents.  See Moncrief Resp. 19–21; see also 43 C.F.R. §§ 1810.3, 

3108.3(d).  Accordingly, any property right that Moncrief obtained through his former lease was 

limited by the terms of that lease such that Moncrief acquired no right to be free of the 

government’s authority to correct its own leasing errors.  See Griffin & Griffin Expl., LLC v. 
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United States, 116 Fed. Cl. 163, 176–77 (Fed. Cl. 2014) (holding that federal government’s lease 

cancellation did not breach its oil and gas lease contracts with the plaintiffs because the leases 

expressly incorporated the Secretary of the Interior’s regulations, which included 43 C.F.R. 

§ 3108.3(d) authorizing cancellation of improperly issued leases); see also Del-Rio Drilling 

Programs, Inc. v. United States, 146 F.3d 1358, 1364 (Fed. Cir. 1998) (stating that claims for 

taking of oil and gas lease frequently require assessment of applicable laws to determine scope of 

the property right granted in the lease).  For this reason, Moncrief held no property interest 

sufficient to support a due-process claim.  See Town of Castle Rock v. Gonzales, 545 U.S. 748, 

756 (2005) (holding in due process context that “a benefit is not a protected entitlement if 

government officials may grant or deny it in their discretion”).4   

Moncrief’s due-process argument also rests on a misreading of a Federal Register 

discussion concerning 43 C.F.R. § 3108.3(a), which is not at issue in this case.  Moncrief Resp. 

19 & n.12.  Moncrief now concedes that his opening brief erroneously attributed the cited 

Federal Register language to 43 C.F.R. § 3108.3(d), which authorized cancellation of the former 

Moncrief lease.  Moncrief Resp. 19 n.12.  Nevertheless, he deems the error “nonmaterial.”  Id.  

Moncrief is wrong.  Any discussion of due process considerations for cancellation of a lease 

under § 3108.3(a), which concerns cancellation based on legal violations committed by the 

lessee, does not establish that the same process is required for cancellation of Moncrief’s lease 

under § 3108.3(d), which concerns cancellations to correct agency errors and is notably silent on 

any process requirements.  

                                                 
4 For these reasons, Moncrief’s reliance on Cameron v. U.S., 252 U.S. 450 (1920), is misplaced; 
that case discusses due process generally but does not address the scope of the property right in 
question. 
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B. Moncrief Received the Process that Was Due 
 

Even assuming for the sake of argument that Moncrief is entitled to due process, he 

received the process that he was due.  See PTA Br. 25–29.  Contrary to Moncrief’s contention, 

due process does not require written notice in all situations.  See Moncrief Br. 22.  Indeed, the 

Supreme Court has held oral notice to be constitutionally sufficient.  See Cleveland Bd. Of Educ. 

v. Loudermill, 470 U.S. 532, 546 (1985) (recognizing the sufficiency of oral notice in cases 

involving termination of public employees).  The touchstone of the notice requirement is whether 

the notice is “reasonably calculated, under all the circumstances, to apprise interested parties of 

the pendency of the action and afford them an opportunity to present their objections.”  Mullane 

v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950).  Such notice occurred here.  

Moncrief admits that he received notice of the lease-cancellation decision nearly two months 

before the decision became final.  See Moncrief Br. 18–19.  That notice provided him with 

sufficient information to allow him to respond to the proposed decision with specific legal 

arguments—the same legal arguments he has raised in this proceeding—more than a month 

before the final lease-cancellation decision.  See BLM-M 801–02.  Given Moncrief’s response to 

the government’s cancellation notice, he cannot reasonably argue that he was not on notice of 

“the pendency of the action” or did not have an opportunity to present his objections.  See 

Mullane, 339 U.S. at 314. 

Moreover, despite Moncrief’s protestations, Moncrief was not entitled to a hearing on the 

lease-cancellation decision because there are no material issues of fact underlying that decision 

that would warrant an evidentiary hearing.  See Orion Reserves Ltd. Partnership, 553 F.3d at 708 

(“Given Orion’s failure to identify any meaningful factual dispute, the agency proceedings 

provided sufficient process and Orion’s due process challenge to the IBLA decision fails.”).  
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Instead of responding directly to this controlling Circuit precedent, Moncrief now claims that he 

“does not specifically request” an “evidentiary hearing.”  Moncrief Resp. 19.  Yet the entire basis 

for Moncrief’s due-process argument is his claimed need for a hearing to raise so-called 

“material factual disputes,” id. at 23—the same factual disputes he has failed to rehabilitate in 

the wake of PTA’s rebuttal, see supra Point I (describing Moncrief’s failure even to attempt to 

defend most of his factual challenges to the environmental and cultural significance of the 

Badger-Two Medicine region).  Moncrief cannot have it both ways, claiming the need for a 

hearing to raise important factual disputes but at the same time failing to defend his scattershot 

factual contentions when they are thoroughly rebutted in this briefing process.  Moncrief 

received the process he was due.5 

IV. THE LEASE-CANCELLATION DECISION WAS WELL JUSTIFIED  
 
Moncrief offers no legitimate argument that the government acted arbitrarily and 

capriciously in concluding that issuance of Moncrief’s former lease violated both NEPA and the 

NHPA, or that it could not properly validate the lease due, in part, to Congress’s permanent 

prohibition of new oil and gas leasing in the Badger-Two Medicine area.   

A. Moncrief Fails to Salvage His NEPA Argument 
 

As with many of his other points, Moncrief’s response in support of his NEPA argument 

abandons most of his opening-brief assertions.  For example, Moncrief makes no effort to defend 

his meritless contentions that no environmental impact statement (“EIS”) was required prior to 

                                                 
5 To the extent Moncrief seeks further process, Moncrief may have a cause of action against the 
government for money damages under the Tucker Act, but any such claim is actionable in the 
U.S. Court of Federal Claims rather than this Court.  See Reply Brief of PTA to Plaintiffs’ 
Supplemental Brief on Summary Judgment at 17–18, Solenex, LLC v. Zinke, Civ. Action No. 
13-993 (RJL) (D.D.C. Jan. 6, 2017), ECF No. 112 (discussing Griffin & Griffin Expl., LLC, 116 
Fed. Cl. at 171, 175–77). 
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issuance of a federal mineral lease authorizing surface development, or that a supplemental 

environmental analysis, instead of lease cancellation, could have corrected the NEPA 

deficiencies in this case—both of which Moncrief advanced in his opening brief.  See Moncrief 

Br. 40–42.6 

Instead, Moncrief launches an attack on the adequacy of the administrative record for the 

Interior Department’s decision to cancel his former lease, taking issue with the fact that the 

record includes the environmental assessment document (“EA”) the agency relied on in issuing 

the former Moncrief lease “but none of the administrative record for that action vital to ascertain 

whether or not it complied with NEPA.”  Moncrief Resp. 12 (emphasis in original).  However, 

there is nothing “vital” about the materials Moncrief claims are missing.  The Federal 

Defendants canceled the former Moncrief lease based primarily on findings that issuance of the 

lease violated NEPA because (1) no pre-leasing EIS was prepared as required by Sierra Club v. 

Peterson, 717 F.2d 1409 (D.C. Cir. 1983), and other authorities; and (2) the pre-leasing EA failed 

to include a legitimate no-action alternative as required by Bob Marshall Alliance v. Hodel, 852 

F.2d 1223 (9th Cir. 1988).  See BLM-M 675–77.  No additional record documents are needed to 

evaluate these findings.  Under Sierra Club v. Peterson, a pre-leasing EIS was required, see 717 

F.2d at 1415; it is undisputed that none was prepared.  Additional record documents cannot 

change that dispositive fact.  Similarly, the question whether the pre-leasing EA contained a 

legitimate no-action alternative is answered by the EA itself, which presented only a delayed-

                                                 
6 Moncrief also argues the Federal Defendants were not authorized to cancel the former Moncrief 
lease based on post-leasing environmental analysis, mineral withdrawal, or establishment of the 
TCD.  Moncrief Resp. 11.  This argument attacks a straw man because no party contends that 
Federal Defendants did or were authorized to cancel the lease on these post-leasing bases.  
Rather, cancellation of the Moncrief lease was based on NEPA and NHPA violations that 
occurred before lease issuance.  See BLM-M 674–80 (lease-cancellation decision). 
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action alternative instead of the no-action alternative of “total abandonment of the project,” as 

NEPA requires.  Calvert Cliffs Coordinating Comm., Inc. v. U.S. Atomic Energy Comm’n, 449 

F.2d 1109, 1114 (D.C. Cir. 1971); see FS-HC 14431–32 (Leasing EA).  No additional record 

documents are required to ascertain that fact.7 

Moncrief next contends that surface disturbance “was never a foregone conclusion” 

under the former Moncrief lease contract because the contract contained a stipulation allowing 

agency officials to impose “reasonable conditions” on surface disturbance.  Moncrief Resp. 12–

13 (discussing BLM-M 765 (lease stipulation)).  Moncrief is wrong.  The lease contract and 

governing Interior Department regulations make clear that issuance of a federal onshore mineral 

lease generally conveys “the exclusive right and privilege to drill for, mine, extract, remove, and 

dispose of all the oil and gas deposits” on the leasehold.  BLM-M 764; see 43 C.F.R. § 3101.1-2 

(“A lessee shall have the right to use so much of the leased lands as is necessary to explore for, 

drill for, mine, extract, remove and dispose of all the leased resource in a leasehold ….”).  

Although this right is subject to “reasonable measures” to protect other resources, all such 

measures must be “consistent with lease rights granted.”  43 C.F.R. § 3101.1-2; accord BLM-M 

765 (Moncrief lease stipulation providing that “reasonable conditions” on surface development 

must be “not inconsistent with the purposes for which this lease is issued”).  In particular, 

“reasonable measures” may not “require that operations be sited off the leasehold.”  43 C.F.R. 

§ 3101.1-2.  This is precisely the situation the Sierra Club v. Peterson court confronted in stating 

that: 

                                                 
7 Federal Defendants also determined that issuance of the former Moncrief lease violated NEPA 
because the BLM failed to undertake any independent analysis of the adequacy of the Forest 
Service’s environmental assessment of the leasing decision.  See BLM-M 677.  As PTA argued 
in its opening brief, this determination was well founded.  See PTA Br. 33 n.14.  Moncrief’s 
reply brief fails to contest this point. 
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Even assuming, arguendo, that all lease stipulations are fully enforceable, once 
the land is leased the Department no longer has the authority to preclude surface 
disturbing activities even if the environmental impact of such activity is 
significant.  The Department can only impose “mitigation” measures upon a 
lessee who pursues surface disturbing exploration and/or drilling activities.  None 
of the stipulations expressly provides that the Department or the Forest Service 
can prevent a lessee from conducting surface disturbing activities. 
 

717 F.2d at 1414 (emphasis in original).  Accordingly, the court concluded, in such 

circumstances “an EIS assessing the full environmental consequences of leasing must be 

prepared at the point of commitment—when the leases are issued.”  Id. at 1415; see also Wyo. 

Outdoor Council v. U.S. Forest Serv., 165 F.3d 43, 49 (D.C. Cir. 1999) (holding that lease 

issuance constitutes “the point of irreversible and irretrievable commitment of resources and the 

concomitant obligation to fully comply with NEPA”).  Moncrief’s attempt to distinguish this 

governing Circuit precedent fails. 

 Moncrief further errs in attempting to justify the mislabeled no-action alternative in the 

leasing EA for the former Moncrief lease.  Although Moncrief admits that this alternative merely 

proposed to delay lease issuance and the resulting significant environmental impacts rather than 

forego them, he disputes the implication that “‘no action’ must be the equivalent of ‘no impact.’”  

Moncrief Br. 13.  Moncrief cites no authority for this argument, which defies the simple point 

that, in the context of a decision whether to issue oil and gas leases, the no-action alternative 

means “the option of not issuing any oil and gas leases” in the affected area.  Bob Marshall All., 

852 F.2d at 1228 (emphasis added).  In reaching this holding, the Ninth Circuit explicitly applied 

the D.C. Circuit’s instruction that the no-action alternative means the option of “‘total 

abandonment of the project.’”  Id. (quoting Calvert Cliffs Coordinating Comm., 449 F.2d at 

1114) (emphasis in original).  Because the leasing EA in this case failed to consider the no-action 

alternative of abandoning any lease issuance, it violated NEPA. 
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B. Moncrief Fares No Better With His NHPA Argument 
 

Moncrief similarly fails to demonstrate that issuance of his former lease complied with 

the NHPA.  Under Section 106 of the NHPA, a federal agency with “authority to license any 

undertaking, prior to the approval of the expenditure of any Federal funds on the undertaking or 

prior to the issuance of any license, shall take into account the effect of the undertaking on any 

historic property.”  54 U.S.C. § 306108.  “When an undertaking may affect properties of historic 

value to an Indian tribe on non-Indian lands,” the NHPA review process includes affording the 

affected tribe “the opportunity to participate as interested persons.”  Pit River Tribe v. U.S. 

Forest Serv., 469 F.3d 768, 787 (9th Cir. 2006) (quoting Muckleshoot Indian Tribe v. U.S. Forest 

Serv., 177 F.3d 800, 806 (9th Cir. 1999)).  Such historical review and consultation did not occur 

here.  See PTA Br. 33–36. 

Moncrief has not demonstrated otherwise.  See Moncrief Br. 42; Moncrief Resp. 13.  

Instead, Moncrief contends for the first time in his reply brief that PTA and the Federal 

Defendants did not provide record support, other than the lease-cancellation decision, for the 

government’s failure to engage in consultation under the NHPA prior to lease issuance.  

Moncrief Resp. 13.  But that is the point:  There is no record evidence of pre-leasing NHPA 

compliance because the required consultation did not occur.  Moreover, Moncrief makes no 

attempt to demonstrate that such consultation did occur, and indeed, in his opening brief, 

appeared to acknowledge the government’s deferral of the NHPA process by arguing that “the 

Blackfeet people were in accord with the deferral of historic property consideration.”  Moncrief 

Br. 42.  In any event, the record demonstrates that no such consultation occurred.  BLM-M 678 

(lease-cancellation decision) (“[T]he Agencies improperly deferred NHPA review until … long 

after the leases had been issued….”); FS-HC 14427 (Leasing EA) (stating that compliance with 
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the NHPA “will be required at the time soil disturbing activities are proposed,” i.e., after lease 

issuance).  Accordingly, issuance of Moncrief’s former lease violated the NHPA as well.8 

C. Moncrief Cannot Rely on the 2006 Withdrawal Legislation to Defeat Lease 
Cancellation 
 

Finally, contrary to Moncrief’s claim, Federal Defendants correctly determined that 

Moncrief’s voidable lease could not be properly validated because Congress had withdrawn the 

Badger-Two Medicine area from future leasing through passage of the Tax Relief & Health Care 

Act of 2006, Pub. L. No. 109-432, § 403, 120 Stat. at 3050.  See Moncrief Resp. 14–15.  

Moncrief’s argument with respect to this statute rests on nothing more than his belief that his 

former lease represented a “valid existing right” protected by the legislation.  Id.  However, as 

PTA explained in its opening brief, PTA Br. 36–38, nothing in the legislation or its legislative 

history addressed the validity of then-existing mineral rights.  Rather, by stating that leases could 

be canceled voluntarily or “for any other reason” under this law, Senator Baucus, the sponsor of 

the legislation, made clear that then-existing mineral leases in the withdrawal area may still be 

subject to cancellation by the government.  See 151 Cong. Rec. S7389–90 (daily ed. June 24, 

2005) (statement of Sen. Baucus) (PTA Br. Ex. 1) (ECF No. 24-1). 

                                                 
8 Moncrief’s reply for the first time raises concern over the “heavily redacted” NHPA analysis in 
the record.  See Moncrief Resp. 22–23 (emphasis in original).  However, the NHPA mandates 
such redactions to protect the confidentiality of culturally sensitive locations.  See 54 U.S.C. 
§ 307103(a) (requiring federal agencies to “withhold from disclosure to the public information 
about the location, character or ownership of a historic property” if disclosure may, among other 
things, “impede the use of a traditional religious site by practitioners”); see also Pub. Emps. for 
Envtl. Responsibility v. Beaudreau, No. CV 10-1067 RBW/DAR, 2012 WL 12942599, at *8 
(D.D.C. Nov. 9, 2012) (upholding agency redactions of sensitive cultural resource information 
protected by the NHPA), objections overruled sub nom. Pub. Emps. for Envtl. Responsibility v. 
Beaudreu, No. CV 10-1073, 2013 WL 12193038 (D.D.C. May 16, 2013). 
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Moncrief seeks to dismiss Senator Baucus’s statement as the words of “a lone member of 

Congress.”  Moncrief Resp. 14.  However, Moncrief’s argument runs afoul of the principle that 

statements by the sponsor of legislation that is ultimately enacted “are an authoritative guide to 

the statute’s construction.”  N. Haven Bd. of Educ. v. Bell, 456 U.S. 512, 527 (1982).  Thus, 

contrary to Moncrief’s claim, the 2006 withdrawal legislation does not undermine the lease-

cancellation decision.    

CONCLUSION 

For the foregoing reasons, as well as those stated in their opening brief, Pikuni 

Traditionalist Association, Blackfeet Headwaters Alliance, Glacier-Two Medicine Alliance, 

Montana Wilderness Association, National Parks Conservation Association, and The Wilderness 

Society respectfully request that this Court deny Plaintiff’s motion for summary judgment and 

grant Defendant-Intervenors’ motion for summary judgment. 

Respectfully submitted this 5th day of December, 2017. 

      /s/ Timothy J. Preso     
      Timothy J. Preso (D.C. Bar No. 456531) 
      Aurora Janke (Pro Hac Vice) 
      Earthjustice  
      313 E. Main St. 
      Bozeman, MT 59715 
      T: 406.586.9699 
      F: 406.586.9695 
      E: tpreso@earthjustice.org 
      E: ajanke@earthjustice.org   
 
      Attorneys for Defendant-Intervenors Pikuni   
      Traditionalist Association, et al. 
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