
1 
 

  IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
THE SAULT STE. MARIE TRIBE OF 
CHIPPEWA INDIANS, 
 
   Plaintiff, 
  

v. 
 
DAVID L. BERNHARDT, in his official 
capacity as Acting Secretary of the Interior, and 
UNITED STATES DEPARTMENT OF THE 
INTERIOR, 
 
   Defendants. 

 
 
 
 
 
 Case No. 1:18-cv-2035 
 

 
FEDERAL DEFENDANTS’ OPPOSITION TO THE DETROIT CASINOS’  

MOTION TO INTERVENE 
 

Federal Defendants David L. Bernhardt, Acting Secretary of the Interior, and the United 

States Department of the Interior (Interior) oppose the motion to intervene filed by MGM Grand 

Detroit, L.L.C., Detroit Entertainment, L.L.C., and Greektown Casino, L.L.C. (collectively, 

Detroit Casinos).  Mot. for Leave to Intervene in Supp. of Defs. by MGM Grand Detroit, L.L.C., 

Detroit Entm’t, L.L.C., & Greektown Casino, L.L.C., ECF No. 18.  As commercial casino 

operators, the Detroit Casinos’ asserted interest is in “minimizing competition and maximizing 

revenue,” and they argue that this litigation may result in their exposure to increased 

competition.  Mem. of P. & A. in Supp. of Mot. for Leave to Intervene in Supp. of Defs. by 

MGM Grand Detroit, L.L.C., Detroit Entm’t, L.L.C., & Greektown Casino, L.L.C. 1, 18, ECF 

No. 18-1 (Motion). 

But this case involves the interpretation of the Michigan Indian Land Claims Settlement 

Act (MILCSA) and Plaintiff Sault Ste. Marie Tribe of Chippewa Indian’s requests for fee-to-

trust acquisitions pursuant to MILCSA.  The case is about whether land will be accepted into 
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trust for Plaintiff, not whether Plaintiff will be able to conduct gaming on such land.  The Detroit 

Casinos’ motion to intervene should be denied because they lack standing to weigh in on the 

proper interpretation of MILCSA and whether Interior’s decision is supported by the 

administrative record.  Further, Federal Defendants and the Detroit Casinos seek the same result 

in this case, and Federal Defendants will more than adequately defend Interior’s decision.  

Hence, Federal Defendants respectfully request that the Court deny the Detroit Casinos’ motion 

to intervene. 

I. BACKGROUND 

Congress enacted MILCSA to provide for the division, distribution, and use of judgment 

funds awarded by the Indian Claims Commission to Plaintiff and other tribes in Michigan.  See 

Michigan Indian Land Claims Settlement Act, Pub. L. No. 105-143, 111 Stat. 2652 (1997).  

Section 108 of MILCSA established a trust fund for Plaintiff that can be used for mandatory trust 

acquisition.  In 2014, Plaintiff submitted two requests under MILCSA for mandatory acquisition 

of off-reservation parcels in Lansing, Michigan and in Huron Charter Township, Wayne County, 

Michigan.  Compl. ¶ 3, ECF No. 1 (Compl.); Defs.’ Answer ¶ 3, ECF No. 11 (Answer).  On 

July 24, 2017, Interior ultimately denied Plaintiff’s requests.  Compl. ¶ 56; Answer ¶ 4.  Based 

on its review of submissions by Plaintiff and third parties, as well as its prior interpretation of 

MILCSA, Interior concluded that the Tribe’s acquisition of the parcels did not satisfy MILCSA’s 

requirements.  Answer ¶ 4. 

Plaintiff’s Complaint asserts three causes of action.  The first and second causes of action 

challenge Interior’s interpretation of Section 108(c) of MILCSA and its authority to interpret it.  

Compl. ¶¶ 73-90.  The third cause of action seeks to compel Interior to find that the Tribe 

acquired the parcels using qualifying funds.  Compl. ¶¶ 91-100. 
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The Detroit Casinos describe themselves as three commercial casinos “located in 

downtown Detroit, within an approximately 1-mile radius of one another.”  Motion at 2.  They 

seek leave to intervene in support of Federal Defendants.  Id. at 1.  The Detroit Casinos do not 

claim that they previously submitted comments to Interior regarding Plaintiff’s proposed trust 

acquisitions, nor do they state that they had any involvement in the administrative proceedings 

regarding this matter. 

II. STANDARDS FOR INTERVENTION  

 A. Intervention of Right 

Under Federal Rule of Civil Procedure 24(a), intervention as a matter of right should be 

granted only when the movant: 

claims an interest relating to the property or transaction that is the subject of the 
action, and is so situated that disposing of the action may as a practical matter 
impair or impede the movant’s ability to protect its interest, unless existing parties 
adequately represent that interest.  

Fed. R. Civ. P. 24(a)(2).  Four prerequisites must be established in order to intervene as of right: 

“(1) the application to intervene must be timely; (2) the applicant must demonstrate a legally 

protected interest in the action; (3) the action must threaten to impair that interest; and (4) no 

party to the action can be an adequate representative of the applicant’s interests.”  Karsner v. 

Lothian, 532 F.3d 876, 885 (D.C. Cir. 2008) (quoting SEC v. Prudential Sec. Inc., 136 F.3d 153, 

156 (D.C. Cir. 1998)).  Failure to satisfy any of these elements is grounds for denial of 

intervention as of right.  Prudential, 136 F.3d at 156.  

In addition, “because a Rule 24 intervenor seeks to participate on an equal footing with 

the original parties to the suit,” the movant also must establish standing to participate in the 

action.  See Fund for Animals, Inc. v. Norton, 322 F.3d 728, 732 (D.C. Cir. 2003) (quoting City 

of Cleveland v. Nuclear Regulatory Comm’n, 17 F.3d 1515, 1517 (D.C. Cir. 1994) (per curiam).  
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“Article III, in turn, requires that the movant demonstrate that an unfavorable decision would 

cause it to suffer an injury in fact that is ‘actual or imminent, not conjectural or hypothetical.’”  

Amgen Inc. v. Hargan, 285 F. Supp. 3d 397, 406 (D.D.C. 2017) (citation omitted).  The movant 

must also show that the injury is “fairly traceable to the challenged conduct of the defendant, and 

. . . is likely to be redressed by a favorable judicial decision.”  Spokeo, Inc. v. Robins, 136 S. Ct. 

1540, 1547 (2016) (citation omitted).  “Where, as here, standing is ‘premised on future injury, 

the party must demonstrate a realistic danger of sustaining a direct injury.’”  Cigar Ass’n of Am. 

v. U.S. Food & Drug Admin., 323 F.R.D. 54, 60 (D.D.C. 2017) (quoting Arpaio v. Obama, 797 

F.3d 11, 21 (D.C. Cir. 2015)). 

B. Permissive Intervention 

Courts have discretion to grant permissive intervention on a timely motion where the 

applicant’s claim or defense shares with the main action a common question of law or fact.  Fed. 

R. Civ. P. 24(b).  “‘[P]ermissive intervention is an inherently discretionary enterprise’ and the 

court enjoys considerable latitude under Rule 24(b).”  Sierra Club v. Van Antwerp, 523 F. Supp. 

2d 5, 10 (D.D.C. 2008) (quoting EEOC v. Nat’l Children’s Ctr., Inc., 146 F.3d 1042, 1046–48 

(D.C. Cir. 1998)).  In exercising its discretion, the court must not only consider whether the 

intervention will unduly delay or prejudice the adjudication of the original parties’ rights, but 

also “may also consider whether parties seeking intervention will significantly contribute to . . . 

the just and equitable adjudication of the legal questions presented.”  In re Endangered Species 

Act Section 4 Deadline Litig., 277 F.R.D. 1, 8 (D.D.C. 2011), aff’d, 704 F.3d 972 (D.C. Cir. 

2013). 
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III. ARGUMENT 
 
 A. The Detroit Casinos Lack Standing  

The Detroit Casinos’ Motion to Intervene should be denied for lack of standing.  The 

Motion argues that an order overturning Interior’s decision would “expose the Detroit Casinos’ 

to increased competition.”  Motion at 9.  But this ignores the fact that Interior’s interpretation of 

MILCSA does not determine the question of whether the Tribe may also conduct Indian gaming 

on the Detroit and Huron Charter Township parcels under a distinct federal statute—the Indian 

Gaming Regulatory Act (IGRA).  And the Detroit Casinos do not show that MILCSA is 

concerned with protecting against competitive injury to non-Indian casinos.  The Detroit Casinos 

also cannot rely on the competitor-standing doctrine because Interior’s decision does not involve 

competition between Plaintiff and the Detroit Casinos for a governmental benefit, and the 

Casinos fail to show the requisite actual or imminent increase in competition. 

1. The Detroit Casinos’ alleged injury is too speculative to support standing. 
 

 The Detroit Casinos fail to allege an actual or imminent injury necessary to show 

standing.  Spokeo, 136 S. Ct. at 1547 (injury-in-fact is the “first and foremost of standing’s three 

elements”).  An adverse decision in this case will not necessarily result in increased competition 

to the Detroit Casinos.  Indeed, the Detroit Casinos acknowledge that if the parcels are properly 

acquired under MILCSA, it would only “creat[e] the possibility that Class III gaming could be 

conducted on that land.”  Motion at 4; id. at 9 (discussing Plaintiff’s allegation regarding 

potential gaming (citing Compl. ¶ 3)).  If Interior’s decision denying the Tribe’s requests for 

mandatory trust acquisitions under MILCSA is overturned, it does not follow that gaming 

activity may commence on the Lansing and Huron Charter Township parcels.  Interior would 

then still have to determine whether the parcels were purchased with eligible funds before 
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acquiring them in trust under MILCSA.  And even if the parcels were acquired in trust, IGRA, 

25 U.S.C. §§ 2701-2721, which governs casino gaming on tribal lands, would further require a 

separate determination that such lands are eligible for Indian gaming.   

Although the Detroit Casinos try to reframe this as an IGRA case, see Motion at 3, it is 

not.  See Compl. ¶¶ 1, 73-100 (Plaintiff brings this action under the APA and the federal 

mandamus statute and challenges Interior’s MILCSA decision).  A case from the U.S. Court of 

Appeals for the Sixth Circuit highlights the difference between submitting requests for trust 

acquisitions under MILCSA and seeking to conduct gaming pursuant to IGRA.  In Michigan v. 

Sault Ste. Marie Tribe of Chippewa Indians, the court rejected an attempt to enjoin Plaintiff from 

making its MILCSA trust submissions because “stopping the Tribe’s trust application to the 

Secretary is not the same as stopping a ‘gaming activity’” under IGRA.  737 F.3d 1075, 1079 

(6th Cir. 2013).   

It is not enough for the Detroit Casinos to rely on the possibility of future injury; such 

injury must be “certainly impending.”  Clapper v. Amnesty Int’l USA, 568 U.S. 398, 411 (2013).  

The Detroit Casinos’ speculation about future gaming occurring on these parcels—if they are 

first accepted into trust—does not provide them with actual or imminent injury.  Cf. Platte River 

Whooping Crane Critical Habitat Maint. Tr. v. Fed. Energy Regulatory Comm’n, 962 F.2d 27, 

35 (D.C. Cir. 1992) (“Allegations of injury based on predictions regarding future legal 

proceedings are . . . too speculative” to support showing of “current or even impending injury[.]” 

(en banc)). 

Similarly, the Detroit Casinos have not shown that any casinos developed by Plaintiff 

would necessarily draw customers away from their facilities.  The gaming analysis, they rely 

upon, addresses the impact of the opening of new commercial casinos, not new tribal casinos.  
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Decl. of David Isaacson in Supp. of Mot. to Intervene Ex. A, ECF No. 18-2.  And while the 

analysis acknowledges that there are twenty-three tribal casinos in Michigan, it does not discuss 

the competitive impact of such casinos or that these two types of casinos have the same customer 

base.  Because the Detroit Casinos have failed to allege an injury that is “concrete and 

particularized” and “actual and imminent,” their motion to intervene should be denied.   

2. The Detroit Casinos’ alleged competitive injury does not provide them with 
standing. 

 
 Even if it were not speculative, the Detroit Casinos’ economic interest does not provide a 

sufficient basis for standing.  The Supreme Court has “repeatedly held that the economic injury 

which results from lawful competition cannot, in and of itself, confer standing on the injured 

business to question the legality of any aspect of its competitor’s operations.”  Hardin v. 

Kentucky Utils. Co., 390 U.S. 1, 5 (1968).  “[T]he theory that ‘a market participant is injured for 

Article III purposes whenever a competitor benefits from something allegedly unlawful is a 

boundless theory of standing’ that has ‘never been accepted.’”  Washington All. of Tech. Workers 

v. U.S. Dep’t of Homeland Sec., 249 F. Supp. 3d 524, 539 (D.D.C. 2017) (quoting Already, LLC 

v. Nike, Inc., 568 U.S. 85 (2013), aff’d in part, rev’d in part, 892 F.3d 332 (D.C. Cir. 2018)).   

Competitive injury provides no basis for standing when “the statutory and constitutional 

requirements that the plaintiff [seeks] to enforce [are] in no way concerned with protecting 

against competitive injury.”  Hardin, 390 U.S. at 6.  That is the case here.  MILCSA is not aimed 

at preventing competitive injury—especially competitive injury to non-Indian casinos.  As 

discussed above, the intent of MILCSA is to provide for the division, distribution, and use of 

judgment funds awarded to Plaintiff and other tribes in Michigan.  The Detroit Casinos make no 

attempt to explain how Congress intended MILCSA to protect or be concerned with the Casinos’ 

gaming revenues, and their motion to intervene should be denied for this reason.    
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Contrary to the Detroit Casinos’ suggestion, the competitor standing doctrine also does 

not apply here.  See Motion at 11.  “The law of the circuit is clear that ‘any one competing for a 

governmental benefit . . . [may] assert competitor standing when the Government takes a step 

that benefits his rival and therefore injures him economically.’”  Delta Constr. Co. v. EPA, 783 

F.3d 1291, 1299 (D.C. Cir. 2015) (per curiam) (quoting Sherley v. Sebelius, 610 F.3d 69, 72 

(D.C. Cir. 2010)).  Interior’s decision does not involve competition between Plaintiff and the 

Detroit Casinos for a governmental benefit.  See Delta, 783 F.3d at 1299.  And this case does not 

involve the lifting of regulatory restrictions or the under-regulation of a competitor.  See State 

Nat’l Bank of Big Spring v. Lew, 795 F.3d 48, 55 (D.C. Cir. 2015).  Nor does it give a group a 

competitive advantage or directly affect the market.   

Ultimately, the “basic requirement” to assert competitor standing “is that the complainant 

show an actual or imminent increase in competition.”  Sherley, 610 F.3d at 74.  Because 

Interior’s MILCSA decision is not determinative of whether gaming can or will occur on the 

land in question, the Detroit Casinos cannot show the requisite actual or imminent increase in 

competition.  Interior’s decision is, “at most, the first step in the direction of future 

competition”—which is insufficient to support standing.  New World Radio, Inc. v. FCC, 294 

F.3d 164, 172 (D.C. Cir. 2002); Nw. Airlines, Inc. v. FAA, 795 F.2d 195, 201 (D.C. Cir. 1986) 

(that a party can “imagine circumstances in which [it] could be affected by the agency’s action” 

is insufficient for standing). 

The Detroit Casinos rely heavily on Forest County Potawatomi Community v. United 

States and Connecticut v. U.S. Department of Interior.  See Motion at 10, 12-15.  But these cases 

do not support their argument.  Both involved IGRA, not the proposed acquisition of trust lands 

under MILCSA.  In Forest County Potawatomi, the putative intervenor was a federally 
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recognized Indian tribe that was eligible for IGRA gaming and that would have been directly 

affected by the reversal of the Secretary’s decision being challenged.  317 F.R.D. 6, 9-10 

(D.D.C. 2016) (if Interior’s decision was overturned, then the intervenor-tribe would either be 

obligated to pay large sums to the plaintiff or it would be less likely that the intervenor-tribe’s 

proposed gaming facility would be approved).  And Connecticut involved proposed amendments 

to tribal-state gaming agreements that would allegedly provide tribes with a market advantage 

over proposed intervenors.  344 F. Supp. 3d 279, 279 (D.D.C. 2018).  Both cases involved tribal 

gaming already authorized on trust lands under IGRA, for which reason the relevant decisions 

were more closely linked with casino gaming revenues than this one.  Here, there is no direct 

connection between Interior’s denial of Plaintiff’s trust requests for mandatory trust acquisition 

under MILCSA and the Detroit Casinos’ asserted economic harm.  And the Detroit Casinos have 

not demonstrated injury for standing purposes.1 

B. The Detroit Casinos Fail to Make a Convincing Case of Inadequate 
Representation 

 
The Detroit Casinos have also failed to show that their interests are not adequately 

represented by Federal Defendants’ defense of this action.  Here, the Detroit Casinos and Federal 

Defendants share the same ultimate objective:  to uphold Interior’s decision.  See, e.g., Motion 

at 2 (the Detroit Casinos’ have an “interest in defending Interior’s decision”).  And Federal 

Defendants will fully defend the agency’s decision-making. 

                                                             
1  The Detroit Casinos also have not demonstrated a protectable legal interest that will be 
impaired by a decision in this case.  See Ranchers Cattlemen Action Legal Fund United 
Stockgrowers of Am. v. U.S. Dep’t of Agric, 143 F. App’x 751, 753 (9th Cir. 2005) (finding that 
“pure economic expectancy” was insufficient to show legally protected interest).  This argument 
overlaps substantially with the standing argument and we do not restate it here.  See, e.g., 
Crossroads Grassroots Policy Strategies v. Fed. Election Comm’n, 788 F.3d 312, 318 (D.C. 
Cir. 2015) (when a group has constitutional standing, it has an interest in the property or 
transaction which is the subject of the action).      
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It is true, as the Detroit Casinos argue, that satisfying this requirement is not unduly 

burdensome.  See, e.g., Motion at 17.  But the Detroit Casinos fail to establish that Federal 

Defendants cannot defend their own decision-making, which is the ultimate issue in these 

proceedings.  See Bldg. & Constr. Trades Dep’t v. Reich, 40 F.3d 1275, 1282 (D.C. Cir. 1994) 

(upholding denial of motion to intervene when movant “offered no argument not also pressed 

by” the government); Wagner v. Fed. Election Comm’n, No. 11-1841 (JEB), 2012 WL 681463, 

at *2 (D.D.C. Mar. 1, 2012) (putative intervenor failed to show inadequate representation 

because the government would “aggressively defend” its position); see also Perry v. Proposition 

8 Official Opponents, 587 F.3d 947, 950–51 (9th Cir. 2009) (finding adequate representation 

because the party and the proposed intervenor shared the same ultimate objective).   

The issues in this case involve Interior’s interpretation of MILCSA’s terms and whether 

Interior’s decision is supported by the administrative record.  The Detroit Casinos’ interest in 

“minimizing competition and maximizing revenue,” Motion at 18, is not relevant to the statutory 

interpretation, and both Federal Defendants and the Detroit Casinos have an interest in ensuring 

that Interior’s decision is upheld.  Further, the Detroit Casinos are not in a position to offer any 

necessary elements in the defense of Interior’s decision-making that Federal Defendants will 

neglect.  The Court will consider Plaintiff’s challenge based on the law and the administrative 

record.  It is Federal Defendants, not a private party, who are properly suited to make arguments 

about the propriety of federal agency decision-making.  Because Federal Defendants will more 

than adequately defend the agency’s decision-making, the Detroit Casinos’ intervention motion 

should be denied. 
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 C. The Court Should Exercise its Discretion to Deny Permissive Intervention 

The Court also should exercise its discretion to deny the Detroit Casinos permissive 

intervention.  Under Rule 24(b), the Court has broad discretion to deny permissive intervention.  

Here, permissive intervention should be denied because the Detroit Casinos have only an 

economic interest in the case and have no protectable interest in interpretation of MILCSA.  

Only Interior’s interpretation of MILCSA is at issue, and it is Federal Defendants’ responsibility 

to defend that interpretation.  And in contrast to the other putative intervenors, the Detroit 

Casinos have not previously been involved in the administrative proceedings regarding this case.  

And the Detroit Casinos’ involvement now will not meaningfully add to the litigation.  Adequate 

representation by the government is a basis for denying permissive intervention.  See United 

States ex rel. Richards v. De Leon Guerrero, 4 F.3d 749, 756 (9th Cir. 1993).   

The Detroit Casinos’ lack of standing should also prevent it from intervening 

permissively.  Keepseagle v. Vilsack, 307 F.R.D. 233, 245 (D.D.C. 2014) (movants’ “lack of 

standing also dooms their request for permissive intervention”); see also Defs. of Wildlife v. 

Perciasepe, 714 F.3d 1317, 1327 (D.C. Cir. 2013) (given the movant’s lack of Article III 

standing, it was unnecessary to reach the Rule 24(b) question).  As demonstrated above, the 

Detroit Casinos lack standing and this Court should thus not permit them to intervene 

permissively. 

IV. CONCLUSION 
 

This is not a case about casino gaming on tribal lands.  Instead, it concerns the eligibility 

of certain parcels of land for mandatory trust acquisition on Plaintiff’s behalf under MILCSA.  

The Detroit Casinos are commercial casino operations and they lack sufficient interest in 

Interior’s decision under MILCSA.  Federal Defendants will also more than adequately defend 
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Interior’s decision-making, which is the only issue in this case.  Federal Defendants therefore 

respectfully request that the Court deny the Detroit Casinos’ motion to intervene. 

Respectfully submitted this 22nd day of February, 2019. 
 

JEAN E. WILLIAMS  
Deputy Assistant Attorney General  
Environment & Natural Resources Division  
 
 
/s/ Sara E. Costello 
SARA E. COSTELLO  
Trial Attorney  
United States Department of Justice  
Environment & Natural Resources Division  
Natural Resources Section  
P.O. Box 7611  
Washington, DC 20044-7611  
Tel: 202-305-0484  
Fax: 202-305-0506  
Email: sara.costello2@usdoj.gov 
 
 

OF COUNSEL: 

MATTHEW KELLY 
Assistant Solicitor  
Branch of Environment & Lands 
Office of the Solicitor, Division of Indian Affairs 
U.S. Department of the Interior 
1849 C Street, NW 
MIB-6517 
Washington, D.C. 20240  
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I hereby certify that on February 22, 2019, a copy of the foregoing was filed through the 

Court’s CM/ECF management system and electronically served on counsel of record. 

 
     /s/ Sara E. Costello 
     Sara E. Costello 
     Trial Attorney 
 

Case 1:18-cv-02035-TNM   Document 29   Filed 02/22/19   Page 13 of 13


