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IN THE UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF ARKANSAS 

FORT SMITH DIVISION 
________________________________________________  
 
ERIN FISHER; RICHARD FISHER; AND ERIN FISHER,  
AS NEXT FRIEND AND NATURAL MOTHER 
OF MINOR CHILD, A.C.  

     Civil Action No. 2:19cv2034 
Plaintiffs,  

v.                                                                                                   
 
JASON COOK; TARA KATUK MACLEAN SWEENEY,  
IN HER OFFICIAL CAPACITY AS ACTING   
ASSISTANT SECRETARY-INDIAN AFFAIRS;  
BUREAU OF INDIAN AFFAIRS; DAVID BERNHARDT,  
IN HIS OFFICIAL CAPACITY AS ACTING  
SECRETARY OF THE INTERIOR; AND CHEROKEE 
NATION OF OKLAHOMA, A FEDERALLY- 
RECOGNIZED INDIAN TRIBE, 
 

Defendants,  
 
 

 
________________________________________________ 
 

FEDERAL DEFENDANTS’ RESPONSE TO PLAINTIFFS’ MOTION FOR 
TEMRPORARY RESTRAINING ORDER  

Defendants Tara Sweeney, in her official capacity as Assistant Secretary–Indian Affairs; 

the Bureau of Indian Affairs (“BIA”); and David Bernhardt, in his official capacity as Secretary of 

the Interior (collectively, “Federal Defendants”), hereby file this brief in response to Plaintiffs’ 

motion for temporary restraining order, ECF No. 22, and accompanying brief in support, ECF No. 

23.   

Plaintiffs’ motion for a TRO, much like this entire case, invites this Court to intervene in 

what are properly state court, family-law proceedings.  The Court, however, should reject this 

invitation based either on standing or abstention principles.  If this Court were to grant declaratory 

relief in response to Plaintiffs’ motion, the result would be a non-binding declaration about the 
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applicability of federal law to a state court proceeding.  On the other hand, if this Court were to 

issue an injunction, it would, in effect, strip the Arkansas State courts of jurisdiction over an 

ongoing state court proceeding by enjoining defendant Jason Cook from proceeding further with 

his petition for visitation.  Both the abstention doctrine and the purposes of the Anti-Injunction 

Act counsel against federal intervention in state court proceedings.  The proper way for Plaintiffs 

to address concerns about Defendant Cook’s visitation or parental rights is through participating 

in the state court proceedings addressing those rights.  Because Plaintiffs’ motion, like their entire 

case, amounts to an improper effort to direct state court, family-law proceedings through federal 

court orders, it should be denied.   

Procedural and Statutory Background 

On March 1, 2019, Plaintiffs Erin Fisher, Richard Fisher, and Erin Fisher, as next friend to 

minor child A.C., filed this lawsuit in federal court naming as defendants Jason Cook, Federal 

Defendants, and the Cherokee Nation of Oklahoma. ECF. No. 1.  According to their Complaint, 

Plaintiffs previously filed a state court petition to terminate Cook’s parental rights and a petition 

for plaintiff Richard Fisher to adopt A.C., which Plaintiffs voluntarily dismissed in favor of 

seeking relief in federal court before returning to state court.  Id. at ¶ 83.  Plaintiff Erin Fisher 

desires to terminate the parental rights of her ex-husband Jason Cook to their nine-year-old son, 

A.C., so that A.C.’s stepfather, Richard Fisher, may petition to adopt him.  Id. at ¶ 2.  The 

Complaint, among other things, challenges the constitutionality of certain provisions of the Indian 

Child Welfare Act (“ICWA”), 25 U.S.C. § 1901, et seq. (1978), a forty-one year old federal law, 

and further seeks broad declaratory and injunctive relief against Defendants relating to Plaintiffs’ 

stated desire to terminate defendant Cook’s parental rights to minor child A.C. and to have plaintiff 

Richard Fisher adopt him.  Id. at ¶¶ 21-22.  Defendant Jason Cook, meanwhile, has petitioned the 
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state court to resume visitation.  ECF No. 16 at ¶ 4.  Federal Defendants’ answer to the Complaint, 

or other responsive pleading, is due May 6, 2019. 

ICWA is Congress’s response to widespread “abusive child welfare practices that 

resulted in the separation of large numbers of Indian children from their families and tribes 

through adoption or foster care placement, usually in non-Indian homes.”  Miss. Band of 

Choctaw Indians v. Holyfield, 490 U.S. 30, 32 (1989).  Congress found that state child-welfare 

agencies and courts, as well as private agencies, had played a significant role in creating the 

crisis facing Indian children and tribes, through unjustified removals of Indian children from 

their homes and unnecessary termination of tribal members’ parental rights. 25 U.S.C. § 

1901(4)-(5); see also Holyfield, 490 U.S. at 34–35.  ICWA declares a two-pronged federal policy 

“to protect the best interests of Indian children” and “to promote the stability and security of 

Indian tribes and families” by enshrining in federal law certain protections for tribes and their 

children.  25 U.S.C. § 1902.  ICWA enacts “minimum Federal standards” that act as an overlay 

on otherwise-applicable state law in child-welfare proceedings.  Id. §§ 1902, 1903(1), (4).  

ICWA’s standards apply only in child-custody proceedings—defined to include foster-care 

placements, terminations of parental rights, and preadoptive and adoptive placements—involving 

an “Indian child,” as defined by the statute.  Id. §§ 1902, 1903(1), (4).1  

On April 5, 2019, Plaintiffs filed a motion for temporary restraining order in this case 

seeking relief from this Court relating to a request by defendant Cook—made to the Circuit Court 

                                       
1 States—including Arkansas—have applied ICWA’s protections for decades. See, e.g., Howell v. 
Arkansas Dep’t of Human Servs., 2017 Ark. App. 154, 517 S.W.3d 431 (2017) (applying 25 U.S.C. 
§ 1912(f) in parental rights termination proceeding); Burks v. Arkansas Dep’t of Human Servs., 76 
Ark. App. 71, 61 S.W.3d 184 (2001) (same); Day v. Arkansas Dep’t of Human Servs., 2018 Ark. 
App. 492, 562 S.W.3d 871 (2018) (applying 25 U.S.C. § 1915 to adoption proceeding); Cutright 
v. State, 97 Ark. App. 70, 244 S.W.3d 702 (2006) (same).  
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of Sebastian County, Arkansas—to resume visitation with A.C. pursuant to that court’s retention 

of jurisdiction over the parties following defendant Cook and plaintiff Erin Fisher’s divorce in 

August 2011.  ECF Nos. 22, 22-2.  Plaintiffs here request temporary injunctive relief in the form 

of either (1) a declaration from this Court that “ICWA does not require visitation to commence” 

in an ongoing divorce proceeding in the Sebastian County Circuit Court or alternatively, (2) a 

temporary restraining order preventing Cook from seeking visitation within the ongoing 

proceedings before that court “until this Court determines the applicability or constitutionality of 

ICWA.”  ECF No. 22 at 2.   

Argument 

 Plaintiffs’ motion proceeds from the assumption that ICWA constrains the ongoing state-

court litigation regarding Defendant Cook’s petition to resume visitation.  While Plaintiffs’ 

briefing accordingly makes arguments relating to the merits of their claims regarding ICWA’s 

constitutionality and regarding the reach of ICWA, it is unnecessary for the Court to resolve those 

questions or address those arguments in the context of deciding this motion.  This is because the 

temporary injunctive relief Plaintiffs seek from this Court will either fail to redress Plaintiffs’ 

alleged injuries or, in the alternative, result in an improper interference with state court 

proceedings.  Instead, Plaintiffs must raise their claims before the appropriate state court which 

regularly applies ICWA and is fully competent to address the questions Plaintiffs raise, including 

the significant question whether ICWA applies to visitation rights at all. 

Plaintiffs request declaratory relief concerning ICWA’s applicability to child visitation 

rights.  Such a declaration would be purely advisory.  A court’s remedial power is limited to the 

parties before it, those under the parties’ control, and those in concert with them.  Fed. R. Civ. P 

65(d)(2); Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 100, 108-12 (1969).  An order 
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from this Court addressing ICWA’s applicability to Cook’s visitation request or enjoining Cook 

from seeking visitation in state court during the pendency of this case would not bind the Sebastian 

County Circuit Court or stop that court from deciding Cook’s pending petition to resume visitation.  

See, e.g., Lockhart v. Fretwell, 506 U.S. 364, 376 (1993) (Thomas, J., concurring) (“In our federal 

system, a state trial court’s interpretation of federal law is no less authoritative than that of the 

federal court of appeals in whose circuit the trial court is located.”); Dickinson v. SunTrust Nat'l 

Mortg. Inc., 2014 Ark. 513, 7, 451 S.W.3d 576, 581 (2014) (“Decisions of the federal circuit courts 

are not binding on this court, but we may choose to follow their rationale if we find it persuasive.”).  

Thus, to provide meaningful relief to plaintiffs, this Court would need to take the 

extraordinary, and inappropriate, step of dictating Cook’s actions before an Arkansas court.  This 

Court would need either to direct Cook to withdraw the visitation request he has made to the 

Sebastian County Circuit Court or expressly prohibit that state court from granting Cook’s petition 

to reinstate visitation.  Either of these orders would have the effect of stripping the state court of 

its jurisdiction to hear a request relating to a case that has been before it for nearly eight years that 

primarily involves state-law issues.  Further, any injunctive relief directly targeting the state court 

would likely violate the Anti-Injunction Act, 28 U.S.C. § 2283 (“A court of the United States may 

not grant an injunction to stay proceedings in a state court except as expressly authorized by Act 

of Congress, or where necessary in aid of its jurisdiction, or to protect or effectuate its 

judgments.”).  And, as discussed below, injunctive relief requiring Cook to withdraw his visitation 

request would violate the principles underlying the Act. 

In their briefing, Plaintiffs do not mention the statute, much less attempt to explain why it 

does not bar the relief they seek.  The Anti-Injunction Act is “an absolute prohibition against 

enjoining state court proceedings, unless the injunction falls within one of the three defined 
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exceptions.”  Atlantic Coast Line R. Co. v. Brotherhood of Locomotive Eng’rs, 398 U.S. 281, 287 

(1970).  Those exceptions are (1) where “expressly authorized by statute”; (2) where “necessary 

in aid of the court’s jurisdiction”; and (3) where “necessary to protect or effectuate the court’s 

judgment.” Chick Kam Choo v. Exxon Corp., 486 U.S. 140, 146 (1988).  Exceptions to the Anti-

Injunction Act “are narrow and are not [to] be enlarged by loose statutory construction.”  Id. 

(internal quotation marks omitted); Canady v. Allstate Ins. Co., 282 F.3d 1005, 1015 (8th Cir. 

2002), overruled on other grounds, Syngenta Crop Protection, Inc. v. Henson, 537 U.S. 28 (2002) 

(same).  And while the Anti-Injunction Act may not strictly apply to an order tailored precisely to 

Cook’s conduct in state court, such an end run around the Act should not be countenanced.  Such 

an order would be at odds with the Act’s purpose, which is to “balance the tensions inherent” in 

“a dual system of federal and state courts” and discourage forum shopping.  Chick Kam Choo, 486 

U.S. at 146.  See also Thompson v. Thompson, 484 U.S. 174, 187 (1988) (“we can think of no 

reason why the [state] courts’ administration of federal law in custody disputes will [not be] 

vigilant”);  Overman v. U.S., 563 F.2d 1287, 1292 (8th Cir. 1977) (“There is, and ought to be, a 

continuing federal policy to avoid handling domestic relations cases in federal court in the absence 

of important concerns of a constitutional nature.”). 

Plaintiffs can satisfy none of these exceptions.  First, no applicable act of Congress 

authorizes an injunction here.  Second, restraining the state court proceeding is not “necessary” to 

preserve jurisdiction as Cook’s pursuit of visitation rights in state court will not deprive this Court 

of jurisdiction over Plaintiffs’ claims, even assuming this Court would have jurisdiction over those 

claims in the first place.  In re Federal Skywalk Cases, 680 F.2d 1175, 1183 (8th Cir. 1982) (“We 

have never viewed parallel in personam actions as interfering with the jurisdiction of either court 

. . . “).  Third, there is no judgment from this Court to protect or effectuate. See also Atlantic Coast 
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Line R.R., 398 U.S. at 297 (“Any doubts as to the propriety of a federal injunction against state 

court proceedings should be resolved in favor of permitting the state courts to proceed in an orderly 

fashion to finally determine the controversy.”).   

Even if an exception to the Anti-Injunction Act were clearly applicable, which is not the 

case, that would not end the matter.  “[T]he fact that an injunction may issue under the Anti-

Injunction Act does not mean that it must issue.”  Chick Kam Choo, 486 U.S. at 151 (emphasis in 

original).  The United States Supreme Court has urged federal courts to exercise caution in issuing 

injunctions and to favor permitting state courts proceedings.  Vendo Co. v. Lektro-Vend Corp., 433 

U.S. 623, 630 (1977).  Plaintiffs cannot meet their extraordinary obligations to demonstrate 

entitlement to any meaningful relief.  

In addition, even if the statute does not itself preclude issuance of an injunction against the 

state court here, the abstention doctrine set forth in Younger v. Harris, 401 U.S. 37 (1971), 

recognizes the principles of “equity, comity, and federalism that must restrain a federal court when 

asked to enjoin a state court proceeding.”  Mitchum v. Foster, 407 U.S. 225, 243 (1972).  Under 

Younger, a federal court may not grant relief against a pending state civil proceeding that 

implicates important state interests.  Alleghany Corporation v. Pomeroy, 898 F.2d 1314, 1316 (8th 

Cir. 1990) (district court’s refusal to abstain under Younger reversed where plaintiff brought claims 

in federal court instead of in state proceedings).  Younger abstention “reflects a strong policy 

against federal intervention in state judicial processes in the absence of great and immediate 

irreparable injury to the federal plaintiff.”  Oglala Sioux Tribe v. Fleming, 904 F.3d 603, 610 (8th 

Cir. 2018) petion. for cert. filed, No. 18-1245 (March 4, 2019) (quoting Moore v. Sims, 442 U.S. 

415, 423 (1979)). 
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Younger abstention involves three elements:  “(1) there is an ongoing state proceeding, (2) 

which implicates important state interests, and (3) there is an adequate opportunity to raise any 

relevant federal questions in the state proceeding.”  Plouffe v. Ligon, 606 F.3d 890, 892 (8th Cir. 

2010).  All of these elements are present here.  With regard to the first element, there is no question 

that there is an ongoing state proceeding.  With regard to the second element, the Supreme Court 

has explained that federal courts may not interfere with “ongoing state criminal prosecutions,” 

“certain civil enforcement proceedings,” and “civil proceedings involving certain orders . . . 

uniquely in furtherance of the state courts’ ability to perform their judicial functions.” Sprint 

Communications, Inc. v. Jacobs, 571 U.S. 69, 78 (2013).  An action, like this one, requiring the 

state to adjudicate a person’s parental rights, falls into that category of cases raising important state 

interests.  See Moore v. Sims, 442 U.S. 415, 423-30 (1979) (action to remove children from home);  

Machetta v. Moren, 726 F. App’x 219, 220 (5th Cir. 2018); No. 4:16-cv-2377, 2017 WL 2805192, 

at *1 (S.D. Tex. Apr. 13, 2017) (action for temporary removal of children from home).  Finally, 

with regard to the third element, nowhere do the Plaintiffs suggest, much less demonstrate, that 

they cannot raise any constitutional or statutory applicability issues in the Sebastian County Circuit 

Court.  

Moreover, in the ICWA context, the Eighth Circuit has already found abstention 

appropriate where plaintiffs turn to federal court for “an order that would dictate a host of 

procedural requirements for the ongoing state proceedings.”  Oglala Sioux Tribe, 904 F.3d at 611. 

The Eighth Circuit found abstention appropriate, explaining that a “federal court order dictating 

what procedures must be used in an ongoing state proceeding would interfere with that proceeding 

by inhibiting the legitimate functioning of the individual state’s judicial system.”  Id. (internal 

quotation marks omitted).  The case for abstention is particularly strong given that “‘[f]amily 
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relations are a traditional area of state concern,’ and federal courts should be ‘unwilling to conclude 

that state processes are unequal to the task of accommodating the various interests and deciding 

the constitutional questions that may arise in child-welfare litigation.’”  Id. at 614 (quoting Moore, 

442 U.S. at 435). 

Here Plaintiffs ask this Court to dictate to the Sebastian County Circuit Court the 

parameters within which it may apply ICWA or its implementing regulation, as well as Arkansas 

law and precedent—a matter that the state court is fully capable of doing on its own.  The Court 

should reject Plaintiffs’ request that this Court interfere with the pending proceedings before the 

Sebastian County Circuit Court—the court that is most familiar with the factual history relevant 

to deciding Cook’s motion to reinstate visitation since the court maintains jurisdiction over Cook, 

Erin Fisher, and A.C. and has previously made decisions on visitation and custody between Cook 

and Fisher.  ECF No. 22-3.  There, Plaintiffs can raise their concerns as to the applicability of 

ICWA and the propriety of the request.  Indeed, that forum is where Plaintiffs should have raised 

objection to Cook’s request in the first place.  

For these reasons, Plaintiffs’ motion for a temporary restraining order should be denied.2 

 

 

 

 

 

                                       
2At the appropriate time, the Federal Defendants expect to further argue that this Court lacks 
jurisdiction over Plaintiffs’ entire complaint.  Moreover, Federal Defendants will argue, if the 
Court reaches the merits of Plaintiffs’ constitutional challenge to ICWA, that ICWA easily passes 
constitutional muster.   
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Dated this April 12, 2019 

      Respectfully submitted, 

      ERIC GRANT 
      Deputy Assistant Attorney General 
       
      /s/ Steven Miskinis 
      Steven Miskinis 
      JoAnn Kintz 
      Trial Attorneys 
      United States Department of Justice 
      Environment & Natural Resources Division 
      Indian Resources Section 
      Ben Franklin Station, P.O. Box 7611 
      Washington, D.C. 20044-7611 
      Tel: (202) 305-0262 
      Fax: (202) 305-0275 
 
      DUANE (DAK) KEES 
      UNITED STATES ATTORNEY 
 

       By:  /s/ Mark W. Webb 
Mark W. Webb 
Assistant U. S. Attorney 
United States Department of Justice 
Western District of Arkansas 
414 Parker Avenue 
Ft. Smith, AR  72901 
Phone: (479) 494-4060 
Cell: (479) 221-7277 
Fax: (479) 441-0569 
 
OF COUNSEL 
Samuel Ennis 
U.S. Department of the Interior 
Office of the Solicitor – Division of Indian Affairs 
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CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that on April 12, 2019, I filed the foregoing electronically 

through the CM/ECF system, which caused the parties or counsel reflected on the Notice of 

Electronic Filing to be served by electronic means except as to Defendant Jason Cook who was 

mailed a copy at this address: 

Jason Cook 
3710 Park Ave.  
Fort Smith, AR 72903 
 

Dated:  April 12, 2019          /s/ Steven Miskinis  
       Steven Miskinis 
       Trial Attorney 
       U.S. Department of Justice 
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