
IN THE UNITED STATES DISTRICT COURT  
 

FOR THE DISTRICT OF NEW MEXICO 
 

WAYLON PACHECO, 
Petitioner 
 
v.        No. 1:17-cv-00749 WJ/KRS  
   
 
TODD GEISEN, CAPTAIN/WARDEN 
Bureau of Indian Affairs, Office of Justice Services,  
Division of Corrections 
 
And 
 
DANIEL CORIZ, Governor, Kewa Pueblo,  
Individual and Official Capacity, and 
KENNETH AGUILAR, Lieutenant Governor, Kewa Pueblo, 
Individual and Official Capacity, and 
TIMOTHY BAILON, Tribal Official, Kewa Pueblo,  
Individual and Official Capacity, and 
ROGER CALABAZA, Tribal Official, Kewa Pueblo,  
Individual and Official Capacity, 
Respondents. 

 
PETITIONER’S SURREPLY 

 
COMES NOW the Petitioner, WAYLON PACHECO, by and through his counsel of 

record, Nicholas E. Mendoza, Attorney at Law, pursuant to D.N.M.LR-Civ. 7.4 and 

hereby files a surreply to Respondent Giesen’s Reply in Support of Answer and Request 

to Dismiss.  As grounds for this surreply, the Petitioner states as follows: 

1. Under the capable of repetition, yet evading review doctrine, a court may still 

hear an appeal or matter, despite mootness, if the challenged action could not be fully 

litigated prior to its cessation and there is a reasonable expectation that the same 

complaining party will be subjected to the same alleged harm again.  U.S. v. State of 

Oregon, 657 F.2d 1009, 1012 fn.7 (9th. Cir. 1981).  In State of Oregon, the United States 
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Court of Appeals for the Ninth Circuit found that it had jurisdiction under such doctrine 

despite mootness: the challenged action had surceased, that is the State of Oregon’s 

injunction enjoining the Tribe’s spring salmon run had surceased because the run had 

already passed.  State of Oregon, 1012 n.7.  However, the court found that the issues 

raised, sovereign immunity and jurisdiction, were of an enduring nature and went to the 

very core of the court’s power to hear the controversy.  Id. at 1012 n.7.  Thus, the court 

found that such issues in combination with the high frequency with which the parties had 

sought relief in that court the likelihood that such issues would occur again to the alleged 

detriment of the complaining party, that is the Indians or tribe, was virtually certain. Id. at 

1012 n.7. 

2. Similarly, in the case at bar, the Petitioner’s challenged action, that is his unlawful 

custody or detention due to a tribal court conviction, judgment, and sentence issued in 

violation of his rights under the Indian Civil Rights Act, has arguably or allegedly 

surceased prior to being fully litigated: On July 8, 2016, Mr. Pacheco was arraigned, 

adjudged and sentenced by the Santo Domingo (Kewa) Pueblo Tribal Court to 1,445 days 

imprisonment, almost four (4) years; on August 18, 2016, Mr. Pacheco was transferred to 

Respondent Geisen’s detention facility; on July 18, 2017, three hundred and thirty-five 

days (335) later, Mr. Pacheco filed his Petition for Writ of Habeas Corpus; and on 

December 22, 2017, 492 days later, Mr. Pacheco was ordered detained by the United 

States District Court for the District of New Mexico, case number CR-17-3427 JCH. 

3.  Additionally, in the case at bar, there is also a reasonable expectation that the 

same complaining party, the Petitioner, will be subjected to the same alleged harm again, 

that is violation of his rights under the Indian Civil Rights Act: two other members of the 
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Petitioner’s tribal community have recently filed Petitions for Writs of Habeas Corpus 

pursuant to 25 U.S.C. §1303 against Kewa (Santo Domingo) Pueblo and the jail in which 

the tribe has incarcerated them.  (See Attachments 1 and 2.)  They are former governor, 

Mr. Daniel Coriz, and former lieutenant governor, Mr. Kenneth Aguilar.  Interestingly, 

such persons or members are actual parties or Respondents to this matter against whom 

Mr. Pacheco has filed his Petition.  However, in spite of the fact that they have been 

lawfully served in the above-captioned matter, they have otherwise failed to appear and 

respond.  In their petitions, they too claim similar violations of their rights under the 

ICRA, namely the right to counsel and the right to a jury trial.  Clearly, in light of the 

above, not only are such rights or issues enduring and go to the core of the Court’s power 

to hear them under 25 U.S.C. §§1302 and 1303, but there is also a reasonable expectation 

that Petitioner will be subjected to the same alleged harm again upon his return to his 

community.  Hence, in light of the above, the Court has jurisdiction over Petitioner’s 

Petition for Writ of Habeas Corpus under the capable of repetition, yet evading review 

doctrine.      

4. In addition, and/or in the alternative, “when circumstances beyond an appellants’ 

control render moot a question decided and appealed from, a federal appellate court will 

vacate the decision below.”   State of Wisconsin v. Baker, 698 F.2d 1323, 1330 (7th Cir. 

1983).  In Baker, the United States Court of Appeals for the Seventh Circuit held that 

circumstances beyond the defendants’ control did not prevent them from exercising their 

right to appeal the judgment below.  Id. at 1330.  Defendant members of the Band (tribe) 

had moved to dismiss the complaint naming them individually under sovereign immunity 

because they argued such suit was in effect against the sovereign Band (tribe) itself.  Id. 
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at 1330.  The district court denied the motion and held that since certain rights were not 

conferred by treaty to the tribe, such individual members had acted beyond the scope of 

their authority when they acted as a governing board and restricted certain public 

activities as if such rights were conferred to them and therefore they were not immune.  

Id. at 1330.  The Band (tribe) then filed a notice of appeal and passed a tribal resolution 

waiving its sovereign immunity in order to take advantage of the above aforementioned 

rule regarding mootness and tried to argue that in light of such waiver the issue regarding 

whether sovereign immunity barred the action was now moot and the decision below 

should be vacated. Id. at 1330. 

5.    The case at bar is distinguishable.  The rendering moot of questions decided and 

appealed from, that is Petitioner’s unlawful custody or detention under the tribal court 

conviction and judgment and sentence issued in violation of his rights under the Indian 

Civil Rights Act and his Petition for Writ of Habeas Corpus for Relief therefrom, were 

done under circumstances completely and utterly beyond his control.  The rendering of 

mootness in the case at bar was done solely by the federal government’s filing of charges 

against him (Doc. 20-1) and the Untied States District Court’s order of detention pending 

trial (Doc. 20-3) transferring him into the custody or detention of the United States 

government.  Hence, the tribal court’s conviction in this matter should be vacated. 

WHEREFORE, Petitioner respectfully requests the Court to deny Respondent Geisen’s 

request to dismiss due to mootness and that the matter be fully litigated; and/or in the 

alternative that the tribal court conviction be vacated because it was rendered moot 

beyond his control. 

       RESPECTFULLY SUBMITTED: 
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         /ss/    
       Nicholas E. Mendoza 
       Attorney for Petitioner 
       P.O. Box 1153 
       Tijeras, New Mexico 87059 
       (505) 503-0492 

CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 8th. day of February 2018, I filed the foregoing 
pleading electronically through the CM/ECF system, which caused the following parties 
or counsel to be served by electronic means, as more fully reflected on the Notice of 
electronic filing: AUSA, Mr. Michael D. Murphy, Esq.; Cynthia A. Kiersnowski, Esq. 
 
Via first class mail addressed as follows: 
 
Daniel Coriz, Governor. 
Kenneth Aguilar, Lieutenant Governor, 
Kewa Pueblo 
PO Box 99  
Santo Domingo Pueblo, New Mexico 87052 
 
Electronically filed 
/s/Nicholas E. Mendoza 
Attorney for Petitioner 
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