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Counsels for the Navajo Defendants 

 

UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

 

Employers Mutual Casualty Company 

 

Plaintiff, 

 

vs. 

 

Ethel B. Branch, Attorney General of 

the Navajo Nation, in her official 

capacity; Judge Cynthia Thompson, in 

her official capacity as tribal judge of 

the Navajo Nation District Court, Judge 

Rudy Bedonie, in his official capacity as 

current tribal judge of the Navajo 

Nation District Court; 

 

Defendants. 

 

No. CV-18-8110-PCT-DWL 

 

NAVAJO DEFENDANTS’ REPLY 

IN SUPPORT OF THEIR MOTION 

FOR SUMMARY JUDGMENT 

 

Oral Argument Requested 

 

Defendants Ethel B. Branch, Attorney General of Navajo Nation, in her official 

capacity, Judge Cynthia Thompson, in her official capacity as tribal judge of the Navajo 

District Court, and Judge Rudy Bedonie, in his official capacity as current tribal judge of 
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the Navajo Nation District Court (hereinafter collectively “Navajo Defendants” or 

“Defendants” or “Navajo Nation” or “Nation”) hereby file this Reply in Support of their 

Motion for Summary Judgment (“Reply”) as follows: 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. Introduction 

In its Combined Reply in Support of its Motion for Summary Judgment and 

Response to the Navajo Nation’s Cross-Motion for Summary Judgment (“Response”) 

Employer’s Mutual Casualty Company (“EMC”) continues to assert that the Navajo 

Nation lacks subject matter jurisdiction over it. Specifically, the crux of EMC’s Response 

is that it did not engage in any type of conduct whatsoever within the Navajo Nation.  

However, EMC did in fact engage in conduct on trust land within the Navajo 

Nation. First, EMC issued a general commercial liability policy to Milam and SSES 

which did not have a territorial exclusion for trust land within the Navajo Nation. Because 

EMC failed to include a territorial restriction, EMC’s liability traveled with its insured. 

Second, Milam and SSES, acting while insured by EMC, caused an injury on trust land 

within the Navajo Nation. Finally, but for EMC’s denial of coverage, a cause of action 

arose against it on trust land within the Nation.  

II. Facts 

In its Response, EMC recognizes that the Navajo Nation objects to its introduction 

of new facts that were not before the tribal court. Response, at 2; Doc. 25, at ¶ 19. Indeed, 

the Nation objected to the introduction of new facts that were not before the tribal court 

because “the district court’s review is akin to appellate review of the court record.” 
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Navajo Defendants’ Motion for Summary Judgment and Response to Plaintiff EMC’s 

Motion for Summary Judgment (“Defendants’ Motion”), at 9-10; Doc. 22, at 9-10 (citing 

Water Wheel Camp Rec. Area, Inc. v. LaRance, 642 F.3d 802, 817 n.9 (9th Cir. 2011) 

(“Water Wheel”)). Despite this mandate from Water Wheel, EMC offers no law, statute, 

or rule that overrules this finding in Water Wheel. Thus, because this mandate from Water 

Wheel is clear, and has not been meaningfully refuted, EMC’s attempted insertion of new 

facts must be ignored—because the tribal court must be given the first opportunity to 

determine their weight and relevance. 

III. Argument 

A. BECAUSE EMC ENGAGED IN CONDUCT ON TRUST LAND 

WITHIN THE RESERVATION, IT IS SUBJECT TO THE NATION’S 

JURISDICTION UNDER WINDOW ROCK AND WATER WHEEL. 

 

EMC’s primary assertion in its Response is that it did not engage in any conduct 

on the Navajo Nation. Response, at 2; Doc. 25, at 2 ¶¶5-12. And, because it did not engage 

in conduct on the Navajo Nation, it is not subject to the Nation’s jurisdiction under 

Window Rock Unified School Dist. v. Reeves and Water Wheel. Response, at 4-7; Doc. 

25, at 7 ¶¶8-11. 

However, EMC’s assertion is contrary to established Ninth Circuit precedent in 

Farmers Ins. Exch. v. Portage La Prairie Mut. Ins. Co., 907 F.2d 911 (9th Cir. 1990) 

(hereinafter “Portage”). In Portage, similar to this matter, an insurance company argued 

that it was not subject to jurisdiction in Montana because it issued no policies in Montana 

and had no agents there. Id. Despite this lack of a physical presence, the Ninth Circuit 

found that Portage had committed sufficient acts in Montana that subjected it to that 
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jurisdiction. The Ninth Circuit elaborated that an insurer commits conduct in a forum 

where its “policy coverage extends into [a jurisdiction] and an insured event resulted in 

litigation there.” Id., at 913. Here, because EMC’s coverage similarly extended to trust 

land within the Navajo Nation, by not excluding it, and an insured event resulted in 

litigation there, EMC has committed conduct on trust land on the Navajo Nation 

according to Portage. 

1. The lack of a territorial restriction in its coverage, and because an 

insured event occurred on trust land within the Nation, EMC has 

committed conduct on trust land within the Nation. 

 

In Defendants’ Motion, the Navajo Nation asserts that because EMC issued a 

general liability policy, and failed to include a territorial limitation, that EMC is subject 

to suit any forum that its insureds cause harm. Defendants’ Motion, at 17; Doc. 22, at 17 

¶¶ 5-9. In response to this, EMC claims that this analysis from Portage is inapplicable 

because it is a personal jurisdiction case. See Response, at 11; Doc. 25, at 11 ¶¶8-21. 

However, even though Portage was analyzed in the context of personal jurisdiction, this 

actually further demonstrates that EMC engaged in conduct on trust land within the 

Navajo Nation.  

In Portage, the Ninth Circuit stated that “[t]he purposeful availment requirement 

may be satisfied by a foreign act that has an effect in the forum state.” Portage, 907 F.2d 

911, 913 (9th Cir. 1990) (emphasis added). The Ninth Circuit elaborated that if an 

insurance company’s “policy coverage extends into [a jurisdiction] and an insured event 

resulted in litigation there” that an “act” occurred that has an “effect” in said forum See 

Id. Thus, if an insurer’s policy fails to exclude an area, and an insured event results in 
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litigation in the jurisdiction that has not been excluded, an insurer has committed an act—

or conduct—in a forum. Here, EMC insured Milam and SSES without a territorial 

restriction, and their actions on trust land within the Nation resulted in litigation; thus, 

EMC has committed an “act” on trust land within the Navajo Nation, bringing it under 

the right-to-exclude framework recognized in Window Rock and Water Wheel.  

First, EMC does not contest that it failed to exclude trust land within the Nation 

from its general commercial liability policy. See Response, at 11; Doc. 25, at 11 ¶¶ 8-26 

(stating no objection to this assertion by the Nation). Rather, EMC claims that it did not, 

like Portage, issue an insurance policy on the Nation—therefore, it did not commit 

conduct on the Navajo Nation. Id. However, this was precisely the argument the Ninth 

Circuit rejected in Portage. The Ninth Circuit held that if the insurer fails to include a 

territorial restriction for a forum, it will be subject to litigation in that forum because 

“unlike a product seller or distributor, an insurer has the contractual ability to control the 

territory into which its ‘product’ - the indemnification and defense of claims -- will 

travel.” Portage, 907 F.2d 911, 914 (9th Cir. 1990). Therefore, the Ninth Circuit has 

already refuted EMC’s assertion that “it’s inaccurate to say that EMC allowed its insured 

to work on Indian land. [Because] [g]enerally, insurers do not dictate where insureds do 

business.” Response, at 7; Doc. 25, at 7 ¶¶25-26. In fact, as the Ninth Circuit stated, EMC 

could control where its policy promises to its insured applies, by excluding certain 

locations, but failed to do so here. Thus, because EMC had the ability to control where its 

insureds would be subject to suit, and did not exclude the Navajo Nation, EMC is subject 

to suit “in any forum where the insured risk traveled.” Portage, 907 F.2d 911, 914 (9th 
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Cir. 1990). Therefore, EMC, as far as the Ninth Circuit is concerned, EMC has committed 

an “act” on trust land within the Navajo Nation because its policy followed its insured 

into the tribal forum. 

Additionally, just like Portage, an “an insured event [has] resulted in litigation” 

on trust land within the Navajo Nation. Portage, 907 F.2d 911, 913 (9th Cir. 1990); see 

also Doc. 1-2, at 61 (Navajo Complaint in the Chinle District Court). Specifically, just 

like Portage, EMC’s insureds allegedly caused harm on the Navajo Nation and EMC is 

refusing to indemnify and defend its insureds. Portage, at 912; see also Doc. 1-2, at 76-

79 (the same claims made by the Nation against EMC). Moreover, the Ninth Circuit has 

held that a cause of action arose against Portage because “[b]ut for Portage's alleged 

breach of promise to defend its insured for injuries caused in Montana, this suit would not 

have arisen.” Portage, at 914-15. Thus, under the Ninth Circuit’s analysis in Portage, 

EMC has committed conduct/acts on trust land within the Navajo Nation by its refusal to 

defend and indemnify its insureds that its policy covered on the Navajo Nation and 

allegedly caused harm on trust land within the Nation. Thus, EMC has committed conduct 

on trust land within the Navajo Nation according to the Portage analysis. 

Furthermore, EMC alleges that the analysis from Portage should not be applied to 

the Indian law context because it was not an Indian law case. See Response, at 11; Doc. 

25, at 11 ¶¶ 12-16. However, Allstate Indem. Co. v. Stump, 191 F.3d 1071, 1075 (9th Cir. 

1999) (hereinafter “Stump”), expressly applied the analysis from Portage to a case where 

the estates of deceased tribal members sued an off-reservation insurer due to alleged bad 

faith denial of coverage. Stump, 191 F.3d 1071, 1072 (9th Cir. 1999). There, the Ninth 
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Circuit held that Portage applied because the policy at issue did not exclude the 

reservation and “[a]s in Portage, this dispute arose out of the insurance coverage.” Stump, 

at 1075. Further, the Ninth Circuit expressly stated that the analysis from Portage should 

apply in the Indian law context because “it is difficult to see why Allstate's amenability 

to suit in tribal court is any less ‘reasonable’ than a state's exercise of jurisdiction over a 

foreign insurance company.” Id. Therefore, the Ninth Circuit has rightfully already 

concluded that the Portage analysis applies equally in the Indian law context—which 

refutes EMC’s assertion that Portage is inapplicable in this matter because it involves 

Indian law. 

Finally, EMC attempts to argue that this analysis from Portage is flawed because 

it was criticized in OMI Holdings, Inc. v. Royal Ins. Co. of Canada, 149 F. 3d 1086 (10th 

Cir. 1998) (hereinafter “OMI Holdings”). Response, at 11; Doc. 25, at 11 ¶¶ 18-19. 

However, OMI Holdings is a Tenth Circuit case, and, therefore, cannot override Ninth 

Circuit precedent.  

EMC also states that because Portage “arguably conflicts” with Hunt v. Erie Ins. 

Group, 728 F.2d 1244 (9th Cir. 1984) (hereinafter “Hunt”), that Portage should also be 

ignored. Response, at 11; Doc. 25, ¶¶ 16-18. However, Hunt was issued before Portage, 

and, Portage has never been overruled. Therefore, despite Portage being, at most, 

criticized in OMI, it is still the law in the Ninth Circuit. Finally, other recent district court 

opinions in the Ninth Circuit have endorsed the Portage analysis. Evanston Ins. Co. v. W. 

Cmty. Ins. Co.,13 F. Supp. 3d 1064, 1070 (D. Nev. 2014) (citing Portage and holding that 

“[i]f Western [insurer in that case] had wished to avoid suit in all fora except Idaho, it 
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could have limited the coverage territory to the state of Idaho.”); see also Evanston Ins. 

Co. v. Certain Underwriters at Lloyd's, No. C16-0755JLR, 2016 U.S. Dist. LEXIS 

185725, at *9 (W.D. Wash. Oct. 28, 2016) (stating that Portage “explained that it is 

reasonable for-insurers who contractually obligate themselves to indemnify and defend 

their insureds to anticipate being haled into court wherever their insureds travel.”); see 

also Hawthorne v. Mid-Continent Cas. Co., No. C16-1948RSL, 2017 U.S. Dist. LEXIS 

51579, at *9 (W.D. Wash. Apr. 4, 2017) (stating “the Court follows [Portage] and finds 

that the combination of nationwide coverage and the occurrence of an insured event in 

Washington is sufficient for the exercise of jurisdiction over plaintiff's case against 

Oklahoma Surety [insurer in that matter].”). Therefore, the analysis of Portage, and its 

application to this case, remains valid. 

2. A cause of action arose on trust land within the Nation because the 

harm occurred on trust land within the Nation. 

 

In addition to EMC’s conduct on trust land within the Nation described above, this 

action properly lies with the tribal court because “disputes clearly ‘arise’ on the reservation, 

given the situs of the harm on the reservation and the presence of Indian parties.” Stock W. 

Corp. v. Taylor, 942 F.2d 655, 662 (9th Cir. 1991), on reh'g, 964 F.2d 912 (9th Cir. 1992) 

(hereinafter “Stock W. Corp”).  In its Response, EMC claims that Stock W. Corp supports 

their argument because of the actual parties in that matter were non-Indians. Response, at 

10; Doc. 25. At 10 ¶¶ 8-25. However, that holding in Stock W. Corp was referring to the 

facts of that case that “[n]one of the parties” in that case were Indians and the alleged 

activity occurred “off the reservation.” Stock W. Corp, at 661. Here, however, the claim 
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does arise on the Nation because it involves an Indian party—the Navajo Nation—and the 

harm allegedly occurred on trust land within the Nation. Doc. 1-2, at 94 ¶ 1. In fact, some 

courts have held that the place of harm is can be a deciding factor of where a case should 

be heard. Indep. Petrochemical Corp. v. Aetna Cas. & Sur. Co., 654 F. Supp. 1334, 1356 

(D.D.C. 1986) (stating “given that all the injuries and property damage occurred in 

Missouri, and that the underlying dioxin-related claims are actively being pursued only in 

Missouri, Missouri has a natural interest in the determination of issues arising under the 

insurance contract.”). Thus, because this claim arose on trust land within the Nation, and, 

the harm occurred there, the tribal court is properly exercising jurisdiction.  

B. EMC IS SUBJECT TO THE NATION’S JURISDICTION UNDER THE 

SECOND EXCEPTION TO MONTANA. 

 

In its Response, EMC claims that it not subject to the Nation’s jurisdiction under 

the second Montana exception because it committed no conduct on the reservation that 

“affects or threatens the Navajo Nation in any direct or meaningful way.” Response, at 6; 

Doc. 25, at 6 ¶¶ 24-26. However, even assuming the Montana framework applies in this 

case, the Ninth Circuit has “held that . . . contamination of a tribe's water quality . . . [is] 

sufficient to sustain tribal jurisdiction.” Rincon Mushroom Corp. of Am. v. Mazzetti, 490 

F. App'x 11, 13 (9th Cir. 2012) (hereinafter “Rincon”) (citing Montana v. EPA, 137 F.3d 

1135, 1139-40 (9th Cir. 1998) for this proposition).  EMC attempts to distinguish Rincon 

by claiming that there is no similar direct threat to the Nation’s water in this matter. See 

Response, at 10; Doc. 25, at 10 ¶¶ 4-7. Here, however, the Nation’s water and land have 

been contaminated—and this is not merely a threat of harm. Doc. 1-2, at 97 ¶ 19. 
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Therefore, because the harm allegedly suffered here is the contamination of the Nation’s 

groundwater and land, Montana’s second exception should be held to apply. Doc. 1-2, at 

97 ¶19.  Thus, under the second exception to Montana, the Nation has proper jurisdiction 

in this matter.1 

IV. Conclusion. 

Therefore, for all the reasons set forth above, this Court should grant the Nation’s 

request for summary judgment, and, deny EMC’s request. 

RESPECTFULLY SUBMITTED this 15th day of January, 2019. 

 

 

/s/ Paul Spruhan     

Paul Spruhan, Assistant Attorney General 

Navajo Nation Department of Justice 

P.O. Box 2010 

Window Rock, Navajo Nation (AZ) 86515 

(928) 871-6210 

 

Colin Bradley 

Colin Bradley Law PLLC 

2600 N. 44th St., Suite B-101 

Phoenix, AZ 85008 

(602) 361-2551 

colin@cwbradleylaw.com 

 

  

                                                 

1 In its response, EMC makes no substantive argument in supporting the alleged preemptive effect 

of RCRA.  Defendants therefore make no reply here.  It is clear that RCRA does not preempt the 

Nation’s jurisdiction over the underlying tribal case, and EMC does not refute that in its Response.   
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CERTIFICATE OF SERVICE 

 

 I hereby certify that on January 15, 2019, I electronically transmitted the attached 

document to the Clerk’s Office using the CM/ECF System for filing and transmittal of a 

Notice of Electronic Filing to the Following CM.ECF registrants: 

 

 

/s/ Paul Spruhan     

Paul Spruhan, Assistant Attorney General 

Navajo Nation Department of Justice 
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