
1 

 

IN THE UNITED STATES DISTRICT COURT 

 

FOR THE DISTRICT OF NEW MEXICO 

 

     

WAYLON PACHECO, 

 

Petitioner, 

 

vs. 

 

TODD GEISEN, Captain/Warden, Bureau 

Of Indian Affairs, Office of Justice Services 

Division of Corrections, 

 

And 

 

DANIEL CORIZ, Governor, Kewa Pueblo, 

KENNETH AGUILAR, Lieutenant 

Governor, Kewa Pueblo, TIMOTHY 

BAILON, Tribal Official, Kewa Pueblo, and 

ROGER CALABAZA, Tribal Official, 

Kewa Pueblo,  

 

Respondents. 
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) 

) 
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Cv. No. 17-CV-749 WJ/KRS 

 

 

    
 

 

 

REPLY IN SUPPORT OF DISMISSAL OF PETITION  

FOR LACK OF JURISDICTION 

 

 

 The Unites States of America hereby submits its Reply on behalf of Respondent Todd 

Geisen in support its Answer (Doc. 20) requesting dismissal of the Amended Petition for Writ of 

Habeas Corpus (Doc. 15).  

  1.  In its Answer, the United States argued that Petitioner’s request for relief from 

a tribal court conviction is now a moot issue and the Amended Petition should be dismissed 

because Petitioner is currently pending trial on federal criminal charges, United States v. Waylon 

Pacheco, 17-CR-3427 JCH, and is subject to a detention order in that proceeding.  The United 
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States contends that because Petitioner is not in “detention by order of an Indian tribe,” but 

rather is in federal custody this Court lacks jurisdiction over his ICRA challenge to his tribal 

conviction.  See Adams v. Elwell, No. CV 17-00285 RB/SCY, Doc. 8 (D.N.M. June 27, 2017), 

2017 U.S. Dist. LEXIS 99806 (D.N.M., June 27, 2017) (unpublished disposition)(citing Santa 

Clara Pueblo v. Martinez, 436 U.S. 49, 65, 67 (1978)). The United States also noted that the 

judgment from the Tribal Court for the Pueblo of Santo Domingo dated August 18, 2016 

sentenced Petitioner to 1,455 days incarceration and ordered he be committed to the custody of 

the Bureau of Indian Affairs and detained until July 9, 2020. The United States noted that the 

tribal conviction could present an on-going restraint on Petitioner’s liberty, which restraint 

would depend upon the outcome of the criminal case against him in the United States District 

Court for the District of New Mexico.  

 2. By his Response, Petitioner argues that he is subject to restraints on his liberty and to 

collateral consequences as a result of his tribal conviction and asks that the Court deny the 

United States’ motion to dismiss and instead grant his petition for relief. In support, Defendant 

cites United States ex rel. Cobell v. Cobell, 503 F.2d 790, 794-94 (9th Cir. 1974) for the 

proposition that a habeas action brought pursuant to 25 U.S.C. § 1303 is not moot where the 

underlying conflict still exists and there is a public interest in having the issue resolved with 

some hope of finality. However, Cobell involved the resolution of a tribal court restraining order 

regarding the custody of children entered after the litigating parties had already entered into 

divorce litigation in state court and obtained a conflicting custody order in that forum. Cobell, 

503 F.3d at 792. The Ninth Circuit Court of Appeals noted that the parties had voluntarily 

submitted the question at issue to the judgment of the state court and that custody of children 

was a matter of continuing jurisdiction. Id. at 795. Due to the substantially different nature of the 
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question before the court in Cobell, the Ninth Circuit Court of Appeals holding is inapplicable to 

the instant case. Cf. Preiser v. Rodriguez, 411 U.S. 475, 484 (1973) ([T]he traditional function 

of the writ is to secure release from illegal custody….). 

 3.  Further, the fact of a tribal conviction and the possibility that such a conviction may 

have an effect on the severity of a future sentence for an offense under federal law should not be 

a sufficient collateral consequence to support an on-going habeas action. See Spencer v. Kemna, 

523 U.S. 1, 15 (1998) (Holding a possible increase in sentence in a future sentencing proceeding 

is an insufficient collateral consequence to satisfy the Article III requirement of a case or 

controversy to support a 28 U.S.C. § 2254 petition); Brown v. Warden, 315 F.3d 1268, 1270 

(10th Cir. 2003) (Holding a person no longer in custody pursuant to the judgment of a state court 

is not entitled to habeas relief under 28 U.S.C. § 2254 even if the state sentence affected the 

calculation of his federal sentence and dismissing the petition for lack of jurisdiction.). Although 

these cases deal with petitions for relief from state court judgments, the principle should apply 

with equal force to a tribal conviction. 

 4.  To the extent that Petitioner argues that his tribal conviction might affect his sentence 

in the pending federal prosecution based upon the same conduct, he is mistaken as to the 

application of the sentencing guidelines. A sentence imposed for conduct that is part of the 

instant federal offense is not counted as a prior sentence. U.S.S.G. § 4A1.2, Application Note 1 

(“’Prior sentence’ means a sentence imposed prior to sentencing on the instant offense, other 

than a sentence for conduct that is part of the instant offense.”). Petitioner argues that his tribal 

conviction might be used as a basis for an upward departure pursuant to U.S.S.G. § 

4A1.3(a)(2)(A), as a prior sentence not used in computing criminal history, but he does not 

account for the fact that because it is based upon the same criminal conduct as the pending 
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federal offense his tribal conviction would not be considered a “prior sentence” under the 

Sentencing Guidelines. As a result, Petitioner is not subject to collateral consequences adequate 

to support the instant habeas petition by virtue of the fact of his tribal conviction.  

 5. Also important to the resolution of this matter is the relief requested by the Amended 

Petition. There, Petitioner requested that the Court issue a writ of habeas corpus commanding 

the Respondents to release him from their custody immediately as well as granting any further 

relief that is just and proper. Amended Petition (Doc. 15), p. 9. The first request for relief is no 

longer available, as Petitioner is no longer in the custody of Respondents Geisen, Bailon, or 

Calabaza. As to further relief, he is not entitled to any at this time, as he is not in the custody of 

any of the Respondents and, as discussed above, he is not subject to sufficient collateral 

consequences to support federal jurisdiction over his habeas petition. Given the length of the 

sentence imposed by the tribal court, there is a possibility that he could proceed through federal 

prosecution and any criminal sentence prior to the tribal release date of July 9, 2020. Should that 

occur, and should he be subject to a detainer from Kewa Pueblo, he might then have a basis for a 

habeas action pursuant to 25 U.S.C. § 1303. However, it is only speculation that such a situation 

may occur and that eventuality will not support the instant petition.   

Conclusion 

6.  For the foregoing reasons Respondents Todd Geisen respectfully requests that the 

Court find the Petitioner’s Amended Petition for Writ of Habeas Corpus moot and dismiss the 

Amended Petition for lack of jurisdiction.   
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   Respectfully submitted,  

   JAMES D. TIERNEY 

   Acting United States Attorney 

 

   Electronically filed 02/6/2018 

                                                         

   MICHAEL D. MURPHY 

   Assistant United States Attorney 

   Post Office Box 607 

   Albuquerque, NM 87103 

   (505) 346-7274 

 

 

 

 

I HEREBY CERTIFY that a true  

copy of the foregoing pleading was  

provided to counsel of record via 

CM/ECF, on this 6rd day of 

February, 2018. 

 

__/s/__________________________                                                                                                                 

MICHAEL D. MURPHY  

Assistant U.S. Attorney 
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