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IN THE UNITED STATES DISTRICT COURT 

 

FOR THE DISTRICT OF NEW MEXICO 

 

     

WAYLON PACHECO, 

 

Petitioner, 

 

vs. 

 

TODD GEISEN, Captain/Warden, Bureau 

Of Indian Affairs, Office of Justice Services 

Division of Corrections, 

 

And 

 

DANIEL CORIZ, Governor, Kewa Pueblo, 

KENNETH AGUILAR, Lieutenant 

Governor, Kewa Pueblo, TIMOTHY 

BAILON, Tribal Official, Kewa Pueblo, and 

ROGER CALABAZA, Tribal Official, 

Kewa Pueblo,  

 

Respondents. 

 ) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

)  
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) 

 

  

 

 

 

Cv. No. 17-CV-749 WJ/KRS 

 

 

    
 

 

 

ANSWER TO AMENDED PETITION FOR WRIT OF HABEAS CORPUS 

 

 

 The Unites States of America hereby Responds on behalf of Respondent Todd Geisen 

and submits its answer to the Amended Petition for Writ of Habeas Corpus (Doc. 15).  

 Procedural Background 

 1.  On December 6, 2017, Petitioner, through counsel, filed an Amended Petition for 

Writ of Habeas Corpus pursuant to 25 U.S.C. § 1303 (Doc. 15). Attached to the Petition is an 

arraignment and judgment from the Tribal Court for the Pueblo of Santo Domingo dated August 

18, 2016 sentencing Petitioner to 1,455 days incarceration and an order of commitment directing 

the Bureau of Indian Affairs to detain Petitioner and specifying a release date of July 9, 2020. 
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On August 15, 2017, the Court entered an order (Doc. 4) dismissing Kewa Pueblo from the 

action as a sovereign and directing Respondents, including Todd Geisen to Answer the original 

petition within thirty days. The Court directed each Respondent to advise it as to exhaustion of 

tribal court remedies and include all tribal court documents with its answer. 

 2.  On December 6, 2017, Petitioner was indicted on federal criminal charges under the 

Major Crimes Act for charges arising out of the same incident for which Petitioner was 

sentenced by the Tribal Court for the Pueblo of Santo Domingo.  See United States v. Waylon 

Pacheco, 17-CR-3427 JCH, Indictment, Doc. 2 (Attachment 1).  On December 22, 2017 

Petitioner waived a detention hearing Id., Waiver of Detention Hearing Doc. 8 (Attachment 2) 

and is ordered to be held in custody on the federal charges Id., Order of Detention Doc. 11 

(Attachment 3).     

 Exhaustion of Tribal Remedies 

 3.  The Court directed that Respondents advise whether the Petitioner had exhausted his 

tribal court remedies as to the issues raised in the petition and attach copies of any pleading 

pertinent to the issue of exhaustion, as well as copies of tribal court documents issued in post-

conviction or appellate proceedings. Order (Doc. 4) pp. 2-3.  The United States is not in 

possession of tribal court findings, docketing statements, or pleadings pertinent to issues of 

exhaustion of tribal remedies. All such documents are in the possession and control of Kewa 

Pueblo or Respondents Coriz, Aguilar, Bailon, and Calabaza. The United States entered its 

appearance on August 24, 2017 (Doc. 5). Upon information and belief, Kewa Pueblo conducts 

its tribal court in accordance with the traditional practices of the Pueblo. Each tribe's judicial 

system must be assessed on its own merits. United States v. Shavanaux, 647 F.3d 993, 999 n. 6 

(10th Cir. 2011) (citing United States v. Swift Hawk, 125 F. Supp. 2d 384, 388 (D.S.D. 2000) 
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(emphasizing the differences in tribal court proceedings among tribes)). While the United States 

(and Respondent Geisen) are not in possession of the underlying documents from the tribal court 

proceeding and must respect the sovereignty of Kewa Pueblo; nonetheless, as the Supreme 

Court observed in Santa Clara Pueblo, "the respondent in a habeas corpus action is the 

individual custodian of the prisoner." Santa Clara Pueblo v. Martinez, 436 U.S. 49, 59 (1978). 

Respondent Geisen, by virtue of his duties in his official capacity as an employee of the Bureau 

of Indian Affairs, is the custodian of the Petitioner. 

 Law Governing  

 4.  The Indian Civil Rights Act ("ICRA"), 25 U.S.C. §§ 1301, et seq., extends certain 

rights to members of Indian tribes as against tribal authorities. See 25 U.S.C. § 1302. Indian 

tribes are "distinct, independent political communities, retaining their original natural rights." 

Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 559 (1832). The tribes are domestic dependent 

nations that exercise inherent sovereign authority over their members and territories. Okla. Tax 

Comm'n v. Citizen Band Potawatomi Indian Tribe of Okla., 498 U.S. 505, 509 (1991). The 

sovereignty of Indian tribes predates the Constitution and, as a result, such tribes are not subject 

to the constitutional restraints at to tribal members that bind the federal government and the 

states. See Talton v. Mayes, 163 U.S. 376, 382-84 (1896); Valenzuela, 699 F.3d at 1202 

(“Constitutional provisions that limit federal or state authority do not apply to Indian tribes 

because the tribes retain powers of self-government that predate the Constitution”.) However, 

ICRA makes habeas review available to persons incarcerated pursuant to a tribal court 

judgment. 25 U.S.C. § 1303. By that means, a prisoner may challenge the fundamental fairness 

of the proceedings in tribal court. United States v. Bryant, ___U.S.___, 136 S. Ct. 1954, 1966 

(U.S. June 13, 2016) (citation omitted). Jurisdiction over habeas corpus proceedings under 
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ICRA is vested in the courts of the United States. 25 U.S.C. § 1303; see also Santa Clara 

Pueblo v. Martinez, 436 U.S. at 69-72. 

 5.  The rights afforded tribal members against an Indian tribe exercising powers of self-

government are different in criminal proceedings depending upon the jeopardy faced by the 

tribal member. In a criminal proceeding in which an Indian tribe imposes a total term of 

imprisonment of more than one year, the tribe is required, prior to charging the defendant, to 

make the criminal laws (including regulations and interpretative documents), the rules of 

evidence, and the rules of criminal procedure of the tribal government publicly available. 25 

U.S.C. § 1302(c)(4). Further, they are required to maintain a record of the criminal proceeding, 

including an audio or other recording of the trial proceeding. 25 U.S.C. § 1302(c)(5). Absent 

meeting those and other requirements, tribes are prohibited from imposing any penalty or 

punishment greater than imprisonment for a term of one year or a fine of $5,000, or both for 

conviction of any one offense. 25 U.S.C. § 1302(a)(7)(B). In the instant case, the Petitioner was 

sentenced to 1,455 days imprisonment. Petition (Doc. 15) ex. 2. Given that this Petitioner’s 

sentence was imposed in a single criminal proceeding, he should have been afforded the full 

panoply of rights available to tribal members under 25 U.S.C. § 1302(c), including effective 

assistance of counsel at least equal to that guaranteed by the United States Constitution, a legally 

trained judge licensed to practice law, publicly available criminal laws, rules of evidence, and 

rules of criminal procedure as well as a record of the criminal proceeding including an audio or 

other recording of the trial. As a result, he may be entitled to relief on the merits of the petition 

should he be subject to further tribal custody.  
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 Mootness   

6.  Petitioner’s request for relief from a tribal court conviction is now a moot issue and 

the Amended Petition should be dismissed because Petitioner is currently being detained 

pending trial on the federal criminal charges.  (See Attachment 2).  Because 25 U.S.C. § 1303 

provides the exclusive federal remedy for tribal violation of ICRA, if a petitioner is not in 

“detention by order of an Indian tribe,” the federal court lacks jurisdiction over an ICRA 

challenge.  See Adams v. Elwell, No. CV 17-00285 RB/SCY, Doc. 8 (D.N.M. June 27, 2017), 

2017 U.S. Dist. LEXIS 99806 (D.N.M., June 27, 2017) (unpublished disposition)(citing Santa 

Clara Pueblo, 436 U.S. at 65, 67).  Petitioner’s current detention is by federal order, not tribal 

order.  Therefore, this court lacks jurisdiction to address Petitioner’s request for release from the 

custody of the Respondent and the tribal court order of detention.    

7.   The only answer received from the Tribal Respondents as of this date was from 

Respondents Bailon and Calabaza, two of the four respondents.  The sole purpose of the 

response was to indicate that the other two Tribal Respondents, Daniel Pena and Kenneth 

Crispin, were incorrectly named.  As a result the Petitioner amended the petition to name the 

correct Tribal Respondents.  No further response to the petition has been made by the Tribal 

Respondents. However, the same or similar tribal respondents from Kewa Pueblo have not 

opposed habeas petitions seeking relief from tribal convictions in numerous other cases, 

including Van Pelt v. Geisen, Coriz, Tenorio, and Coriz (Cv. No. 17-CV-647 RB/KRS); 

Tortalita v. Geisen, Bailon, Calbaza, Reano, Tortalita, and Aguilar, (Cv. No. 17-CV-684 

RB/KRS); Garcia v. Coriz and Funk (Cv. No. 17-CV-333 WJ/GJF); and Garcia v. Geisen, 

Coriz, and Tenorio (Cv. No. 17-CV-691 MCA/KRS).   
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Conclusion 

8.  For the foregoing reasons Respondents Todd Geisen respectfully requests that the 

Court find the Petitioner’s Amended Petition for Writ of Habeas Corpus moot and dismiss the 

Amended Petition for lack of jurisdiction.  In the alternative, if the Court finds the Tribal Court’s 

release date of July 9, 2020 is a sufficient ongoing restraint on Petitioner’s liberty, Respondent 

Geisen is not opposed to granting the relief as requested in the Amended Petition.  

 

 

   Respectfully submitted,  

   JAMES D. TIERNEY 

   Acting United States Attorney 

 

   Electronically filed 01/23/2018 

                                                         

   MICHAEL D. MURPHY 

   Assistant United States Attorney 

   Post Office Box 607 

   Albuquerque, NM 87103 

   (505) 346-7274 

 

 

 

 

I HEREBY CERTIFY that a true  

copy of the foregoing pleading was  

provided to counsel of record via 

CM/ECF, on this 23rd day of 

January, 2018. 

 

__/s/__________________________                                                                                                                 

MICHAEL D. MURPHY  

Assistant U.S. Attorney 
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