
IN THE SUPREME COURT OF THE CHEYENNE-ARAPAHO TRIBE

CONCHO, OK CHEYENNE & ARAPAHO
SUPRIMt COI]RI’S OI OKLA.

FILED NOV 172017
ROLLIN “EDDIE” HAMILTON, et. a!, ) IIJ TI-iE SUPREME COUT

DOCKET___ PAGEPlaintiffs, ) fJJ4

______ _________

COURT CLERK
.1 DEPUTY

Vs. ) SC—2O17O4

)
ELECTION COMMISSION, et at. )

ORDER AND OPINION OF THE COURT

Governor Rollin “Eddie” Hamilton brought this action to challenge the results of the 2017

primary election. Governor Hamilton, a candidate for re-election, sued in both his individual and

official capacities. A separate suit, brought by the Attorney General in the Trial Court, issued a

series of pre-election injunctions, the violations of which constitute a part of the allegations in this

case. The Attorney General has not participated in the instant case.

In October of 2017, some 1800 Cheyenne and Arapaho citizens voted in the primary.

Governor Hamilton polled third in the race and would thus not be included in general election.

Given the closeness of the margins, a mandatory recount occurred five days following the election.

According to that vote, thirteen votes separated the Governor from the second place candidate who

would move on to the general election. In essence, the recount did not change the order in which

the candidates finished. It simply added to the number of votes garnered by each.

Governor Hamilton filed the sole contest of the recount results. The Election Commission

did not rule on his protest and thus, as per law, we must deem that a denial. As per the Constitution,

Governor Hamilton brought the instant case, seeking injunctive and ‘declaratory relief to restrain
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the general election, set aside the primary election, and require a new primary which, of course,

would lead to a new date for the general election. The Election Commission contended, as a

preliminary mailer, that the Governor filed his grievance out-ic-time. The Governor has brought

forth some evidence that a member of the Election Commission led him to believe he filed in a

timely maimer, and that Commission accepted his grievance and filing fee and said nothing further

on the matter. This Court has unanimously overruled the timeliness and “failure to exhaust”

defenses posed by the Commission, and moved on to the merits. All Tribal members must bear in

mind, however, that in most election litigation time is of the essence. “Timely exhaustion of

administrative remedies is a pre-condition for judicial review.” Dorsett v. Blackbear, 11 OK Trib

750, 754 (CATO 2009). In addition plaintiffs and petitioners in any case need to know that reliance

upon a Tribal official’s statements or opinions concerning deadlines does not stop or alter the

running of the clock as to a jurisdictional deadline or statute of limitations.

At the instance of the court, both parties received invitations to file briefs in support of

their positions on the merits and their pending motions. Trial began on November 6, 2017, after

which the Petitioner rested. We determined that the evidence supported full exploration of the

facts, and continued the matter to November 15, 2017 to allow the Election Commission to finish

putting on its case in chief. Of necessity, we further imposed a TRO restraining the general

election originally set for November 7, 2017 not wishing to “throw due process out the window.”

Jacobs v. Zimmer, 9 OK Trib 426, 428 (Syl) (CATO Tr. Div. 2006). Both parties have now fully

presented their case and the matter is ripe for final decision.

DISCUSSION

Since the inception of the 2006 Constitution and, it seems, for some time before that, this

Court has ruled upon numerous election challenges and disputes. “It brings us no joy to do so.”
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Ftyinginan v. Election Commission, 10 OK Trib. 389 (CATO 2007). This Court has previously

noted that the twenty-day time-frame which the Constitution gives us to rule is a “very short period

of time to very carefully review all relevant [evidence and arguments].” Id. at 400. We also wish

to make every effort to “spare the Tribes the expense and frustration of inevitably invalid election.”

Id at 401.

The seriousness of our task was emphasized in $kain v. Milward, 138 Ky. 200, 127 S.W.

773, 778-79 (1910):

[Elections] are the means provided by law for the expression of the will of the people. To
set them aside unnecessarily would be to destroy that confidence in them which is essential.
If often set aside they would be less attended; for the voters would await the next chance,
and the election, instead of settling things, would be only the starting point for new
controversies. Elections must be free and equal; but they cannot be free and equal unless
supported by public confidence. When once the notion prevails that confidence may not be
placed in the stability of elections, their power and usefulness is destroyed.

Consequently, the evidentiary bar is high for a successful election challenge: “As a matter

of public policy, elections are not lightly set aside, especially when they have been so held as to

afford a free and fair expression ofpopular will. 29 C.J.S. § 249 Elections.” SaeJke v. Vande Waite,

279 N.W.2d 415, 417 (N.D., 1975); and as a general rule (in the absence of fraud) an election will

not be annulled even if certain technical provisions of the law regarding elections have not been

strictly followed. Erdman v. Aiter, 444 S.W.2d 427, 430 (Mo., 1969). See also: Allen v. District

of Columbia 3d. ofElections, 663 A.2d 489, 495 (DC, 1995) (“Where the Board has certified the

restilt of an election, that certification is not lightly set aside. In election contests, “it is the duty of

the court to validate the election if possible. That is to say, the election must be held valid unless

plainly illegal.”).
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The burden of proof is on the contestant to show such fraud or other material illegalities

the conduct of election that neither the contestant nor contestee can be adjudged to have been fairly

elected. These things are not presumed, but it must be affirmatively shown, not only that they

existed, but that they affected the result to such an extent that it cannot be reasonably determined

who was elected. “The contestant’s burden is a heavy one and the declared results of an election

will be upheld in all cases except where there is clear and convincing evidence of an erroneous

result. The clear and convincing standard requires more proof than the preponderance of the

evidence standard in ordinary civil cases, but less than the reasonable doubt standard in criminal

cases.). This standard is the degree ofproof that will produce in the mind of the trier of fact a “firm

belief or conviction” as to the truth of the allegations sought to be proved. This standard is the

degree of proof that will produce in the mind of the trier of fact a “firm belief or conviction” as to

the truth of the allegations sought to be proved. Olsen v. Cooper, 24 $.W.3d 608, 610 (Tex.App.

Hous. (1 Dist.), 2000); Squire v. Geer, 885 N.E.2d 213, 217, 117 Ohio $t.3d 506, 2008 Ohio 1432

(Ohio, 2008); Bazydlo v. Volant, 264 Ill.App.3d 105, 636 N.E.2d 1107, 1110, 201 Ill.Dec. 675

(Ill.App. 3 Dist., 1994).

While a causal nexus between an election law violation and an election result need not be

proven to a mathematical certainty, the showing must be one of probability rather than possibility.

At some point, having due regard for the fact that fallible humans may never pull off a perfect

election, we may need to address whether the Constitution and election laws require strict or

merely substantial compliance. Given our opinion today rests largely on factual grounds, we. need

not take that up today.
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To us, the evidence established the following:

• Although the Governor received anecdotal evidence of disenfranchisement,
including via telephone and social media, which justified his bringing this action,
no tangible admissible evidence or testimony sufficiently established that, as a
mailer of fact voters either lost their tight to vote or voted twice.

• No evidence sufficiently supported the ballot error, later resolved, became a
material impediment to any voter.

• While undoubtedly the voter list suffered problems, the cause of those problems
ias never conclusively established to have been caused by the Election

Connnission, another Tribal agency, or the voters themselves. In any event, the
materiality of those errors to the electoral outcome remains speculative.

• All candidates, including the Governor, had observers at the polls. None
established that a biased or potentially biased Commissioner played a roll of
substance in the course of the proceedings other than to provide a quorum for
certification of the tallies. No observer filed or expressed any complaints regarding
the procedures, and all attested to the overall fairness of the election.

• Many of the irregularities complained of in terms of vote counts and balloting were
explained in equally credible terms by the Commission’s expert.

• The refusal of Tribal security to accept the ballot boxes and the entnistment of those
ballots to the Commission’s attorney to be stores out-of-jurisdiction, albeit without
the keys to those boxes, is totally unacceptable. 1-lere again, however, we find no
material effect of this infraction which impacted on the accuracy of the vote.

Injunctive relief is an equitable remedy that invokes the sound discretion of the court,

Lundgrin v. Claytor, 619 F.2d 61, 63 (lOth Cir. 1980)), and “[t]he essence of equity jurisdiction is

the power of the court to fashion a remedy depending upon the necessities of the particular case.”

Sierra forest Legacy v. Rey, 577 F.3d 1015, 1022 (9th Cir. 2009) (citations omitted).

The Governor’s petition unquestionably presents sufficiently serious questions to make this

case a fair ground for litigation and, in particular, a matter worthy of concern for a Chief Executive.

Nonetheless, on the present record, the balance of hardships does not tip decidedly in plaintiffs’

favor. This is so primarily because in evaluating that balance, we must consider whether the
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equitable relief sought would advance the public interest. See Weinberger v. Romero-Barceto,

456 U.S. 305, 312 (1982) (“In exercising their sound discretion, courts of equity should pay

particular regard for [sic] the public consequences in employing the extraordinary remedy of

injunction.”) The public interest factor is particularly important in cases in which a party seeks to

enjoin an election. The United States Supreme Court has repeatedly held, for example, that

“redistricting and reapportioning legislative bodies is a legislative task which the courts should

make every effort not to preempt.” McDaniel v. Sanchez, 452 U.S. 130, 150 n.30. (quoting Wise

v. Lipscomb, 437 U.S. 535, 539 (1978); see also Reynolds v. Sims, 377 U.S. 533, 585 (1964).

Because the conduct of elections is so essential to a Tribe’s sovereignty and political self-

determination, the strong public interest in having elections go forward generally weighs heavily

against an injunction that would postpone an upcoming election. See Page v. Bctrtels, 248 F.3d

175, 194-97 (3d Cir. 2001); Chisom v. Roemer, 853 f.2d 1186, 1189-90 (5th Cir. 1988).

Moreover, here the record contains specific statements as to the disruptive effect the

ftagmentation or postponement of the general election would have on the body politic. In fact,

one Tribal member permitted to address the Court made clear that effect had already occurred.

While we view some of the assertions in this regard with a certain degree of skepticism, we cannot

disregard them entirely. Thus, although in the proceeding before us plaintiffs raise important and

substantial questions, the importance of those questions does not serve to overcome the strong

public interest in the regular conduct of elections.

To be clear, we are not arguing for sacrifice of fairness and rule of law on the altar of

electoral finality. Quite frankly, having spotlighted the errors in this case, we would likely view

repetition of them in a subsequent election far more harshly. We are simply saying that, based on
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the record before us and the evidence adduced at trial, we find the latter too thin to support the

great weight of injunction and an election do-over.

While on this Court, and in reviewing the opinions of other tribal courts, it appears that

while, in State and federal courts, litigation is conducted on a purely adversarial basis, traditioial

notions of Native American jurisprudence are concerned with healing, restoring balance and

harmony, accomplishing reconciliation, and making social relations whole. Errors occuned and

all involved should accept their respective responsibilities for errors moving forward. This, we

feel, is a part of what the Carter foundation suggested. Traditions of generosity, respect, integrity

and cooperation compel each party and candidate to do what good grace and a. proper way of life

would dictate, well beyond what a Court may order. The rest remains to a higher power.

Accordingly, we:

LIFT the temporary injunction restraining the general election;

ORDER the Election Commission to set a new date for the general election as soon as
possible, but having due regard to fairness towards the candidates and CATO citizens;

ORDER CATO security to honor the Constitution and its mandate to secure the ballots, if
need be under penalty of contempt of this Court;

CONTINUE Judge Belanger’ s injunction at least through the conduct of the general
election; and

AFFIRJVI Judge Belanger’s authority to issue citations for contempt to address past or
future violations of his injunction upon proper application.

Justi e of the Supreme Court

DATED this 17th day of November, 2017.

Supreme Court
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ROLLIN EDDIE HAMILTON, in his capacity )
As Governor of the Cheyenne and Arapaho )

______

Tribes and as a candidate for Governor in the )

____________

2017 Cheyenne and Arapaho Tribal Elections )

__________________

)
Petitioner )

vs

THE ELECTION COMMISSION OF THE
CHEYENNE AND ARAPAHO TRIBES,

Respondent

DISSENT

The Cheyenne and Arapaho Tribes, hereinafter “Nation”, conducted a Primary Election

on October 3, 2017. Petitioner, Roland Eddie Hamilton, hereinafter “Petitioner” sought re

election as Governor of the Nation. He was determined to have placed third in the Primary

Election. Subsequent to the Primary Election and several violations of the Election Commission

Code, occurring both before, and subsequent to, the Primary Election, Petitioner brought this

action for injunctive relief asking the Court to declare null and void, the Primary Election results

certified by the Election Commission.

This Court has the authority to hear this matter pursuant to Article VII, Section 5(b), of

the Nation’s Constitution;

Article VII Section 5(b). Jurisdiction. The Supreme Court shall have appellate
jurisdiction over any case on appeal from the Trial Court. The Supreme Court shall have
original and exclusive jurisdiction over any final determination by the Election
Commission on a protest or challenge of the results of an election, and such jurisdiction
shall include the power to make findings of fact and conclusions of law, and to issue all
remedies in law and equity. (emphasis added)
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The Election laf of the Nation provides the authority for this Court to consider

challenges to a Primary Election conducted by the Election Commission found in the

Constitution, at Article XI, Section 13 Election Challenges,

Article XI Section 13. Election Challenges. All protests and challenges to the results of
an election shall be initially filed with the Election Commission. The Election Commission shall
render a final determination on any protest or challenge within forty-eight hours setting forth in
writing separate findings of fact and conclusions of law. If the Election Commission fails to
render a final determination on an election protect or challenge within forty-eight hours, the
original certification of the election results shall be deemed final for purposes ofjudicial review.
An appeal of a final determination made by the Election Commission on any protest or challenge
to the results of the election may be filed directly with the Supreme Court. The Supreme Court
shall hear and decide all election appeals within twenty days, provided that, if the Supreme Court
fails to decide such appeals within twenty days, then the decision of the Election Commission
shall be final and no subsequent judicial review shall be permitted.

Although, the last sentence of Section 13 purports to establish a tirneframe imposed upon

this Court to resolve any election challenge, we found it necessary to extend the time frame to

resolve Petitioner’s challenge, of the Primary Election conducted by the Election Commission on

October 3, 2017. As the United States Supreme Court established in 1803, it is the province and

duty of this Cotirt to say what the law is in order to resolve Petitioner’s challenge, in this

proceeding. Maybury v. Madison, 1 Cranch 137, 177 (1 803).

The Constitution of the Nation, in its Bill of Rights, prohibits the Nation from;

denying “to any person within its jurisdiction the equal protection, application, or opportunity
under the law or deprive any person of liberty or property without due process of law.”...

Article I — Bill of rights, Section 1(k).

Petitioner, as Governor, is charged with the Constitutional responsibility of enforcing the

laws of the Nation as provided in the Article VII, Section 4(a);
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“The Executive power of the Tribes shall be vested in the Governor. The Governor shall
execute, administer, and enforce the laws. The Governor shall enforce court orders.”

Petitioner filed his Complaint seeking injunctive relief on the 1 9th of October, 2017. In

bringing his Complaint, he is seeking to protect the interest of an undermined number of voting

tribal members who were disenfranchised as a result of the actions, or improper actions, of the

Election Commission. In addition, Petitioner seeks judicial assistance whereby a subsequent

Primary Election, and thereafter, General Election, shall be conducted.

Petitioner in his Complaint established by evidence at least eight (8) inappropriate actions

of the Election Commission. The testimony of Petitioner’s witnesses and the testimony of the

Election Commission witnesses, established these eight (2) violations of the Nation’s election

law and Constitution. These violations constituted the disenfranchisement of a number of tribal

members who voted but whose vote was not counted by the wrongful actions of the Election

Commission.

The Court, having heretofore, granted Temporary Injunctive relief disallowing the results

and certification of the Primary Election.

The Court hereby declares the Election Commission shall conduct a new Primary

Election considering the Trial Court’s injunctive orders, as well as the Election Commission,

shall comply with the Constitutional provisions of Tribal elections, as well as the Tribe’s

Election Code. The Court does not assume any supervision, or regulatory authority, other than

its authority granted by the Nation’s Constitution.
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I respectfully dissent from the majority opinion.

DATED this 17th day of November, 2017.

( Ju7ce of the Supreme Court
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