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CORPORATE DISCLOSURE STATEMENT 
 

Respondent the Suquamish Indian Tribe is a federally recognized Indian 

tribe.  Accordingly, a corporate disclosure statement is not required by Federal 

Rule of Appellate Procedure 26.1. 
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INTRODUCTION 

In September 1970, the United States, on its own behalf and as trustee for 

several western Washington Indian Tribes, and later joined by additional Indian 

Tribes as intervenor plaintiffs, filed a complaint against the State of Washington 

seeking a declaratory judgment concerning the Tribes’ off-reservation treaty 

fishing rights and injunctive relief to provide enforcement of those rights.  The 

Muckleshoot Indian Tribe (“Muckleshoot”) was one of the original Tribes in that 

litigation.  The case area at issue included “that portion of the State of Washington 

west of the Cascade Mountains and north of the Columbia River drainage area, and 

includes the American portion of the Puget Sound watershed, the watersheds of the 

Olympic Peninsula north of the Grays Harbor watershed, and the offshore waters 

adjacent to those areas.”  U.S. v. Washington, 384 F. Supp. 312, 328 (W.D. Wash. 

1974) (“Decision I”).   

The parties agreed that “so far as possible . . . every issue of substantial 

direct or indirect significance to the contentions of any party be raised and 

adjudicated in [the] case.” Id.  The parties spent “more than three years” 

conducting “exhaustive research in anthropology, biology, fishery management 

and other fields of expertise” and “made extreme efforts to find and present by 

witnesses and evidence as much information as possible that pertains directly or 
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indirectly to each issue in the case.”  Id.  As described by Judge Boldt in 1974, id. 

at 330:  

The ultimate objective of [Decision I] is to determine 
every issue of fact and law presented and, at long last, 
thereby finally settle, either in this decision or on appeal 
thereof, as many as possible of the divisive problems of 
treaty right fishing which for so long have plagued all the 
citizens of the area, and still do.  
 

Following a three-week trial, testimony of nearly 50 witnesses, 4,600 pages 

of trial transcript, more than 350 exhibits, and extensive briefing by all the parties, 

Judge Boldt conducted “an exhaustive examination of the controlling law, the 

briefs and oral argument of counsel” and issued 253 separate detailed Findings of 

Fact and 48 Conclusions of Law. Id. at 332, 348.  

Judge Boldt rendered his landmark decision in U.S. v. Washington in 1974.  

It was a decision celebrated by the treaty Tribes of western Washington, indeed all 

of Indian country.  His decision is rightfully considered one of social justice and 

established that the solemn promises made in treaties by the United States to the 

Tribes that they would forever be secure in their rights to fish at their usual and 

accustomed fishing grounds and stations (“U&A”) would be honored.  Decision I 

recognized and affirmed treaty fishing rights, and in so doing, ensured that the 

Tribes would have a means to sustain their cultures, economies, and bodies.  

Furthermore, and particularly important here, the decision determined the locations 

of the waters in which many of the treaty Tribes may exercise their fishing rights.   
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Knowing that implementation of his Order might face future challenges and 

that there might be some issues that the parties could not have anticipated, Judge 

Boldt included a unique Permanent Injunction that continued the jurisdiction of the 

district court.  Since Decision I, numerous subproceedings have been brought in 

U.S. v. Washington pursuant to this continuing jurisdiction, including 

Subproceeding 17-02 (“17-02”), the subject of the current appeal. 

In 1998, this Court was asked to clarify the scope of the district court’s 

continuing jurisdiction under the Permanent Injunction.  Muckleshoot Tribe v. 

Lummi Indian Tribe, 141 F.3d 1355 (9th Cir. 1998) (“Muckleshoot I”) was a 

watershed decision in U.S. v. Washington.  This Court made clear that where Judge 

Boldt “specifically determined” the U&A of a Tribe in Decision I, the district 

court’s continuing jurisdiction is not available to alter, amend, or enlarge upon that 

prior U&A determination.  Rather, in such cases, continuing jurisdiction is limited 

to proceedings seeking to divine Judge Boldt’s intent.   

Subproceeding 17-02, in effect, proposes to overrule this Court’s 

Muckleshoot I holding.  If Muckleshoot’s theory of jurisdiction were to be 

accepted, it would mean that Decision I effectively settled nothing, and that the 

Findings of Fact Judge Boldt issued could be revisited at any time by a Tribe filing 

a new subproceeding, as Muckleshoot has done here. 
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Subproceeding 17-02 is not the first time that Muckleshoot has sought to 

enlarge its Puget Sound U&A.  In 1997, the Puyallup Tribe filed a new 

subproceeding, Case No. 97-sp-0001RSM (Rothstein, J. presiding) (“97-01”), 

seeking a determination that Decision I did not secure U&A to Muckleshoot in any 

marine or saltwater areas beyond Elliott Bay.  97-01 concerned the meaning of 

Finding of Fact No. 76 (“FOF #76”) in Decision I, in which Judge Boldt found that 

Muckleshoot’s U&A consisted “primarily” of several freshwater river systems or 

portions thereof, and “secondarily in the saltwater of Puget Sound.”  Decision I, 

384 F.Supp. at 367. 

  In response to Puyallup’s Request for Determination (“Puyallup RFD”) 

(which was later joined by Suquamish and Swinomish), Muckleshoot asked the 

district court to declare that Judge Boldt intended to include essentially all of Puget 

Sound in Muckleshoot’s U&A.  Judge Rothstein applied Muckleshoot I and found 

that Judge Boldt intended that “secondarily” in Puget Sound as used in FOF #76 

did not extend to contested waters beyond Elliott Bay.  Consistent with 

Muckleshoot I, Judge Rothstein allowed Muckleshoot to fully expound upon the 

record before Judge Boldt, and, importantly, to also offer extra record evidence not 

before Judge Boldt relevant to understanding his intent.   

Nearly twenty years after 97-01 was decided (and affirmed), Muckleshoot 

again seeks, in 17-02, to invoke the continuing jurisdiction of the district court in 
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order to enlarge upon Muckleshoot’s Puget Sound U&A first declared by Judge 

Boldt in Decision I, and then reviewed and clarified by Judge Rothstein in 97-01.  

Muckleshoot’s latest RFD seeks “additional locations in the saltwater of Puget 

Sound not determined in earlier proceedings in this action.”  ER 16.  Muckleshoot 

argues that it has never previously had a “fair opportunity” to adjudicate its Puget 

Sound U&A.  The district court below (Martinez, J., presiding) followed this 

Court’s Muckleshoot I decision and dismissed Subproceeding 17-02.  

If Muckleshoot’s attack on Muckleshoot I is successful, every Tribe that has 

had its U&A specifically determined by Judge Boldt would be entitled to a new 

full evidentiary proceeding to alter, amend, or enlarge upon its previously 

established U&A.  Even more, every Tribe that has availed itself of the continuing 

jurisdiction of the permanent injunction to have ambiguities in Judge Boldt’s initial 

specific determinations resolved in favor of an expanded fishing area, and has not 

been granted the relief sought, can ignore that negative outcome and demand yet 

another full evidentiary proceeding.  This paradigm – the history of Muckleshoot’s 

U&A litigation history set against its position now – is not consistent with 

Muckleshoot I.  Rather, it is directly contrary to, and would, if accepted by this 

Court, effectively overrule, Muckleshoot I. 

We respectfully request that this Court reject Muckleshoot’s effort to 

essentially overrule Muckleshoot I.  Seven treaty Tribes have opposed 
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Muckleshoot’s proposal to fundamentally alter the law of the case.  Those seven 

Tribes, under Muckleshoot’s theory, also would be entitled to almost unlimited 

access to the continuing jurisdiction of the district court and their own new 

evidentiary trials blind to past adjudications to which they have previously been 

party.  Notwithstanding the opportunities that we can imagine in such a broad re-

opener, the chaos that would attend in both the court and on the fishing grounds 

should foreclose any fantasies about the possibilities of yet another day in court.   

JURISDICTIONAL STATEMENT 

The district court does not have jurisdiction over Subproceeding 17-02 for 

the reasons presented in this brief.  Suquamish moved to dismiss for lack of subject 

matter jurisdiction and for failure to state a claim upon which relief may be 

granted, and the district court granted the motion. 

ADDENDUM 

Pursuant to Ninth Circuit Rule 28-2.7, all relevant statutory, constitutional, 

and/or regulatory authorities are set forth in the Addendum to the Muckleshoot 

Indian Tribe’s Corrected Opening Brief. 

ISSUES PRESENTED 

1. Collateral estoppel, also known as issue preclusion, “bars ‘successive 

litigation of an issue of fact or law actually litigated and resolved in a valid court 

determination essential to the prior judgment,’ even if the issue recurs in the 
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context of a different claim.”  Taylor v. Sturgell, 553 U.S. 880, 892 (2008), quoting 

New Hampshire v. Maine, 532 U.S. 742, 748–49 (2001).  Was the district court 

correct in determining that Muckleshoot is collaterally estopped from relitigating 

its previously-adjudicated U&A in Washington Department of Fisheries catch 

reporting areas 9, 10, and 11 (“Areas 9, 10, and 11”), given that Muckleshoot’s 

U&A in Areas 9, 10, and 11 was “actually litigated and resolved” by the district 

court in Subproceeding 97-01 (Rothstein, J. presiding), when the district court 

found that Muckleshoot does not have U&A in Areas 9, 10 and 11, and this Court 

affirmed?  

2. Muckleshoot has invoked jurisdiction under Paragraph 25(a)(6) of the 

Order Modifying Paragraph 25 of Permanent Injunction, entered in the district 

court on August 24, 1993 (“Paragraph 25(a)(6)” or “25(a)(6)”), which provides in 

relevant part that a party “may invoke the continuing jurisdiction of [the district 

court] in order to determine … [t]he location of any of a tribe’s usual and 

accustomed fishing grounds not specifically determined by [Decision I].”  

(emphasis added).  Was the district court (Martinez, J., presiding) correct in 

determining that Judge Boldt “specifically determined” Muckleshoot’s U&A under 

the Treaties of Point Elliott and Medicine Creek in the saltwater of Puget Sound in 

Decision I, and therefore there is no continuing jurisdiction under Paragraph 

25(a)(6) for Muckleshoot’s current Request for Determination (“RFD”)? 
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3.  In Subproceeding 97-01, (Rothstein J., presiding) Muckleshoot 

brought a motion to dismiss, and argued that the district court cannot make a 

supplemental finding under Paragraph 25(a)(6) because Muckleshoot’s U&A had 

previously been “specifically determined” by Judge Boldt.  Order Granting 

Respondent’s Motion to Dismiss in Part, Granting Petitioners’ Motion to Strike in 

Part and Scheduling Pretrial Conference (“1998 Order (Rothstein, J.)”), S-SER 

177, Muckleshoot Indian Tribe’s Memorandum in Support of Motion to Dismiss, 

S-SER 494.   The district court agreed with Muckleshoot that Judge Boldt had 

already made a “specific determination” of its U&A and granted Muckleshoot’s 

motion to dismiss with respect to the contested waters in areas beyond Areas 9, 10, 

and 11 for lack of jurisdiction under any subsection of Paragraph 25(a).  Id., S-SER 

177–178.  As Judge Martinez found below in his Order in Subproceeding 17-02 

now on appeal: 

Indeed, in 97-sp-0001, Muckleshoot argued that this 
Court ‘cannot make a supplemental finding under 
[25(a)(6)] under Muckleshoot [I] to determine their 
fishing rights in areas beyond 9, 10, and 11. . ..  This 
Court then granted Muckleshoot’s motion to dismiss with 
respect to areas beyond Areas 9, 10, and 11, and 
reserve[d] the question of whether those areas are part of 
Muckleshoot’s U&A . . . reserving jurisdiction to 
consider Muckleshoot’s U&A in those beyond waters 
under 25(a)(1), not 25(a)(6). 
 

ER 12–13.  Does judicial estoppel preclude Muckleshoot from now trying to 

invoke Paragraph 25(a)(6) to assert these new U&A claims given that Muckleshoot 
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previously prevailed in its argument that its U&A had been “specifically 

determined” by Judge Boldt such that the district court lacked subject matter 

jurisdiction under 25(a)(6)?  

STATEMENT OF THE CASE 

Suquamish concurs with the Responding Tribes’1 Statement of the Case.  

SUMMARY OF THE ARGUMENT 

The original trial proceedings before Judge Boldt spanned the course of 

approximately four years, during which the court provided Muckleshoot and other 

Tribes the opportunity to present evidence as to the location of their U&A.  Judge 

Boldt made extensive Findings of Fact describing the Tribes’ U&A, usually citing 

the specific evidence that he relied upon.  With respect to Muckleshoot, he found 

that its antecedents were dominantly “upriver peoples” based on the evidence 

Muckleshoot submitted in support of its extensive freshwater or riverine U&A.  In 

addition, Muckleshoot submitted evidence in support of a determination of some 

form of U&A in Puget Sound.  Ultimately, Judge Boldt determined that 

Muckleshoot’s U&A consisted “primarily” of several freshwater river systems or 

                                           
 
 
1 The “Responding Tribes” include the Jamestown S’Klallam Tribe, Port Gamble 
S’Klallam Tribe, Swinomish Indian Tribal Community, and Tulalip Tribe, which 
have filed a separate Answering Brief. 
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portions thereof, and “secondarily in the saltwater of Puget Sound.”  Decision I, 

FOF #76, 384 F.Supp. at 367. 

At the close of these determinations, Judge Boldt also issued a Permanent 

Injunction providing that the district court retained jurisdiction to determine 

whether a party’s actions are in conformity with the Findings of Fact, or to resolve 

the location of a Tribe’s U&A that was not already “specifically determined” in 

Decision I. 

In 1997, the Puyallup Tribe invoked the continuing jurisdiction of the 

district court and filed Subproceeding 97-01 seeking a determination that Decision I 

did not secure U&A to Muckleshoot in any marine or saltwater areas beyond Elliott 

Bay.  Puyallup RFD, ER 107–133.  Two other Tribes, Suquamish and Swinomish, 

joined Puyallup.  Cross-Request for Determination of Suquamish Tribe and 

Swinomish Indian Tribal Community re: Muckleshoot U&A, ER 100–106.  At 

issue in 97-01 was “whether Judge Boldt intended to designate a saltwater fishery 

for the Muckleshoot and, if so, what areas he intended ‘secondarily in the saltwater 

of Puget Sound’ to encompass.”  Puyallup Indian Tribe v. Muckleshoot Indian 

Tribe, 19 F.Supp.3d 1252, 1305 (W.D. Wash. 1999) (“Puyallup (dist. ct.)”). 
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While the parties to 97-01 were litigating, this Court issued Muckleshoot I,2 

which clarified the relief afforded under the several distinct jurisdictional pathways 

of Paragraph 25.  Importantly, this Court addressed the limits of the district court’s 

jurisdiction under 25(a)(6).  Muckleshoot I held that where a Tribe’s U&A has been 

“specifically determined” in Decision I, continuing jurisdiction under the 

Permanent Injunction lies in 25(a)(1) and not in 25(a)(6).  Muckleshoot I at 1359.  

This remains the law of the case. 

The parties to 97-01 provided supplemental briefing to Judge Rothstein on 

the application of Muckleshoot I.  Muckleshoot’s submission divided the Puget 

Sound waters at issue into two discreet categories – the first being Areas 9, 10, and 

11, and the second as those waters that lie beyond Areas 9, 10, and 11 (the “beyond 

waters”).  Muckleshoot argued that the beyond waters were not properly before the 

court under its 25(a)(1) jurisdiction because Muckleshoot had not engaged in any 

fishing activity in the beyond waters and had not “manifested a current intent” to do 

so.  1998 Order (Rothstein, J.), S-SER 179.  Muckleshoot contended that because it 

was not planning or conducting any fishing activity in those beyond waters, it was 

not appropriate for the district court to evaluate whether such fishing would be in 

                                           
 
 
2 Muckleshoot I involved an appeal in another U.S. v. Washington subproceeding 
involving the scope of the Lummi Tribe’s U&A under the Findings of Fact made 
by Judge Boldt in Decision I. 

  Case: 18-35441, 02/01/2019, ID: 11176723, DktEntry: 42, Page 19 of 68



12 
 

conformity with Decision I.  Muckleshoot further argued that 25(a)(6) jurisdiction 

also was not available to any party to challenge its U&A in those “beyond waters” 

because Judge Boldt’s FOF #76 was a “specific determination.”3 

Judge Rothstein considered the supplemental briefing and concurred with 

Muckleshoot’s position.  The district court found that Judge Boldt had already 

“specifically determined” Muckleshoot’s U&A in the saltwater of Puget Sound in 

FOF #76, albeit ambiguously.  Therefore, under the new Muckleshoot I standard, 

Judge Rothstein determined that the district court could not proceed under 25(a)(6) 

for any of the Puget sound waters at issue.  Rather, its jurisdiction was confined to 

Paragraph 25(a)(1).  The district court agreed with Muckleshoot that 25(a)(1) 

jurisdiction was not appropriate to consider the “beyond waters” because there was 

no fishing occurring and no intent to initiate fishing activity.  Judge Rothstein 

granted the Muckleshoot motion to dismiss with respect to those “beyond waters.”  

1998 Order (Rothstein, J.), S-SER 179.  

                                           
 
 
3 See Memorandum in  Support of Respondent Muckleshoot Indian Tribe’s Motion 
to Dismiss (97-01), S-SER 479 (“[T]he reservation of continuing jurisdiction in 
this case does not permit relitigation of Muckleshoot’s fishing places in Puget 
Sound, because that matter was specifically decided in the first decision [in 
Decision I]”); S-SER 493 (25(a)(6) “is inapplicable because Judge Boldt 
‘specifically determined’ that Muckleshoot has usual and accustomed fishing 
places in ‘Puget Sound.’”) 
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After the district court concurred with Muckleshoot that FOF #76 was a 

“specific determination”, and that the court retained only 25(a)(1) jurisdiction, the 

Puget Sound waters that remained at issue in 97-01 were only Areas 9, 10, and 11.  

Judge Rothstein understood that Muckleshoot I necessarily limited the scope of 

relevant evidence to the record before Boldt and extra-record evidence probative of 

Judge Boldt’s “intent” regarding Areas 9, 10, and 11 in FOF #76, that is, did Judge 

Boldt intend FOF #76 to include the waters beyond Elliott Bay that were defined as 

Areas 9, 10, and 11? 

 Muckleshoot brought a motion for summary judgment claiming all Puget 

Sound saltwater areas beyond Elliott Bay from Admiralty Inlet in Area 9 to the 

central sound of Area 10 between  Kitsap County and King County, all the way 

South to Area 11 and the Tacoma Narrows.  S-SER 477–521.  The cross-motion of 

the Suquamish and aligned Tribes sought a declaration that Areas 9, 10, and 11 that 

lie outside of Elliott Bay were not intended by Judge Boldt’s specific determination 

in FOF #76 to be Muckleshoot U&A.  S-SER 196 (Dkt. Nos. 119–120). 

After an evidentiary hearing, where Muckleshoot presented extra-record 

evidence of its saltwater U&A for the purpose of determining Judge Boldt’s intent 

in using the phrase “secondarily in the saltwater of Puget Sound”, Judge Rothstein 

determined that Muckleshoot U&A did not include Areas 9, 10, and 11, and issued 

a final judgment enjoining Muckleshoot from fishing in those areas.  Muckleshoot 
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appealed to this Court and lost.  This Court affirmed the district court’s finding that 

Muckleshoot did not have U&A in Areas 9, 10, and 11.  Puyallup Indian Tribe v. 

Muckleshoot Indian Tribe, 235 F.3d 429 (9th Cir. 2000) (“Puyallup”). 

Almost two decades after the final judgment in 97-01, Muckleshoot initiated 

17-02 seeking to invoke Paragraph 25(a)(6) of the Permanent Injunction.  In this 

proceeding, it pursues a third round of U.S. v. Washington litigation regarding the 

scope of its saltwater U&A.  Indeed, Muckleshoot pleads for a new full-evidentiary 

trial to attempt to prove that it has extensive U&A encompassing many square miles 

of Puget Sound to the north, south, and west of Elliott Bay. Its new claim renews its 

quest to include the same Areas 9, 10, and 11 that were the subject of 97-01, in 

which Judge Rothstein at the district court found and specifically determined that 

Areas 9, 10, and 11 were not Muckleshoot U&A, and that this Court affirmed in 

Puyallup.   Now, Muckleshoot’s expansive new 2017 claim, in addition to the areas 

it claimed in 1997, includes the saltwater areas that adjoin the Suquamish Port 

Madison reservation lands and other waters that are culturally understood to be the 

home waters of the Suquamish Tribe. 

In 2017, the Suquamish Tribe moved to dismiss 17-02 for failure to state a 

claim for which relief can be granted under Fed.R.Civ.P. 12(b)(6), and also for lack 

of subject matter jurisdiction under Fed.R.Civ.P. 12(b)(1).  S-SER 22–43.  The 

Swinomish, Port Gamble S’Klallam and Jamestown S’Klallam Tribes 
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(“Responding Tribes”) also moved to dismiss.  ER 431 (Dkt. 25).  After considering 

the motions of Suquamish and the Responding Tribes, the district court (Martinez, 

J. presiding) found three separate and independent bases for dismissing 

Muckleshoot’s expansive claims to additional U&A in Puget Sound. 

Suquamish, like the Responding Tribes, moved to dismiss this most recent  

Muckleshoot RFD because Muckleshoot seeks to invoke 25(a)(6) jurisdiction of the 

district court that is simply not available because of the law of this case.  That 

jurisdiction is not available here because Judge Boldt already made a “specific 

determination” describing Muckleshoot’s U&A in FOF #76, under this Court’s 

standard announced over twenty years ago in Muckleshoot I.   When Judge Boldt 

“specifically determined” the U&A of a Tribe, as he did for Muckleshoot’s Puget 

Sound U&A in FOF #76, 25(a)(6) jurisdiction does not lie.  See Muckleshoot I.  

Immediately following this Court’s decision in Muckleshoot I, the district court 

(Rothstein, J.) ruled in 97-01 that FOF #76 “specifically determined” Muckleshoot 

U&A in a manner that left only 25(a)(1) jurisdiction available.  Puyallup (dist. ct.), 

19 F.Supp.3d at 1275.    

Consistent with Judge Rothstein’s Order in 97-01, the first basis for granting 

the motions to dismiss in Judge Martinez’s Order in 17-02 is lack of subject matter 

jurisdiction under Paragraph 25(a)(6).  Judge Martinez, too, found that the district 

court lacks jurisdiction due to the prior specific determination in FOF #76.  “As an 
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initial matter, the Court finds that Judge Boldt specifically determined Muckleshoot 

U&A in Decision 1, and therefore there is no continuing jurisdiction under 

Paragraph 25(a)(6).”  Order (Martinez, J.), ER 12.  Muckleshoot does not squarely 

or effectively argue in its Corrected Opening Brief (“COB”) that the district court 

erred in finding that FOF #76 is a specific determination. Muckleshoot does not and 

cannot reconcile how it argued twenty-years ago in 97-01 that FOF #76 was a 

specific determination foreclosing 25(a)(6) jurisdiction, but now can invoke that 

same 25(a)(6) jurisdiction.  We respectfully request that this Court affirm the 

district court on its first grounds for dismissal – lack of subject matter jurisdiction. 

The second basis for dismissal articulated by the district court (Martinez, J. 

presiding) responds to arguments of Suquamish and the Responding Tribes based 

upon the doctrine of judicial estoppel.  The motions to dismiss described to the 

district court how Muckleshoot had taken the position in 97-01 that Judge Boldt’s 

1974 “specific determination” divested the district court of 25(a)(6) jurisdiction 

with respect to review of certain areas of Puget Sound beyond Elliott Bay.  We 

showed that Muckleshoot prevailed in its argument in 97-01 that the district court 

was devoid of 25(a)(6) jurisdiction, and that, as a result, Judge Rothstein granted its 

motion to dismiss in part, thus removing a vast swath of Puget Sound water from 

jeopardy or further inquiry in 97-01.  Puyallup (dist. ct.), 19 F.Supp.3d at 1307. 
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Judge Martinez’s Order below revisits the history of Muckleshoot’s 

arguments against 25(a)(6) jurisdiction then, and its reversal and demand for it 

now, and states that “[t]he Court agrees with the Moving Tribes that it is clear from 

the prior Order that it was reserving jurisdiction to consider Muckleshoot’s U&A in 

those beyond waters under 25(a)(1), not 25(a)(6). … Because Muckleshoot invokes 

only 25(a)(6) jurisdiction, the Court may not proceed on any of its U&A claims.”  

Order (Martinez, J.), ER 13, citing 1998 Order (Rothstein, J.), S-SER 178–179.  

Muckleshoot does not believe that the district court (Martinez, J.) accepted 

the arguments raising judicial estoppel as a separate basis for dismissal, but 

nonetheless, addresses judicial estoppel in Section IV of its Corrected Opening 

Brief (“COB”).  It is fair enough to say that the district court below did not attach 

the label “judicial estoppel” to its analysis and second grounds for dismissal.  

However, it is not fair to suggest that the district court failed to notice 

Muckleshoot’s inconsistent legal position in 97-01 – in which Muckleshoot 

successfully argued that there was no 25(a)(6) jurisdiction because Judge Boldt had 

already made a specific determination of Muckleshoot’s U&A in Puget Sound – 

and Muckleshoot’s reversal of that legal position by now claiming it has a right to 

25(a)(6) jurisdiction for its expanded U&A claim.  The district court (Martinez, J., 

presiding) clearly tied its second basis for dismissal to that history of changing legal 

positions of Muckleshoot as an independent basis for dismissing the case. 

  Case: 18-35441, 02/01/2019, ID: 11176723, DktEntry: 42, Page 25 of 68



18 
 

Muckleshoot is master of its own litigation and has chosen to not address the 

substance of the district court’s second grounds for dismissal presented in the April 

24, 2018 Order. 

Finally, and as the third independently sufficient ground for its Order 

dismissing the RFD, the district court agreed that the doctrine of collateral estoppel 

barred Muckleshoot from relitigating the issue of whether or not Areas 9, 10, and 

11 were its Puget Sound U&A.  The district court correctly applied the preclusive 

doctrine of collateral estoppel because Muckleshoot’s current claim to Areas 9, 10, 

and 11 mirrors precisely the issue presented in 97-01.  That issue was actually 

litigated, and the resolution of that issue was reduced to judgment, and ultimately 

affirmed in whole on appeal to this Court in Puyallup.   

As discussed below, Muckleshoot confuses the district court’s application of 

collateral estoppel.  Muckleshoot argues that the district court erred in finding that 

the issues in 97-01 and 17-02 are identical, and asserts that, even if the issues are 

identical, 97-01 did not provide Muckleshoot a “full and fair” opportunity to litigate 

whether Areas 9, 10, and 11 are part of its Puget Sound U&A.  Muckleshoot’s 

arguments are unavailing.  As discussed below, there is identity of issue, 

Muckleshoot’s prior litigation opportunity was full and fair, and its efforts in 97-01 

to prove its claim to those waters were in fact vigorous.  We respectfully submit 
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that this Court should affirm the district court on this third ground for dismissal in 

addition to the two that precede it. 

Muckleshoot’s COB conflates the district court’s three independent bases to 

dismiss.  It is not correct that the district court relied upon collateral estoppel to find 

that it lacked subject matter jurisdiction in the way Muckleshoot argues.  Rather, the 

district court made its finding that it lacked subject matter jurisdiction under 

25(a)(6) as an “initial” decision based purely and squarely on the plain reading of 

the Permanent Injunction, this Court’s decision in Muckleshoot I, and the law of the 

case that includes its prior decision in 97-01 (affirmed on appeal) that FOF #76 was 

a “specific determination” of Muckleshoot U&A eliminating access to 25(a)(6) 

jurisdiction.  The district court does not use the words “collateral estoppel” in its 

Order until page 11 (ER 13), after it “finds” it lacks subject matter jurisdiction at 

page 10 of the Order (ER 12). 

Each of the three independent bases for dismissal addressed by the district 

court in its Order on appeal here support its decision to dismiss Subproceeding 17-

02.  We argue the merits of each of the three grounds for dismissal provided by the 

district court below, but in a slightly different sequence than which they appear in 

the Order.   First, we argue that the district court correctly found that Muckleshoot 

was barred by collateral estoppel from relitigating its claims to U&A in Areas 9, 10, 

and 11.  Suquamish urges this Court to affirm the district court on that basis.  Next, 
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we argue that the district court properly found in 17-02 below, as it had previously 

in 97-01, that it lacked subject matter jurisdiction under 25(a)(6) because Judge 

Boldt had made a “specific determination” of Muckleshoot U&A “secondarily in 

the saltwater of Puget Sound,” in FOF #76.  We urge that this Court affirm the 

Order dismissing on this basis as well.  Finally, we argue that the district court 

recognized the merits of the Tribes’ arguments based on judicial estoppel, squarely 

addressed the facts and history supporting application of judicial estoppel in its 

Order, and thereafter made its third determination compelling dismissal.   While not 

necessary to affirm the district court on either of its two other grounds for dismissal, 

Suquamish respectfully requests that that this Court clarify that based on the Order 

and the record, judicial estoppel provides a third independent basis upon which this 

Court may affirm the district court decision to dismiss Subproceeding 17-02. 

ARGUMENT 

I. THE DOCTRINE OF ISSUE PRECLUSION BARS THAT PORTION 
OF MUCKLESHOOT’S CLAIM TO AREAS 9, 10, AND 11 BEYOND 
ELLIOTT BAY BECAUSE THAT ISSUE WAS PREVIOUSLY 
FULLY LITIGATED. 

 
A. Standard of Review 

 
Issues regarding issue preclusion (collateral estoppel) are reviewed de novo. 

See Garity v. APWU Nat’l Labor Org., 828 F.3d 848, 854 (9th Cir. 2016).   The 

preclusive effect of a prior judgment is a question of law reviewed de novo.  See 

Jacobs v. CBS Broadcasting, Inc., 291 F.3d 1173, 1176 (9th Cir. 2002). 
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B. The District Court Properly Found That Muckleshoot Is 
Collaterally Estopped From Relitigating The Court’s Prior 
Determination That Muckleshoot Does Not Have U&A In Areas 
9, 10, and 11. 

 
  The Rule 12(b)(6) basis for Suquamish’s motion to dismiss Muckleshoot’s 

claim for more expansive U&A in the saltwater of Puget Sound in 17-02 targets 

specifically that portion of the expanded U&A within Areas 9, 10, and 11. With 

respect to that portion of Muckleshoot’s expansive U&A claim in 17-02, the 

district court agreed with Suquamish that the doctrine of collateral estoppel must 

be applied. The district court correctly determined that the issue of whether or not 

Muckleshoot saltwater U&A in Puget Sound includes Areas 9, 10, and 11 was 

precisely the issue previously adjudicated by the district court in 97-01 (Rothstein, 

J., presiding), and could not be re-litigated now, nearly two-decades later. 

1. The District Court Correctly Relied Upon Subproceeding 97-01 as the 
“Prior Litigation” that Barred Muckleshoot from Relitigating Its 
Claims to Additional U&A in Areas 9, 10, and 11.   

 
In 2017, after the twenty-year pause that followed the conclusion of 97-01, 

Muckleshoot launched into a third-round of litigation regarding its saltwater U&A 

with 17-02, making a claim to a vast area of Puget Sound that, once again, 

includes Areas 9, 10, and 11 (as well as home waters of the Suquamish Tribe).  In 

response, the Suquamish Tribe urged the district court to conduct a careful review 

of 97-01.  In 97-01, Judge Rothstein presided over protracted and extensive 

litigation that culminated with her decisions about Muckleshoot’s ability, or lack 
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thereof, to invoke 25(a)(6) jurisdiction, as well as the geographic scope of its 

saltwater U&A4 – both issues that Muckleshoot seeks to re-litigate here. 

Suquamish argued, and the district court found below, that collateral estoppel 

compelled dismissal of Muckleshoot’s repeated claim to Areas 9, 10, and 11 

because that issue was conclusively resolved in 97-01.  

The district court Order demonstrates careful study of the extensive 

litigation that was Subproceeding 97-01, and Muckleshoot’s first attempt to claim 

essentially all of Puget Sound, including Areas 9, 10, and 11, as saltwater U&A 

twenty-years ago. Order (Martinez, J.), ER 9.    The district court correctly 

understood that it (through Judge Rothstein in 97-01) had previously determined 

that Muckleshoot does not have U&A in Puget Sound Areas 9, 10, and 11.  Judge 

Rothstein’s judgment went to this Court on appeal and was affirmed.  Thus, the 

district court below (Martinez, J.) agreed with the Suquamish Tribe that 

Muckleshoot was collaterally estopped from relitigating claims for Areas 9, 10, 

and 11 because that precise issue was actually litigated and resolved in 97-01. 

The district court’s reasoning and conclusions in 17-02 regarding the 

application of collateral estoppel, now attacked on appeal by Muckleshoot, are 

sound.  The district court “initially” addressed the Rule 12(b)(1) lack of subject 
                                           
 
 
4 See 1999 Order (Rothstein, J.), S-SER 82 (“The parties seek a ruling on the extent 
of Muckleshoot’s saltwater fishing rights in Puget Sound”); see also S-SER 88–95. 
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matter jurisdiction arguments brought by each of the objecting Tribes in its Order.  

It made a finding that it lacked subject matter jurisdiction and determined that the 

objecting Tribes had prevailed on that basis.  Order (Martinez, J.), ER 12.   

While that would have sufficed, the district court buttressed its foundation 

for dismissing the case, and subsequently turned squarely to Suquamish’s separate 

collateral estoppel argument brought pursuant to Rule 12(b)(6).  ER 13.  That 

additional basis for dismissal targeted Muckleshoot’s renewed claims to Areas 9, 

10, and 11, specifically.  The district court determined that collateral estoppel was 

an additional proper basis for dismissal: 

Further, Muckleshoot is collaterally estopped from 
relitigating its previously-adjudicated U&A in Areas 9, 
10, and 11 . . . .  As noted above, Muckleshoot’s U&A in 
Areas 9, 10, and 11 has been “actually litigated and 
resolved” by this Court and a prior judgment has been 
issued that establishes that Muckleshoot does not have 
U&A in Areas 9, 10, and 11.  Case No. 97-sp-0001 RSM.  
That prior judgment has been affirmed by the Ninth 
Circuit.  Thus, Muckleshoot cannot re-litigate those areas 
now. 

 
Order (Martinez, J.), ER 13.  This Court’s affirmance noted above in the district 

court’s order is Puyallup, 235 F.3d at 438, wherein this Court concluded that 

“Muckleshoot’s ancestors did not engage in U&A saltwater fishing beyond Elliott 

Bay.”  The district court was correct to conclude that collateral estoppel provides 

an additional and alternative basis for dismissal, and we urge this Court to affirm. 
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Collateral estoppel, also known as issue preclusion, “bars ‘successive 

litigation of an issue of fact or law actually litigated and resolved in a valid court 

determination essential to the prior judgment,’ even if the issue recurs in the 

context of a different claim.”  Taylor, 553 U.S. at 892, quoting New Hampshire, 

532 U.S. at 748–49. See also Restatement (Second) of Judgments § 27 (1982) 

(“When an issue of fact or law is actually litigated and determined by a valid and 

final judgment . . . the determination is conclusive in a subsequent action between 

the parties.”)  Like the related doctrine of res judicata, issue preclusion protects 

finality and promotes judicial economy by preventing the needless litigation of 

previously determined issues.  Preclusion also spares litigants the burden and 

expense of relitigation.  Parklane Hosiery Co. v. Shore, 439 U.S. 322, 326 (1979). 

With specific citation to Taylor, the district court granted Suquamish’s motion to 

dismiss based on Rule 12(b)(6).  This Court should affirm. 

2. Muckleshoot Mischaracterizes the District Court’s Application of 
Collateral Estoppel.  
 

Muckleshoot conflates the district court’s treatment of the Rule 12(b)(1) 

(subject matter jurisdiction) grounds for dismissal presented by both the 

Suquamish and Responding Tribes, with the district court’s separate treatment of 

the Rule 12(b)(6) (collateral estoppel) basis for dismissal advanced only by the 

Suquamish Tribe.  Suquamish’s collateral estoppel arguments, and the district 

court’s application thereof, focused specifically and only on the Areas 9, 10, and 
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11 portion of Muckleshoot’s U&A enlargement claim.  And, the “prior 

proceeding” of import for collateral estoppel raised by Suquamish and considered 

by the district court for Areas 9, 10, and 11, was 97-01, not Decision I.  

Muckleshoot’s confused attack is not warranted when one looks closely at 

the reasoning of the district court’s April 24, 2018, Order.  On page 10 of its Order 

(ER 12), the district court clearly addressed the Rule 12(b)(1) lack of subject 

matter jurisdiction grounds raised by both motions to dismiss, finding that there is 

no continuing jurisdiction under 25(a)(6).       

The doctrine of collateral estoppel was not presented by the Suquamish 

Tribe, or the other Tribes in support of their motions to dismiss under Rule 

12(b)(1) for lack of subject matter jurisdiction.  Notwithstanding Muckleshoot’s 

representations to the contrary, the district court did not rely upon or apply the 

doctrine of collateral estoppel in its analysis of the lack of subject matter 

jurisdiction arguments.5  In fact, the district court did not even mention collateral 

estoppel in its Order until after it had determined that Subproceeding 17-02 must 

be dismissed for lack of subject matter jurisdiction because 25(a)(6) is not a proper 

basis for U&A claims if the requesting tribe has already had a “specific 

determination” of its U&A.  When the district court’s application of collateral 
                                           
 
 
5 See the district court’s independent 12(b)(1) lack of subject matter jurisdiction 
basis for dismissing 17-02 as discussed infra. at Section II. 
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estoppel is reviewed as it actually appears on the face of its Order (relating to 

Areas 9, 10, and 11 only), and not in the way imputed to the district court in 

Muckleshoot’s COB (wrongly stating the district court relied on preclusion to find 

lack of subject matter jurisdiction), it is clear that the district court’s ruling on the 

collateral estoppel grounds of the Suquamish motion is sound, and should be 

affirmed by this Court.  

C. The District Court Correctly Interpreted and Relied upon Judge 
Rothstein’s Decision in Subproceeding 97-01 to Find Identity of 
Issue and Full and Fair Actual Litigation of that Issue to Renewed 
Claims to U&A in Areas 9, 10, and 11. 

 
After much linguistic meandering, at Section I.E (page 36) of its COB, 

Muckleshoot finally arrives at the place where it attempts to confront how the 

district court actually evaluated and applied collateral estoppel in its Order.  As 

discussed above, Judge Martinez carefully analyzed Judge Rothstein’s decision in 

97-01, and found that Muckleshoot is collaterally estopped from re-litigating the 

issue of whether or not Areas 9, 10, and 11 are Muckleshoot U&A because that 

issue was actually litigated and previously determined by Judge Rothstein and 

affirmed by this Court.   

In Section I.E of the COB, Muckleshoot presents its differing views on what 

Judge Rothstein did or did not do in 97-01, then parlays those differences with the 

district court into assertions of error in its collateral estoppel ruling.  Muckleshoot 
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offers five points of separation between the district court’s interpretation of what 

transpired in 97-01 and that of its own.6  

Two of those five points are aimed at the district court’s reliance on 97-01 to 

find that Muckleshoot is collaterally estopped from re-litigating claims for 

saltwater U&A in Areas 9, 10, and 11.  The first is Muckleshoot’s argument that 

there is not “identity of the issue” presented to Judge Rothstein in 97-01 with that 

presented Judge Martinez in 17-02.  COB at 40. The second is Muckleshoot’s 

argument that even if the issues are in fact identical, it did not have a “full and fair 

opportunity” to litigate them in 97-01. COB at 37, 41.  Muckleshoot’s attack on the 

district court’s interpretation of the issue resolved in 97-01, and its protest that 

even if identical, the issue was not fully and fairly litigated, do not withstand 

scrutiny. 

1. Inclusion or Exclusion of Those Waters Beyond Elliott Bay 
Delineated as Areas 9, 10, and 11 Was the Issue Determined in 
97-01 and Is an Issue Presented Again in 17-02. 

 
Muckleshoot does not dispute that the waters beyond Elliott Bay known as 

Areas 9, 10, and 11 are a significant portion of its total U&A enlargement claim in 
                                           
 
 
6 Muckleshoot also generally chides the district court for not actually “evaluating 
the elements of issue preclusion” in its Order.  COB at 31. Given that the district 
court cited the same controlling Supreme Court authority for the elements of issue 
preclusion in its Order offered by Muckleshoot, Taylor v. Sturgell, 553 U.S. at 892, 
the suggestion that the district court was somehow slapdash or undisciplined with 
respect to proper collateral estoppel jurisprudence is unwarranted. 
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17-02.  It does not assert that the waters known as Areas 9, 10, and 11 now 

claimed are in any way different than the Areas 9, 10, and 11 at issue in 97-01.  

The current Muckleshoot contested waters claim for all of Areas 9, 10, and 11 in 

17-02 is therefore precisely the same claim for the same waters at issue in 97-01.  

Thus, if the “identity of issues” element necessary for collateral estoppel relates to 

the cartographic character of the waters claimed, the issues are, in fact, identical. 

Beyond cartography, it indisputable that the issues litigated and decided 

previously in 97-01 and presented again in 17-02 are identical.  Judge Rothstein 

consistently framed the issue presented in 97-01 three times in her Order Granting 

Petitioner’s Motion for Summary Judgment, Denying Respondent’s Motion for 

Summary Judgment and Dismissing Subproceeding (“1999 Order (Rothstein, 

J.)”).  The second sentence of the Order states that the “parties seek a ruling on the 

extent of the Muckleshoot’s saltwater fishing rights in Puget Sound.”  S-SER 82.  

Later in that same Order, Judge Rothstein again framed the issue: 

The parties agree that the Muckleshoot have at least some 
fishing rights in Elliott Bay (Area 10A).  What they do 
not agree on is what is the extent of those rights, more 
particularly: 1) whether the Muckleshoot have saltwater 
fishing rights that extend beyond Elliott Bay; 2) if their 
saltwater fishing rights are constrained by the phrase 
‘secondarily’ and 3) if their saltwater fishing rights are 
limited to the shoreline, or whether they include fishing 
on the open water. 
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S-SER 90 (emphasis added).  See also S-SER 83 (describing the dispute).  The 

parties’ framing of the issue presented is entirely consistent with Judge Rothstein’s 

descriptions.  In its Memorandum in Support of Muckleshoot Tribe’s Motion for 

Summary Judgment, Muckleshoot framed the issue it asked the district court to 

resolve: 

Muckleshoot seeks a ruling that Finding No. 76 in Final 
Decision #1 describes Muckleshoot’s saltwater fishing 
places as encompassing Puget Sound in its restrictive 
traditional sense, that is, all marine waters between 
Admiralty Inlet and the Tacoma Narrows.   

 
 S-SER, 477.  To be clear, Areas 9, 10, and 11 are within the bounds of Admiralty 

Inlet and the Tacoma Narrows.7  And in their Memorandum in Support of Motion 

of Puyallup, Suquamish, and Swinomish Tribes for Summary Judgment, see S-SER 

196 (Dkt. 120), the three Tribes framed the issue as follows: 

The Three Tribes ask that the Court interpret [FOF #76] 
to include Muckleshoot’s traditional fisheries in Puget 
Sound at Elliott Bay, but to exclude fisheries in the more 
distant and open marine waters of Salmon Catch 
Reporting Areas, 9, 10, and 11, where the upriver people 
who were the predecessors of the modern Muckleshoot 
Tribe did not customarily fish.   
 

The framing of the issue in 97-01 by Judge Rothstein, and by each of the 

parties, varies linguistically to some small degree, but the scope and intent of each 

                                           
 
 
7 See maps of Areas 9, 10, and 11; S-SER 499–508. 
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articulation of the issue presented for adjudication is in full alignment.  This unity 

of understanding of the issue presented then (and again now) is put in stark relief 

in the civil judgment entered by the district court on September 16, 1999 in 97-01.  

The wording of the judgment is properly treated as the final and precise framing 

of the issue actually litigated and resolved in 97-01: 

The court grants the Swinomish, Suquamish, and 
Puyallup Tribes’ motion for summary judgment and 
denies the Muckleshoot Tribe’s motion for summary 
judgment.  Judgment is entered in favor of Swinomish, 
Suquamish, and Puyallup Tribes and the subproceeding 
is dismissed.  The Muckleshoot Tribe’s U&A is limited 
to Department of Fisheries Area 10A, and the 
Muckleshoot Tribe is hereby enjoined from fishing in 
Department of Fisheries Areas 9, 10, and 11. 

 
Judgment in a Civil Case (Rothstein, J.), S-SER 81 (emphasis added).   The 

judgment clearly shows that the issue of whether or not Muckleshoot U&A extends 

beyond Area 10A (Elliott Bay) into additional saltwater area of Puget Sound 

encompassing Areas 9, 10, and 11 was the issue in 97-01. 

In 17-02, Muckleshoot claims U&A beyond Elliott Bay Area 10A including 

Areas 9, 10, 11 (and more). Muckleshoot RFD, ER 16–36.8  The district court was 

correct in finding that with respect to Areas 9, 10, and 11 in Muckleshoot’s 

renewed U&A claim in 17-02, the issue is identical to that presented in 97-01. 
                                           
 
 
8 Muckleshoot’s RFD includes numerous references to additional U&A in Areas 9, 
10, and 11.  See e.g., ER 16, ¶ 6; ER 16–17, ¶ 7-8; ER 19, ¶ 9; ER 21, ¶ 14. 
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Muckleshoot’s wishes to the contrary do not constitute error by the district 

court below.  Its arguments that there is not identity of issue between 97-01 and 

this portion of its 17-02 saltwater U&A claim are without merit.  

2. Subproceeding 97-01 Actually Litigated and Necessarily 
Decided the Issue of the Inclusion or Exclusion of Areas 9, 10, 
and 11 from Muckleshoot U&A. 

 
The second argument that Muckleshoot makes – that the district court erred 

by finding that collateral estoppel bars relitigation of its prior claim to Areas 9, 10, 

and 11 – is that 97-01 did not offer Muckleshoot a “full and fair” opportunity to 

litigate the issue.  COB at 37, 41.   The “not fair” narrative appears to be the 

dominant theme of Muckleshoot’s appeal.  While pervasive, we focus specifically 

on Muckleshoot’s assertion that 97-01 did not provide a “full and fair” opportunity 

to litigate its claim to Areas 9, 10, and 11 because it is Subproceeding 97-01 that 

the district court (Martinez, J.) exclusively relied on in dismissing on collateral 

estoppel grounds in 17-02. 

  In 97-01, Judge Rothstein presided over a complex piece of litigation, where 

experienced and competent legal counsel represented all parties.  This was not a 

truncated proceeding such as one that might attend an emergency hearing or a 

request for a temporary restraining order.  Rather, this proceeding was initiated on 

January 1, 1997 and concluded in the district court nearly three years later with its 

judgment entered on September 16, 1999.  In that span of time, 174 docket entries 
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were made by the district court, forty-two of which were filings by Muckleshoot.  

Twenty-three of those filings by Muckleshoot were substantive filings, totaling 328 

pages.  See S-SER Volumes 3 and 4 and Docket Sheet at S-SER 182–204.     

Subproceeding 97-01 thoroughly examined the extent of Muckleshoot’s 

“secondary” saltwater U&A determined by Judge Boldt in FOF #76.  First, the 

Puyallup Tribe filed Subproceeding 97-01 seeking a determination that 

Muckleshoot “has no adjudicated usual and accustomed fishing grounds and 

stations in marine waters outside Elliott Bay.”  ER 107.  Shortly thereafter, the 

Suquamish and Swinomish Tribes joined with Puyallup.  

As discussed above, the Puyallup, Swinomish and Suquamish Tribes sought 

a declaratory judgment that Muckleshoot’s U&A “secondarily in the saltwater of 

Puget Sound” does not include waters within Areas 10, 11 or waters west and north 

of Area 10 and an injunction preventing Muckleshoot from fishing those areas, i.e., 

limiting Muckleshoot’s saltwater fishery to Area 10A, in Elliott Bay.  See S-SER 

196 (Dkt. Nos. 119–120).  In its response, a motion to dismiss, Muckleshoot 

argued that Judge Boldt intended the term ‘Puget Sound’ to include the inside 

marine waters from Admiralty Inlet to the Tacoma Narrows (Areas 9, 10, 10A and 

11).  S-SER 482–488. 

 While 97-01 was underway, and with Muckleshoot’s motion to dismiss 

pending, this Court issued Muckleshoot I.  That decision addressed the limitations 
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of 25(a)(6) as a basis for jurisdiction where a Tribe’s U&A was already 

“specifically determined” in Decision I.  The district court in Muckleshoot I was 

faced with interpreting what Judge Boldt meant by his use of the phrase “present 

environs of Seattle” in describing Lummi’s U&A in FOF 46.  On appeal, this 

Court instructed that the case had to proceed under 25(a)(1), not 25(a)(6):      

Decision I acknowledged that ‘it would be impossible to 
compile a complete inventory of any tribe’s usual and 
accustomed fishing grounds and stations.’ Id. at 353.  At 
the same time, subparagraph f of Paragraph 25 [since 
renumbered to 25(a)(6)] reserved continuing jurisdiction 
to determine ‘the location of a tribe’s usual and 
accustomed fishing grounds not specifically determined 
in [Decision I].”  Id. at 419.  Judge Boldt, however, did 
‘specifically determine[  ]’ the location of Lummi’s usual 
and accustomed fishing grounds, albeit using a 
description that has turned out to be ambiguous.  
Subparagraph f [now 25(a)(6)] does not authorize the 
court to clarify the meaning of terms used in the decree 
or to resolve an ambiguity with supplemental findings 
which alter, amend or enlarge upon the description in 
the decree.  … We instruct the district court to proceed 
pursuant to Paragraph 25, subparagraph a [since 
renumbered to 25(a)(1)] to resolve this dispute. 

 
Muckleshoot I, 141 F.3d at 1359 (emphasis added).   

Judge Rothstein gave the parties an opportunity to submit supplemental 

briefing on how the new Muckleshoot I decision applied.  See S-SER 191 (showing 

docket entries for the supplemental briefing).  After review of the supplemental 

briefing, Judge Rothstein determined that under the new Muckleshoot I decision of 

this Court, jurisdiction must be based in 25(a)(1), not 25(a)(6), because Judge 

  Case: 18-35441, 02/01/2019, ID: 11176723, DktEntry: 42, Page 41 of 68



34 
 

Boldt had already specifically determined Muckleshoot’s U&A in FOF #76.  

Therefore, the dispute was over “what areas Judge Boldt intended ‘Puget Sound’ to 

encompass.”  1998 Order (Rothstein, J.) S-SER 170. 

Judge Rothstein next determined that, although a “specific determination,” 

the phrase “secondarily in the saltwater of Puget Sound” in FOF #76 is ambiguous 

because it is “susceptible to more than one interpretation,” both in terms of which 

waters are included in Puget Sound and in terms of what was meant by 

“secondarily.”  Id., S-SER 172–174.   

Third, Judge Rothstein ruled on the type or scope of what evidence would be 

admissible to resolve the ambiguity in FOF #76.  Relying still on Muckleshoot I, 

the district court concluded that “[i]f a ‘judgment is ambiguous or fails to express 

the rulings with clarity, the entire record before the issuing court and the findings 

of fact may be referenced in determining what was decided.’”  1998 Order 

(Rothstein, J.), S-SER 173, quoting Muckleshoot I, 141 F.3d at 1359.  The district 

court also found that it must construe the judgment, i.e., FOF #76, “‘to give effect 

to the intention of the issuing court.’”  Id., quoting Narramore v. United States, 

852 F.2d 485, 490 (9th Cir. 1988).  1998 Order (Rothstein, J.), S-SER 173.  Thus, 

the district court in 97-01 determined that it could consider extra record evidence 

beyond what was before Judge Boldt when he made his finding, but only “as long 

as it is relevant to determining Judge Boldt’s intention,” i.e., what he meant when 
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he found the Muckleshoot had U&A “secondarily in the saltwater of Puget Sound.”  

Id., S-SER 175–176; Puyallup (dist. ct.), 19 F.Supp.3d at 1307 (emphasis added).   

Finally, the district court declared that it would “hold an evidentiary hearing 

for the purpose of determining whether Judge Boldt intended to include Areas 9, 

10, and 11, in his definition of Puget Sound.”  1998 Order (Rothstein, J.), S-SER 

180.  The district court made clear that it would “consider new evidence of [Judge 

Boldt’s] intent,” and, more specifically, “whether Judge Boldt intended to restrict 

Muckleshoot’s U&A in the Puget Sound by finding that they had usual and 

accustomed fishing areas primarily upriver and only ‘secondarily in the saltwaters 

[sic] of Puget Sound.’  And, if he did intend to so restrict their fishing rights, how 

(i.e. geographically, temporally or otherwise).”  Id., S-SER 180.  

After these determinations were made by Judge Rothstein, and prior to the 

evidentiary hearing, the parties were ordered to disclose to one another the fact 

witnesses and exhibits that each would offer at the evidentiary hearing.  

Muckleshoot’s disclosure revealed that it sought to introduce evidence of the 

extent of its treaty-time fishing activities that was not before Judge Boldt in 

Decision I, prompting the opposing Tribes to file a Motion in Limine seeking to 

exclude this specific type of extra-record evidence as irrelevant to shedding light 

on the intent of Judge Boldt.  S-SER 101–168.  Muckleshoot filed a thirteen-page 

memorandum in opposition to the limiting motion, arguing that the extra-record 
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evidence of treaty time fishing was in fact relevant.  S-SER 360–372.  Judge 

Rothstein considered the motion and Muckleshoot’s response and issued a Minute 

Order granting the opposing Tribes’ motion and ruled that the extra-record 

evidence of treaty-time fishing Muckleshoot sought to admit at the evidentiary 

hearing was excluded.  S-SER 100.   

Notably, the surprise of 97-01 was Muckleshoot filing its own motion for 

summary judgment, asking the district court to determine it had U&A in essentially 

all the saltwater areas of Puget Sound.  Muckleshoot Tribe’s Motion for Summary 

Judgment, S-SER 318–319, and Memorandum in Support, S-SER 292–317.  At the 

hearing on cross-motions for summary judgment the district court allowed 

Muckleshoot to present extra record evidence as to its U&A.9  Muckleshoot 

wrongfully represents in its appeal here that it “asserted no claim for relief in [the 

97-01] subproceeding.”  It advises this Court that its position [was] “wholly 

                                           
 
 
9 Indeed, much of the evidence Muckleshoot now seeks to present in 17-02 
overlaps with the extra record evidence it sought to present in the district court in 
97-01.  See Suquamish Indian Tribe’s Motion and Supporting Memorandum to 
Dismiss Muckleshoot’s RFD, S-SER 30–32.  Muckleshoot’s claim that it “now 
invokes Paragraph 25(a)(6) to offer evidence – never before considered by the 
district court – to prove the Tribe’s additional fishing grounds” (COB at 2) is 
directly contrary to the record in 97-01.  Moreover, as the Suquamish Tribe 
demonstrated in the district court below, the evidence Muckleshoot seeks to 
introduce in support of its expanded U&A claim in 17-02 is not “new” evidence; 
rather it has been available to Muckleshoot for years, if not decades.  See S-SER 
40–42; and Declaration of Dr. Georgio Curti, S-SER 44–75. 
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defensive in nature.”  COB at 20.  That representation is obviously disingenuous or 

deeply mistaken.   

Muckleshoot did, in fact, take an offensive position in 97-01 and sought 

relief in its Motion asking the district court (Rothstein, J. presiding) to declare that 

Muckleshoot’s “secondary” saltwater U&A determined by Judge Boldt was 

actually quite immense.  But beyond that current misrepresentation of the record, 

what is most notable is that Muckleshoot brought that offensive motion in 97-01 

after Judge Rothstein ruled that it would not be permitted to offer extra-record 

evidence of treaty-time fishing at the evidentiary hearing.  After more than two-

years of intense litigation in 97-01, Muckleshoot decided to “shoot the moon” – or 

“the Sound” – and moved the court for relief in the form of a declaration of an 

expansive Puget Sound U&A reaching far beyond Elliott Bay (what it is doing now 

in 17-02) fully aware that its “new” evidence of treaty time fishing would not be 

allowed.   

 Following a review of the briefs, an evidentiary hearing, and a review of the 

evidence before Judge Boldt when he made FOF #76, as well as admissible 

relevant extra record evidence provided by Muckleshoot, Judge Rothstein ruled on 

the cross motions for summary judgment.  Judge Rothstein determined that 

Muckleshoot’s saltwater U&A “is limited to Department of Fisheries Area 10A.”  

Judge Rothstein explained the court’s decision fully: 
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It is clear from the documents Judge Boldt specifically 
cited to that the predecessors of the Muckleshoot were a 
primarily upriver people who may have, from time to 
time, descended to Elliott Bay to fish and collect shellfish 
there.  The court finds that the evidence before Judge 
Boldt establishes, at a minimum, that the Muckleshoot’s 
predecessors may have occasionally fished in the open 
waters of Elliott Bay near the mouth of the Duwamish 
and gathered shellfish on the shores of Elliott Bay.  
Based on this evidence, the court concludes that Judge 
Boldt intended to include those areas (Department of 
Fisheries Area 10A) in the Muckleshoot U&A. … The 
court finds, however, that there is no evidence in the 
record before Judge Boldt, nor is it persuaded by extra-
record evidence, that Judge Boldt intended to describe a 
saltwater U&A any larger than the open waters and 
shores of Elliott Bay.  … [T]here is no evidence in the 
record before Judge Boldt that supports a U&A beyond 
Elliott Bay. 

* * * 
In light of the other U&As Judge Boldt delineated, it is 
inconceivable to the court that he would intend to give 
the Muckleshoot, an upriver people, a vast saltwater 
U&A stretching from the Tacoma Narrows to Admiralty 
Inlet and overlapping the U&As of tribes with 
documented history of open water fishing in the same 
areas.  The evidence in the record is that the 
Muckleshoot’s predecessors were upriver Indians with 
fisheries primarily in the freshwater of the Duwamish 
drainage. 

 
1999 Order (Rothstein, J.), S-SER 95–96; Puyallup (dist. ct.), 19 F.Supp.3d at 

1310–1311. 

Muckleshoot lost its motion for summary judgment, appealed to this Court, 

and then lost that appeal when this Court affirmed Judge Rothstein.  Twenty years 

later, Muckleshoot returns to the same district court, seeking a new, unlimited, trial 
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proceeding arguing that it has never before had a “full and fair chance” to litigate 

to attempt to secure saltwater U&A beyond Elliott Bay in waters such as Areas 9, 

10, and 11.   

When the extensive history and facts of 97-01 are juxtaposed against the 

current Muckleshoot narrative that 97-01 did not afford it a “fair” opportunity to 

prove that Areas 9, 10, and 11 were included in its U&A, we are left with pause.  

Every party is the master of its own litigation plan. Muckleshoot now complains 

that its own decision to file a Motion for Summary Judgment and presentation to 

Judge Rothstein requesting that Areas 9, 10, and 11 be included in its U&A was 

somehow less than litigation, somehow less than a fair opportunity.    

In filing its own motion for summary judgment, Muckleshoot affirmatively 

took the position that it possessed and would present all of the law and undisputed 

evidence that it needed in order to sustain its sweeping Puget Sound saltwater 

U&A claim, and that there was no need for an unlimited evidentiary trial for the 

court to find that it had U&A beyond Elliott Bay.10   And again – that litigation 

                                           
 
 
10 Summary judgment is appropriate if “there is no genuine dispute as to any 
material fact and the movant is entitled to judgment as a matter of law.” Fed. 
R.Civ.P.56(a).  Muckleshoot therefore had to argue to the district court (Rothstein, 
J., presiding) that there was no genuine dispute as to any material fact in order to 
prevail on its motion for summary judgment; to now argue that the factual record 
of Muckleshoot’s U&A in that earlier Subproceeding was incomplete or 
inadequate flies in the face of this legal standard. 
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decision was made after it knew that it would not be allowed to present extra-

record evidence of treaty time fishing at the hearing.  Muckleshoot comes now and 

argues that it was not “fair” that Judge Rothstein did not allow that evidence but 

fails to accurately or transparently represent its offensive litigation strategy in 97-

01 to this Court, and pleads for the evidentiary trial now, that it asserted was not 

necessary over twenty years ago.  All of this so that it might introduce evidence 

now, that it decided back then, that it did not require to make its case when it 

launched its summary judgment gambit.  

 Muckleshoot argues (COB at Section I.E) that the district court erred in 

finding its claims to Areas 9, 10, and 11 were barred by collateral estoppel in 17-02 

because Judge Rothstein’s decision in 97-01 was rendered after imposing 

“procedural limitations” that prevented it from admitting extra-record evidence of 

treaty time fishing that was not before Judge Boldt.  Muckleshoot’s arguments that 

97-01 cannot be given preclusive effect should be soundly rejected.   

What Muckleshoot calls a “procedural limitation” imposed by the district 

court in 97-01 was Judge Rothstein’s application of the rules of evidence, Minute 

Order (Rothstein, J.), S-SER 100, paired with Muckleshoot’s own choice to 

offensively file a Motion for Summary Judgment and to necessarily take the 

position there were no disputed facts before the district court and no need for a 

trial. 
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The limited case law cited by Muckleshoot on appeal undercuts its 

arguments about the district court’s application of collateral estoppel for Areas 9, 

10, and 11.  Muckleshoot offers Maciel v. C.I.R., 489 F.3d 1018 (9th Cir. 2007) for 

the proposition that preclusive effect should not be given to the decision of the 

district court in 97-01 regarding Areas 9, 10, and 11 because that prior litigation 

was not “full and fair”.  COB at 36.  It argues that it was not “full and fair” because 

that prior litigation lacked “procedural opportunities” that it might secure if 

allowed to proceed now under 25(a)(6) jurisdiction.  Muckleshoot’s reliance on 

Maciel is misplaced. 

Maciel addressed the question whether or not a finding on a specific issue 

adopted by the district court in a criminal sentencing hearing can be offensively 

applied by the defendant in a separate and subsequent tax court civil proceeding.  

In the criminal proceeding, the defendant and government entered into a plea 

agreement.  Hueing to that plea agreement, the district court’s explanation of the 

sentence, and the sentence imposed, were consistent with a finding that the 

defendant did not intend to commit tax fraud.   

Later, in the subsequent civil proceeding, the IRS Notice of Deficiency 

included an amount of back taxes that could only be claimed if the arrears resulted 

from an intent to commit tax fraud.  Defendant Maciel argued that the IRS was 

estopped from asserting his intent to commit tax fraud, arguing that the issue of 
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intent to commit fraud was previously litigated and resolved (no intent of fraud) in 

the former criminal proceedings.  

Maciel specifically addressed a very different and much more limited 

question than that posed here.  The Maciel holding makes that clear: “[W]e now 

hold that it is presumptively improper for a court to give preclusive effect to the 

findings made of a sentencing court during subsequent civil litigation.”  489 F.3d 

at 1023 (emphasis added).11  Here, neither Suquamish nor the district court 

advances a criminal trial court sentencing finding for preclusive effect under the 

doctrine of collateral estoppel.  The determination made by Judge Rothstein that 

the district court applied in its order – that Muckleshoot U&A does not include 

Areas 9, 10, and 11 - are from a prior civil proceeding.  The determination of Judge 

Rothstein in 97-01 is the same case in the same district court under which the 17-

02 case was brought – U.S. v. Washington.  Maciel arises under very 

distinguishable and separate criminal and civil proceedings. 

Even if not distinguishable (which it is), Muckleshoot omitted most of what 

could be guidance for this Court as to what constitutes prior “procedural 

limitations” when it cited Maciel at page 31 of its Corrected Opening Brief.  This 
                                           
 
 
11 In so holding, this Court explicitly conformed the law of this Circuit with that of 
the Second Circuit that parties to a civil suit should not be bound by findings 
previously made at a criminal sentencing hearing.  That issue is a far cry from the 
one presented here. 
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is because when one appreciates the extensive litigation of 97-01, and 

Muckleshoot’s intense and offensive posture, Maciel supports the district court and 

refutes Muckleshoot’s claims of “not fair.”  The Maciel citation offered below is 

complete.  The portion omitted by Muckleshoot is in bold font: 

If ‘procedural opportunities unavailable in the first action 
. . .could readily cause a different result’ in the second 
action, then the results of the first action generally should 
not be given preclusive effect.  Parklane Hosiery, 439 
U.S at 331 & n. 15, 99 S.Ct. 645; see also Montana v. 
United States, [440 U.S. 147, 164 n. 11 (1979)] 
(‘Redetermination of issues is warranted if there is 
reason to doubt the quality, extensiveness, or fairness 
of procedures followed in the prior litigation’).  
Second, the court must determine the parties’ 
incentives to litigate in the two actions.  If a party had 
good reason to litigate an issue vigorously during the 
first action and did not, in fact, vigorously contest the 
issue, that party generally should be entitled to litigate 
the issue during the second action.  See 18 Charles 
Alan Wright, Arthur R. Miller & Edward H. Cooper, 
Federal Practice and Procedure § 4423, at 612 (2d ed. 
2002) (‘The most general independent concern 
reflected in the limitation of issue preclusion by the 
full and fair opportunity requirement goes to the 
incentive to litigate vigorously in the first action’); see 
also Parklane Hosiery, 439 U.S. at 330 (noting that 
incentive problems sometimes arise when the second 
action was not reasonably foreseeable at the time of 
the first action). 

 
To the extent Maciel provides any guidance here it cuts sharply towards 

finding that Muckleshoot did have a full and fair opportunity to litigate the issue of 

whether or not its secondary Puget Sound U&A included Areas 9, 10, and 11 in 
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97-01.  Muckleshoot had incentive to aggressively litigate, and it did in fact 

vigorously litigate, that issue.  See S-SER Volumes 3 and 4 (which include 23 

substantive filings by Muckleshoot in 97-01, totaling 328 pages).   

Muckleshoot states that it had been permitting its members to fish in Areas 

9, 10, and 11 prior to 1997.  COB at 12.  Suquamish and other Tribes sought to 

enjoin that fishing activity as unauthorized.  Muckleshoot’s incentive is 

demonstrated in its vigorous litigation response, as evident on the face of the 

docket of 97-01.  See S-SER 182–204 (Docket Sheet); see also S-SER Volumes 3 

and 4 (Muckleshoot’s substantive filings in 97–01.  Muckleshoot’s initial response 

raised numerous affirmative defenses in its “Response to Request for 

Determination,” S-SER 527–533, and it brought a Motion to Dismiss, S-SER 477–

521.  Muckleshoot requested additional briefing on application of the newly issued 

Muckleshoot I decision, see S-SER 190, Dkt. 76, which was granted.  

Muckleshoot’s Motion to Dismiss was granted in part, 1998 Order (Rothstein, J.), 

S-SER 179.   

 Most significantly, over the course of the litigation, Muckleshoot 

abandoned a responsive posture, and assumed an attacking one, when it brought its 

own affirmative Motion for Summary Judgment asking the district court to declare 

that its U&A spanned from Admiralty Inlet to the Tacoma Narrows, S-SER 292–
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319.12  And it did this with full knowledge after Judge Rothstein ruled that it would 

not be presenting extra-record evidence of treaty time fishing. Muckleshoot 

ultimately failed in its claim, but it was not for want of vigorous pursuit. 

If Maciel applies here at all, and its guidance on how a court considers 

whether “procedural limitations” in a prior adjudication hamstring a party so that it 

could not fairly litigate a recurring issue, it supports rather than precludes, the 

district court’s determination in 17-02 that the issue of Areas 9, 10, and 11 were 

fully - indeed “extensively” and “vigorously” - litigated before Judge Rothstein 

twenty-years ago and cannot be relitigated now. 

In summary, Muckleshoot’s two points of challenge to the district court’s 

application of collateral estoppel relative to U&A Areas 9, 10, and 11 each miss 

the mark by a wide margin.  The first, whether or not the saltwater U&A of 

Muckleshoot includes or excludes Areas 9, 10, and 11 was clearly the issue 

presented and decided in 97-01 - that identical issue is presented again in its 17-02 

claim.  Protestations notwithstanding, there is in fact identity of issue in the prior 

and current proceeding.  The second element challenged by Muckleshoot also wilts 

under scrutiny.  The issue of U&A being included or excluded from Muckleshoot 

                                           
 
 
12 Muckleshoot seriously misrepresents its position as “wholly defensive” in its 
“Statement of the Case.” Its statement that it “asserted no claim in [the] 
subproceeding,” COB at 20, is false.   
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U&A was actually litigated and necessarily decided in 97-01.  Judge Rothstein 

followed this Court’s holding in Muckleshoot I that where a “specific 

determination” of a tribe’s U&A has been made, the court’s continuing jurisdiction 

lies in 25(a)(1), where the only extra-record evidence allowed is that which bears 

on divining the intent of Judge Boldt.  That law has not changed. 

The district court’s 1999 application of Muckleshoot I to exclude evidence 

incapable of shedding light on the intent of Judge Boldt is not a “procedural 

limitation” as argued by Muckleshoot now.  Rather, it is the law of the case, and 

the holding of this Court.  What constitutes a prior “full and fair” opportunity to 

litigate an issue is measured against the limits of the procedures available within 

the continuing jurisdiction of the court, not Muckleshoot’s own standards.  

Muckleshoot cites no authority, U.S. v. Washington or otherwise, for its argument 

that if a 25(a)(1) proceeding has a different evidentiary foundation than that of a 

25(a)(6) proceeding, that is a “procedural limitation” providing an escape from the 

doctrine of collateral estoppel.  Maciel does not support Muckleshoot’s self-

serving comparison test.  The consequence of this Court supporting such a test is 

that each and every issue ever decided previously, or in the future, in a 25(a)(1) 

adjudication is subject to relitigation in a 25(a)(6) proceeding perhaps decades 

later.  Finality and repose are highly valued in our judicial system, and our Rules of 

Civil Procedure go towards establishing both of those values in a party securing a 
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final judgment from the court. Muckleshoot now argues that, at least for 

Muckleshoot, no such rules apply. 

We urge this Court to affirm the district court’s finding that Rule 12(b)(6), 

and collateral estoppel, bars relitigation of Muckleshoot’s claim for U&A that 

includes Areas 9, 10, and 11. 

II. THE DISTRICT COURT’S JURISDICTION UNDER PARAGRAPH 
25(A)(6) OF THE PERMANENT INJUCTION DOES NOT EXTEND 
TO U&A CLAIMS OF MUCKLESHOOT BECAUSE IT HAS 
ALREADY BEEN SPECIFICALLY DETERMINED 

 
A. Standard of Review. 

 
The district court found that it lacked subject matter jurisdiction under Fed. 

R. Civ. P. 12(b)(1) over Muckleshoot’s Request for Determination because 

Paragraph 25(a)(6) of the Permanent Injunction does not provide continuing 

jurisdiction where Judge Boldt made a “specific determination” of a Tribe’s U&A; 

such jurisdiction must lie in Paragraph 25(a)(1).   

In a typical case, this Court would review de novo a district court’s decision 

on subject matter jurisdiction.  Hallett v. Morgan, 296 F.3d 732, 739 (9th Cir. 

2002).  But, as the Responding Tribes point out in their Answering Brief, U.S. v. 

Washington, W.D. Wash. No. 70-9213, is anything but a typical case.  This case 

involves the parsing and application of a provision of a decree originally entered in 

Decision I over 44 years ago and invoked many times in subproceedings of the 

case since.  In these circumstances, where the district court has exercised 
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“extensive oversight of the decree” the Court “must also give deference to the 

district court’s interpretation.”  Hallett, 296 F.3d at 739.  This Court will “uphold a 

district court’s ‘reasonable’ interpretation of the decree.”  Nehmer v. U.S. Dept. of 

Veteran’s Affairs, 494 F.3d 86, 855 (9th Cir. 2007). 

 This case involves the rulings of two district court judges who have had 

extensive oversight over the decree entered in Decision I.  Judge Rothstein, who 

ruled in 97-01 that Muckleshoot’s U&As had been specifically determined, 

presided over U.S. v. Washington for almost 11 years, from early 1993 to late 

2003.  Judge Martinez has presided even longer, a span of over 14 years beginning 

in 2004 and continuing to the present.  Both judges handled numerous 

subproceedings and made many decisions in the case. Moreover, both judges 

presided after this Court’s Muckleshoot I was decided, and so dealt with 

implementation of that decision.  Their rulings on Paragraph 25(a)(6), are therefore 

due deference, keeping in mind that the district court retained continuing 

jurisdiction in U.S. v. Washington “for limited and express purposes.”  U.S. v. 

Washington, 20 F. Supp. 3d 983, 986 (W.D. Wash. 2012). 

B. The District Court Properly Concluded That There Is No 
Continuing Jurisdiction Under Paragraph 25(a)(6) of Decision I 
for Muckleshoot’s Request for Determination.  

 
Muckleshoot seeks to invoke jurisdiction under Paragraph 25(a)(6) which 

provides in relevant part that a party “may invoke the continuing jurisdiction of 
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[the district court] in order to determine … [t]he location of any of a tribe’s usual 

and accustomed fishing grounds not specifically determined by [Decision I]” 

(emphasis added).  The district court correctly concluded that Judge Boldt 

specifically determined Muckleshoot’s U&A under the Treaties of Point Elliott and 

Medicine Creek in the saltwater of Puget Sound in Decision I.  In fact, the district 

court below recognized that it had decided that Judge Boldt had made a “specific 

determination” of Muckleshoot U&A twenty-years ago in 97-01: 

Here, as in Muckleshoot, Judge Boldt has already made a 
finding of fact determining the location of Muckleshoot’s 
U&A.  Although his description may have turned out to 
be ambiguous, he did make a specific determination. 
 

1998 Order (Rothstein, J.), S-SER 178.  Because of that prior “specific 

determination” the district court correctly concluded that there is no continuing 

jurisdiction under Paragraph 25(a)(6) of Decision I for Muckleshoot’s current 

RFD.  Id., S-SER 178–179.  

The meaning and limits of the district court’s jurisdiction under Paragraph 

25(a)(6) of the Permanent Injunction have been established by the law of the case 

in U.S. v. Washington.  Paragraph 25(a)(6) does not provide a jurisdictional basis 

for Muckleshoot to assert renewed claims for additional U&A in the saltwater of 

Puget Sound based on allegedly new evidence.  Muckleshoot’s U&A “in the 

saltwater of Puget Sound” has already been “specifically determined” in FOF #76 

of Decision I, 384 F.Supp. at 367.  Muckleshoot’s saltwater U&A has been further 
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defined and limited in 97-01, and this Court affirmed those limitations.  See 

Puyallup, 235 F.3d at 438.  Muckleshoot cannot now avoid the binding results of 

prior proceedings concerning Muckleshoot’s U&A “in the saltwater of Puget 

Sound” by simply asserting jurisdiction under a different subsection of Paragraph 

25.   

As discussed above, this Court’s holding in Muckleshoot I was first applied 

in 97-01, where the district court likewise determined that jurisdiction must be 

based in 25(a)(1), not 25(a)(6), because Judge Boldt had already specifically 

determined Muckleshoot’s U&A in FOF #76.  1998 Order (Rothstein, J.), S-SER 

170.   

In granting the motions to dismiss Subproceeding 17-02, the district court 

(Martinez, J.) found that it had already ruled that Muckleshoot’s U&A in the 

saltwater of Puget Sound was “specifically determined” in FOF #76.  1998 Order 

(Rothstein, J.), S-SER 178.  Moreover, and with respect to Areas 9, 10, and 11 

claimed again by Muckleshoot, the district court observed that it had made a 

second specific determination in 97-01 that those areas are not the U&A of the 

Muckleshoot Tribe.  Puyallup (dist. ct.), 19 F.Supp.3d at 1311–1312.  The district 

court (Martinez, J.) noted that this second determination was also affirmed by this 

Court in Puyallup.   
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Muckleshoot’s Puget Sound U&A has now been “specifically determined” 

in two prior proceedings.  Because of those prior specific determinations, 25(a)(6) 

jurisdiction is not available.  The district court’s ruling dismissing 17-02, which 

Muckleshoot pled to invoke only 25(a)(6) jurisdiction, was correct and should be 

affirmed.   

Previous efforts by Tribes to relitigate prior orders have been strongly 

disfavored in the U.S. v. Washington proceedings: 

Similar considerations of finality loom especially large in 
this case, in which a detailed regime for regulating and 
dividing fishing rights has been created in reliance on the 
framework of Washington I.  The district court has twice 
made compilations of substantive orders entered in the 
wake of Washington I.  See United States v. Washington, 
459 F. Supp. 1020 (W.D. Wash. 1978); United States v. 
Washington, 626 F. Supp. 1405 (W.D. Wash. 1985).  By 
1985, seventy-two substantive orders had been entered. 
Although such a complex regime does not preclude a 
new entrant who presents a new case for recognition of 
treaty rights, it certainly cautions against relitigating 
rights that were established or denied in a decision 
upon which many subsequent actions have been based. 
 

U.S. v. Washington, 593 F.3d 790, 799–800 (9th Cir. 2010) (emphasis added).  In 

Muckleshoot’s own words from 97-01: 

The demands of United States v. Washington place a 
considerable burden on judicial resources.  While the 
burden is generally well justified, the parties have no 
license to add to it by treating final rulings as fair game 
for relitigation[.] . . . 
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Muckleshoot Tribe’s Reply in Support of Motion to Dismiss, S-SER 427.  Yet, this 

is precisely what Muckleshoot is doing now (in part); seeking to relitigate the final 

ruling in 97-01 that Muckleshoot does not have U&A in Areas 9, 10, and 11.  

Suquamish respectfully urges this Court to refuse to follow the urgings of 

Muckleshoot to erase the distinctions that exist in the Permanent Injunction.  Doing 

so would rewrite the law of the case and would surely invite every Tribe party to 

the case to take its first 25(a)(1) bite at expanding upon what Judge Boldt 

determined, and if a Tribe does not succeed on summary judgment, to secure a 

second bite with a full new trial under 25(a)(6). 

III. MUCKLESHOOT IS JUDICIALLY ESTOPPED FROM INVOKING 
PARAGRAPH 25(A)(6) JURISDICTION OF THE PERMANENT 
INJUNCTION 

 
 A. Standard of Review 

The district court’s decision whether to invoke judicial estoppel is reviewed 

for an abuse of discretion. See Kobold v. Good Samaritan Reg’l Med. Ctr., 832 

F.3d 1024, 1044 (9th Cir. 2016).  Whether the district court properly applied the 

judicial estoppel doctrine to the facts presented in the case is also reviewed for an 

abuse of discretion. See Wagner v. Prof. Eng’rs in California Government, 354 

F.3d 1036, 1040 (9th Cir. 2004).  Issues of law are reviewed de novo. See Tritchler 

v. County of Lake, 358 F.3d 1150, 1154 (9th Cir. 2004). 
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B. Muckleshoot is Judicially Estopped from Asserting Additional 
U&A in the Areas Beyond Areas 9, 10 and 11 Under Paragraph 
25(a)(6) Because Muckleshoot Previously Argued that 
Jurisdiction under 25(a)(6) was Not Appropriate, and Prevailed. 
 

“[W]here a party assumes a certain position in a legal proceeding, and 

succeeds in maintaining that position, he may not thereafter, simply because his 

interests have changed, assume a contrary position, especially if it be to the 

prejudice of the party who has acquiesced in the position formerly taken by him.”  

New Hampshire v. Maine, 532 U.S. 742, 749 (2001), quoting Davis v. Wakelee, 

156 U.S. 680, 689 (1895).  This rule, known as judicial estoppel, “generally 

prevents a party from prevailing in one phase of a case on an argument and then 

relying on a contradictory argument to prevail in another phase.” Pegram v. 

Herdrich, 530 U.S. 211, 227, n. 8 (2000); see 18 Moore's Federal Practice § 

134.30, p. 134-62 (3d ed. 2000) (“The doctrine of judicial estoppel prevents a party 

from asserting a claim in a legal proceeding that is inconsistent with a claim taken 

by that party in a previous proceeding”); 18 C. Wright, A. Miller, & E. Cooper, 

Federal Practice and Procedure § 4477, p. 782 (1981) (“absent any good 

explanation, a party should not be allowed to gain an advantage by litigation on 

one theory, and then seek an inconsistent advantage by pursuing an incompatible 

theory”).”  

In 97-01, Muckleshoot argued that the district court “cannot make a 

supplemental finding under [25(a)(6)] under Muckleshoot to determine 
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[Muckleshoot’s] fishing rights in areas beyond Areas 9, 10, and 11.”  1998 Order 

(Rothstein, J.), S-SER 177.  Muckleshoot argued that FOF #76 in Decision I was a 

“specific determination” that divested the district court of jurisdiction under 

25(a)(6).  The district court agreed with Muckleshoot and granted its motion to 

dismiss with respect to the areas beyond Areas 9, 10, and 11.  1998 Order 

(Rothstein, J.), S-SER 177–178.  The district court reserved the question of 

whether the areas beyond Areas 9, 10, and 11 were part of Muckleshoot’s U&A 

until such time as Muckleshoot “manifested an intent to fish in those areas.”  Id., 

S-SER 179.    

Suquamish and the Responding Tribes argued below that because 

Muckleshoot previously argued that jurisdiction under 25(a)(6) was not appropriate 

because Judge Boldt had made a “specific determination” in Decision I, and 

prevailed, Muckleshoot is judicially estopped from asserting there is nothing about 

the “specific determination” made by Judge Boldt in Decision I that is an 

impediment to its claim for additional U&A in 17-02 under 25(a)(6).  

Notwithstanding arguments otherwise, Muckleshoot did prevail in its prior 

argument in 97-01 that there is no 26(a)(6) jurisdiction to investigate is secondary 

saltwater U&A.  As stated in the district court’s 1998 Order: 

The Muckleshoot argue that the court cannot make a 
supplemental finding under [25(a)(6)] under Muckleshoot 
to determine their fishing rights in areas beyond Areas 9, 
10, and 11.  The court agrees that Muckleshoot forecloses 
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this approach.  In Muckleshoot, as an alternative holding, 
this court made a supplemental finding of fact under 
[25(a)(6)], which reserved continuing jurisdiction to 
determine “the location of a tribe’s usual and accustomed 
fishing grounds not specifically determined” by Judge 
Boldt.  The Ninth Circuit ruled that this alternative holding 
could not be upheld.  It held that this court did not have 
jurisdiction under [25(a)(6)] to make a supplemental 
finding to determine the location of Lummi’s U&A 
because Judge Boldt had already made that determination, 
albeit using an ambiguous description.  And it remanded 
with specific instructions to proceed under subparagraph 
[25(a)(1)], which reserves continuing jurisdiction to 
determine “whether or not the actions . . . by any party . . . 
are in conformity with” the injunction in United States v. 
Washington. 
 
Here, as in Muckleshoot, Judge Boldt has already made a 
finding of fact determining the location of Muckleshoot’s 
U&A.  Although his description may have turned out to be 
ambiguous, he did make a specific determination.  
Subparagraph [25(a)(6)] “does not authorize the court to 
clarify the meaning of terms used in the decree or resolve 
an ambiguity with supplemental findings which alter, 
amend or enlarge upon the description in the decree.”  
Muckleshoot, 141 F.3d at 1359.  Issuing a supplemental 
finding under subparagraph f defining the scope of 
Muckleshoot’s U&A in Puget Sound would “alter, 
amend or enlarge upon” Judge Boldt’s description, 
contrary to the Ninth Circuit’s holding in Muckleshoot. 

 
1998 Order (Rothstein, J.), S-SER 177–178 (emphasis added). 

 Judge Rothstein granted Muckleshoot’s motion to dismiss with respect to 

areas beyond Areas 9, 10, and 11, and “reserve[d] the question of whether those 

areas are part of Muckleshoot’s U&A” until such time as Muckleshoot “manifested 

an intent to fish in those areas”, thus taking those claims out of harms way, 
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shielding them from further scrutiny in 97-01.  1998 Order (Rothstein, J.), S-SER 

179.  Judge Rothstein made clear, however, that the district court was reserving 

jurisdiction to consider Muckleshoot’s U&A in those beyond waters under 

25(a)(1), not 25(a)(6).  Id.  

While the district court below (Martinez, J.) did not directly state that the 

doctrine of judicial estoppel was a third and independent basis for dismissing the 

action, it did grant the two motions to dismiss in their entirety.  The motions raised 

judicial estoppel discretely as a basis for dismissal – the Order did not exclude 

judicial estoppel.  The Order described the reversal of legal positions by 

Muckleshoot in detail, noting the position of Muckleshoot in 97-01 (arguing 

25(a)(6) not available because of a prior “specific determination”) and that taken 

here where it pleads 25(a)(6) notwithstanding a prior specific determination and 

notwithstanding its previous inconsistent argument upon which it prevailed.  While 

admittedly not calling out judicial estoppel, Judge Martinez ties another basis for 

dismissal to the motions of the tribes that raised judicial estoppel: “The Court 

agrees with the Moving Tribes that it is clear from the prior Order that it was 

reserving jurisdiction to consider Muckleshoot’s U&A in those beyond waters 

under [Paragraph] 25(a)(1), not 25(a)(6).”  Order (Martinez, J.), ER 13, citing 1998 

Order (Rothstein, J.), S-SER 178–179. 
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It is not necessary for this Court to determine that judicial estoppel compels 

dismissing Subproceeding 17-02.  This was one of three-separate grounds for 

dismissal that this Court will review.  The district court can be affirmed on the 

basis of its decision that it lacked subject matter jurisdiction and/or that collateral 

estoppel precludes Muckleshoot’s claims with respect to Areas 9, 10, and 11.  It 

would, nonetheless, be appropriate for this Court to explicitly acknowledge judicial 

estoppel as a third bar to proceeding with 17-02. 

CONCLUSION 

For the foregoing reasons, the judgment of the district court should be 

affirmed.   

Date: February 1, 2019 
 Respectfully submitted, 
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STATEMENT OF RELATED CASES 
 

Pursuant to Ninth Circuit Rule 28-2.6, Appellee, the Suquamish Indian 

Tribe, submits no other cases pending before the Court are related.  

 
Date: February 1, 2019  

  
 /s/  John W. Ogan 
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