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INTRODUCTION 

This case concerns the Muckleshoot Tribe’s (“Muckleshoot” or “Tribe”) 

claim to expand its saltwater usual and accustomed fishing places (“U&A”) 

beyond Elliott Bay, the area that Judge Boldt specifically determined to be 

the Tribe’s saltwater U&A in 1974. The Tribe’s claim is permitted by 

Paragraph 25(a)(6)1 of the injunction Judge Boldt entered in favor of the 

Tribe (and others) in 1974, which allows the Tribe to prove “the location of 

any of a tribe’s usual and accustomed fishing grounds not specifically 

determined by Final Decision # I.” 

Contrary to Opposing Tribes’2 characterizations, subject matter 

jurisdiction over Muckleshoot’s claim is not in doubt.  This case raises 

questions of due process, proper interpretation of this Court’s decisions in 

Muckleshoot v. Lummi, 141 F.3d 1355 (9th Cir. 1998) (“Muckleshoot I”) and 

United States v. Muckleshoot, 235 F.3d 429 (9th Cir. 2000) (“Muckleshoot 

                                                 
1 This brief uses the current subparagraph designations for Paragraph 25.  
See Opening Brief at 10 n.3. 
2 Two sets of tribes filed opposing briefs, which Squaxin Island Tribe and 
Puyallup Indian Tribe joined in their entirety.  The briefs were authored 
by: (1) Jamestown S’Klallam Tribe, Port Gamble S’Klallam Tribe, Tulalip 
Tribes, and Swinomish Tribe; and (2) Suquamish Tribe.  Collectively, these 
tribes are referred to herein as “Opposing Tribes.”  Four tribes individually 
filed briefs in support of Muckleshoot:  Hoh, Stillaguamish, Nisqually, and 
Sauk-Suiattle.   
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II”), and the applicability of issue preclusion.   

Opposing Tribes’ arguments regarding prior holdings in this case are 

ahistorical and acontextual.  They incorrectly state the law, distorting the 

scope of Muckleshoot II and advancing an untenable interpretation of 

Muckleshoot I, premised on this Court’s having adjudicated issues that 

were not before it in a fashion inconsistent with due process.  Alternatively, 

Opposing Tribes argue that Judge Martinez effected a substantial 

curtailment of Paragraph 25 jurisdiction sub silentio as a case 

management strategy, despite the lower court never having notified the 

parties of any intent to revise the original injunction and never having 

provided the parties an opportunity to be heard on alteration of their 

vested rights.    

Finally, Opposing Tribes revise history as to the nature, scope, and 

management of United States v. Washington, 384 F. Supp. 312 (W.D. 

Wash. 1974), aff’d, 520 F.2d 676 (9th Cir. 1975).  Opposing Tribes 

contradict arguments they have consistently advanced and accepted in this 

case regarding options available to expand fishing areas.  Further, issue 

preclusion cannot be a bar here because, as Opposing Tribes explained in 

Muckleshoot II, that case raised a different issue than that presented here 
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and because, in that case, Opposing Parties denied the Tribe a full and fair 

opportunity to litigate the issue of where its ancestors fished at treaty time.   

Having promised in Muckleshoot II that the Tribe could bring a case 

to establish additional saltwater U&A in the future if the Tribe had the 

requisite evidence and having successfully excluded the Tribe’s evidence, 

Opposing Tribes ensured that this case would ensue.  This Court should 

not relieve them of the consequences of their strategic decisions. 

ARGUMENT 

 JUDGE BOLDT’S INTENT IS KEY TO DETERMINING THE 
MEANING AND SCOPE OF PARAGRAPH 25(a)(6) OF THE 
PERMANENT INJUNCTION AND IS ABUNDANTLY CLEAR.  

The controlling question here is whether Judge Boldt intended to 

preserve the rights of tribes under Paragraph 25(a)(6) to bring later actions 

establishing additional U&A, even when he had already made rulings 

confirming some U&A areas for those tribes.   We know the answer to this 

question because Judge Boldt told us in the original judgment now being 

interpreted, as well as in later statements.   Judge Boldt’s injunction must 

be interpreted as he intended, until and unless the lower court explicitly 

amends that judgment after notice to all parties and an opportunity to be 
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heard—something that has never occurred.3  

Opposing Tribes first seek to invest the phrase “specifically 

determined” in Paragraph 25(a)(6) of the Permanent Injunction with broad 

meaning, arguing that, if Judge Boldt designated part of a water body, he 

necessarily excluded all other parts for all time.  Opposing Tribes further 

argue that, if the lower court ever determined any U&A for a tribe, all 

future determinations are precluded absent exceptional circumstances or 

stipulation by the parties.  Jamestown Brief at 57.  These arguments are 

not supported by the facts or the law, and they conflict with Judge Boldt’s 

repeatedly stated intent. To get around this elephant in the room, 

Opposing Tribes argue that Judge Boldt’s intent is inapposite because his 

tenure in applying Paragraph 25 was shorter than Judge Martinez’s or 

Judge Rothstein’s.  They further contend that Judge Martinez modified the 

injunction sub silentio, through a series of rulings in which he rejected 

various tribes’ attempts to expand their U&A, ignoring that such an 

approach would violate due process.  Finally, they put forth an implausible 

                                                 
3 The district court is free to amend the injunction after providing due 
process.  Such an amendment could prospectively limit continuing 
jurisdiction in United States v. Washington, but it would not retroactively 
expand the reach of issue preclusion based on earlier judgments.   
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(and constitutionally problematic) interpretation of Muckleshoot I.   

A wealth of authority indicates that the issuing judge’s interpretation 

is paramount in construing a judgment.  While there are exceptions to this 

rule, none allows a later district judge to interpret an injunction in 

contravention of the clearly stated intent of the issuing judge, without 

notice and an opportunity to be heard.   

A. The Issuing Judge’s Intent is Paramount in Interpreting a 
Judicial Decree. 

When interpreting a court’s judgment, the authoring judge’s intent 

and interpretation are determinative.   “[T]he court that issues a mandate 

is normally the best judge of its content, on the general theory that the 

author of a document is ordinarily the authoritative interpreter of its 

purposes.”  N.L.R.B. v. Donnelly Garment Co., 330 U.S. 219, 227 (1947); 

Fed. Commc’n Comm’n v. Pottsville Broad. Co., 309 U.S. 134, 141 (1940); 

14A CYC. OF FED. PROC. § 69:20 (3d. ed. 2019).   This Court acknowledged 

this rule in Muckleshoot I itself:  “the reviewing court should construe a 

judgment … to give effect to the intention of the issuing court.” 

Muckleshoot I, 141 F.3d at 1359 (internal quotations omitted).  Thus, in 

construing Paragraph 25(a)(6), the “authoritative” and the “best” indication 

of Judge Boldt’s intent is Judge Boldt’s own words.    
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Opposing Tribes ignore this rule.  Dismissing Judge Boldt’s approach 

as having improperly created an “acquiescent environment,” Jamestown 

Brief at 12, Opposing Tribes seek to read their own restrictive approach to 

continuing jurisdiction into the injunction.  In doing so, they call into 

question the validity of all of the lower court’s earlier judgments and 

rulings, because, under their construct, the lower court never had subject 

matter jurisdiction to consider additional areas.    

Opposing Tribes cite only one case to support the proposition that 

Judge Boldt’s intent has become irrelevant, Nehmer v. U.S. Dep’t. of 

Veterans Affairs, 494 F.3d 846, 855 (9th Cir. 2007).  Jamestown Brief at 34.  

Nehmer does not address whether a later district judge’s interpretation can 

or should prevail over that of the authoring judge.  494 F.3d at 855, 862.  

Rather, Nehmer examined whether the district court’s interpretation in 

that case was entitled to more deference than that of the Department of 

Veterans Affairs.  Id.   

Regarding Judge Martinez’s tenure, this Court recently rejected the 

concept that a judge’s tenure or how recently he or she oversaw an 

injunctive decree is more important than whether that judge was the 

original author.  United States v. Walker River Irrigation Dist., 890 F.3d 
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1161, 1169 (9th Cir. 2018) (“deference to the district court [in interpreting a 

judicial decree] is reduced where … the district judge has not overseen the 

litigation from its inception.”).  Judge Martinez’s interpretations of Judge 

Boldt’s injunction cannot be applied in conflict with Judge Boldt’s 

expressed intent, which constitutes the controlling and authoritative guide 

to this case.   

B. In Preserving Continuing Jurisdiction Under Paragraph 
25(a)(6), Judge Boldt Intended that Tribes Be Able to Prove 
Additional U&A Based on Evidence Not Before Him. 

There is no real dispute that Judge Boldt intended to allow tribes 

(like Muckleshoot) who had had U&As recognized in Final Decision #I to 

return and prove additional fishing areas if they had evidence he had not 

considered.  Opposing Tribes’ positions to the contrary ignore and distort 

history.   

Opposing Tribes stake out the remarkable position that the original 

trial in this action was designed to resolve all tribal fishing areas, 

completely and authoritatively, for all time and wherever located. 

Jamestown Brief at 42, 57. Similarly, they suggest that when Judge Boldt 

designated some area as U&A of a tribe in Final Decision # I, he 

necessarily and intentionally excluded all other areas for all time or, 
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alternatively, that he necessarily excluded areas in proximity to those 

designated.  Id. at 42-48, 57.  One of these results-oriented constructs is, 

they claim, the “current” meaning of Judge Boldt’s language in Paragraph 

25.  Id.    

These arguments do not withstand even the slightest scrutiny, as 

they conflict with all indicia of Judge Boldt’s intent.  See Opening Brief at 

7-12.  Most importantly, Judge’s Boldt’s own language in Final Decision # I 

clarified that, “[f]or each of the plaintiff tribes, the findings set forth 

information regarding … some, but by no means all, of their principal 

usual and accustomed fishing places.” 384 F. Supp. at 333.  He further 

cautioned that “no complete inventory of all the Plaintiff tribes’ usual and 

accustomed fishing sites can be compiled today[.]”  Id. at 402.  Thus, in the 

same judgment now being construed, Judge Boldt affirmatively stated that 

the first trial was not a vehicle for establishing every tribal fishing area to 

the exclusion of others and he explained why—the task could not be 

completed at that time.    

As Muckleshoot has explained, Opening Brief at 7-9, 11, Judge Boldt 

confirmed this intent shortly after issuing the injunction.  Eighteen months 

after the final judgment, Judge Boldt stated that his U&A findings were 
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not intended to be comprehensive because it “would have been almost 

impossible under the trial conditions which involved so many more 

pressing and urgent issues” to comprehensively determine all of each 

tribe’s fishing grounds. ER377.  He also rejected arguments invoking 

finality concerns and res judicata, ER363, stating that it was “clearly 

understood that further places that couldn’t be identified as usual and 

accustomed places by any particular tribe or tribes should be included as 

and when evidence sufficient to sustain that showing was presented.”  

ER377.  He concluded: 

It is open to any tribe to seek to have the areas identified 
previously in the main decision extended or further 
restricted, because there was not the time nor the necessity 
during the trial to try to identify all of the hundreds of 
specific places in this area.   

Id.  Finally, Judge Boldt elaborated on the standards to be applied to new 

requests: 

[T]here is nothing to prevent the Puyallups or any other 
tribe from applying for extension of the limits previously 
provided in U.S. v. Washington….  We are going to have to 
have a prima facie showing made … that there is some 
merit to the application and that it ought to receive a full 
hearing. 
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ER378 (underline in original).4   

Judge Boldt’s intent to allow for extension of U&As was, and is, 

crystal clear.  So long as a party presented sufficient evidence to make out 

a prima facie case, that party could proceed under the original judgment.  

Muckleshoot seeks exactly what Judge Boldt stated was available—a trial 

on extension of U&A limits to waters beyond Elliott Bay.  Muckleshoot has 

assembled evidence necessary to make out a prima facie case, including 

evidence excluded from Muckleshoot II as irrelevant to Judge Boldt’s 

intent, plus additional, newly developed anthropological evidence.5  

Accordingly, the Tribe should be allowed to proceed.   

C. In Previous Subproceedings, Opposing Tribes Promised to 
Adhere to Judge Boldt’s Intent, But They Now Disavow It. 

Muckleshoot’s position regarding the scope of Paragraph 25(a)(6) is 

neither novel nor idiosyncratic.  Rather, the view expressed by Judge Boldt 

was accepted and repeatedly applied for at least the first 23 years of this 

case, with many tribes availing themselves of the rights inherent in the 

                                                 

4 Opposing Tribes’ argument about the precedential value of these 
statements misses the point.  Jamestown Brief at 51.  These 
statements elucidate Judge Boldt’s intent in issuing the injunction, 
which is indisputably relevant here. 
5 An exhibit to the Tribe’s Request for Determination summarizes some of 
this evidence.  ER23-36.   
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original judgment.   And this position was not only accepted, but 

affirmatively advanced by the Opposing Tribes.  As recently as 2016, 

Suquamish argued in this Court that Paragraph 25(a)(6) permits a tribe to 

seek to expand its U&A into areas not established in Final Decision #I.  See 

infra pp. 34-35.  Two other prominent examples include Muckleshoot II, 

both after and before this Court’s decision in Muckleshoot I, and the 1993 

proceedings regarding Judge Rothstein’s proposal to sunset the case.   

 Promises Made in Muckleshoot II. 

In Muckleshoot II, Puyallup, Suquamish, and Swinomish assured the 

lower court that Muckleshoot had the right to proceed later to expand its 

U&A:   

If Muckleshoot believes it has sufficient evidence to 
establish additional U&A, it can file a Request for 
Determination and present the evidence—and all other 
parties can cross-examine the Muckleshoot witnesses and 
present … evidence. 

ER51.  Later, they argued:  “if Muckleshoot wants a new finding and an 

expanded U&A, it must do as tribes did …, and file an appropriate Request 

for Determination.”  ER56.    

Jamestown S’Klallam, Port Gamble S’Klallam, and two other tribes 

sought summary judgment against Muckleshoot, similarly arguing, “When 

a tribe desires to fish where that tribe has never been known to 
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customarily fish, it should be required to bring an orderly action as 

provided by Paragraph 25….”  FER53.  Again, these same tribes stated:  “if 

Muckleshoot desires to exercise fishing right[s] in certain saltwater areas, 

Muckleshoot should be required to come forward affirmatively and obtain 

those fishing grounds … through appropriate proof, and judicial decree….”  

FER52.   

Similarly, Tulalip acknowledged in Muckleshoot II that: 

no conscious determination has been made on the issues [of 
Muckleshoot’s treaty-time fishing beyond Elliott Bay]. It 
may be that there is evidence to support broader 
Muckleshoot fishing than Elliott Bay. On the other hand, 
there may be no such evidence. However, the history of this 
case and its prosecution so far demonstrates that any tribe 
should be given a reasonable chance to present evidence on 
specific points such as this. 

FER60 (emphasis added). 

After arguing Muckleshoot “can” and “should” institute a Paragraph 

25(a)(6) proceeding to expand its U&A based on new evidence, these 

parties have now reversed course, arguing that Paragraph 25(a)(6) is 

entirely unavailable to Muckleshoot. Their change in position is patently 

results-oriented.  Muckleshoot relied on the original judgment as well as 

these Tribes’ promises in Muckleshoot II in developing the anthropological 

evidence that it seeks to introduce here.  Opposing Tribes should be held to 
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their word. 

 Judge Rothstein’s Proposed Sunset Order. 

Similarly, when the lower court raised the question of eliminating 

continuing jurisdiction directly, Opposing Tribes (and many others) argued 

that fairness compelled preserving the right to initiate proceedings to 

establish additional U&A.  In a joint tribal filing opposing Judge 

Rothstein’s proposal to terminate continuing jurisdiction, all seven 

Opposing Tribes agreed that “to close the door in this case retroactively will 

prejudice the tribes who have put off filing new actions” in order to avoid 

using the courts as the first resort for disputes.  FER76.  These tribes 

further explained that “[s]ome tribes,” including Tulalip and Upper Skagit, 

“have unresolved usual and accustomed fishing places disputes.”  Id.  They 

noted that “[b]oth these tribes have expended substantial sums as well as 

time in preparation for these cases including engaging experts to prepare 

historical materials.  This effort and expense may be lost if they are unable 

to bring a case….”  Id.  Finally, they urged the court to leave open a 

window for the filing of actions prior to any sunset order to avoid having 

“those parties that have withheld filing actions … be severely prejudiced.”  

FER92. 

  Case: 18-35441, 03/11/2019, ID: 11223319, DktEntry: 63, Page 18 of 48



 

 
- 14 - 

Now that Muckleshoot rather than Tulalip faces the prospect of 

severe prejudice, Opposing Tribes have done an about face, arguing that 

the court ultimately instituted what they urged it not to do.  But Judge 

Rothstein accepted the tribes’ position and left Paragraph 25(a)(6) intact.   

 OPPOSING TRIBES’ ARGUMENT THAT EITHER JUDGE 
MARTINEZ OR THIS COURT IN MUCKLESHOOT I MODIFIED 
PARAGRAPH 25(a)(6) SUB SILENTIO SHOULD BE REJECTED.  

A. Sub Silentio Modification of the Injunction by Judge Martinez 
Would Violate Due Process. 

Tacitly recognizing that they cannot prevail based on Judge Boldt’s 

intent, Opposing Tribes argue that Judge Martinez, without indicating 

that he was doing so, modified Paragraph 25(a)(6) so that it is available 

only upon a showing of some heightened standard, such as exceptional 

circumstances, or by stipulation of concerned parties.  They argue that this 

modification can be gleaned from reading between the lines and construing 

several recent decisions together.  Alternatively, they argue that this Court 

modified Paragraph 25(a)(6) without stating that it was doing so in 

Muckleshoot I, a case in which the parties had not invoked Paragraph 

25(a)(6).  Jamestown Brief at 48-52.  This latter argument is based on a 

misreading of Muckleshoot I.  Moreover, Opposing Tribes’ construction of 

Judge Martinez’s decisions and that of this Court in Muckleshoot I presume 
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a violation of due process.   

Dismissing Judge Boldt’s approach to applying Paragraph 25(a)(6) as 

having created an “acquiescent environment,” Jamestown Brief at 12, 

Opposing Tribes argue that Judge Martinez has limited the original 

injunction in a fashion that renders it so narrow as to make it almost 

meaningless.   

But this argument rests on the erroneous premise that injunctions 

can be modified without due process.  This Court has recognized that “[a] 

judgment is property, so taking it away requires due process of law.”  

Kingvision Pay-Per-View Ltd. v. Lake Alice Bar, 168 F.3d 347, 352 (9th Cir. 

1999).  Specifically, “[d]ue process generally requires notice and an 

opportunity to be heard before a governmental deprivation of a property 

interest.”  Id.  The Ninth Circuit and other circuits have applied this rule 

to modifications of injunctions.  See, e.g., Spangler v. Pasadena City Bd. of 

Educ., 537 F.2d 1031, 1032 (9th Cir. 1976); FTC v. Trudeau, 579 F.3d 754, 

778-79 (7th Cir. 2009); Dr. Jose S. Belaval, Inc. v. Perez-Perdomo, 465 F.3d 

33, 36-37 (1st Cir. 2006).  As the First Circuit explained in Perez-Perdomo, 

“both the structure of the federal rules and the constitutional guarantee of 

due process require that the court [not effect a sua sponte modification of 
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an injunction] without giving prior notice to the parties and an opportunity 

… to be heard.”  465 F.3d at 37; see also Trudeau, 578 F.3d at 778.   

Here, assuming some modification was intended, there has been no 

notice or opportunity to be heard.  Rather, Opposing Tribes ask this Court 

to decipher substantial restrictions on continuing jurisdiction from Judge 

Martinez’s decisions on individual claims over several years.  The parties 

in these cases did not seek revision of Paragraph 25, and Judge Martinez 

did not profess to make one.  To determine that such a subtextual 

modification of the injunction occurred and then to uphold it would be an 

even more glaring deprivation of due process than those addressed in the 

cases cited above.  At issue here is a right reserved by treaty to take fish at 

all of a tribe’s usual and accustomed grounds and stations where Judge 

Boldt explicitly found that he could not determine all of such grounds and 

stations, and explicitly stated that the tribes could later return to the court 

to prove additional grounds and stations. 

Parties with property rights embodied in a final, permanent 

injunction are not required to read between the lines of every U&A decision 

or intervene in every U&A matter to guard against the availability of relief 

implicitly shrinking.   The court below previously declined to substantively 
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modify the injunction after briefing from the parties, ER257, and has not 

made any substantive changes since.  Paragraph 25(a)(6) remains as it was 

in 1974.  The parties should be able to take the court at its word. 

B. Opposing Tribes’ Interpretation of Muckleshoot I Is Erroneous. 

Opposing Tribes also argue that this Court revised the lower court’s 

injunction in Muckleshoot I, a case in which Paragraph 25(a)(6) relief was 

not even sought.  Jamestown Brief at 21, 35-37.  To arrive at this unlikely 

result, Opposing Tribes divorce this Court’s decision in Muckleshoot I from 

its context and endow isolated phrases with expansive meanings.  Id.  A 

close reading of this Court’s decision in light of the proceedings below 

reveals that Opposing Tribes’ reading is erroneous.  

This Court issued its decision in Muckleshoot I while Muckleshoot II, 

which concerned the scope of Judge’s Boldt’s saltwater U&A designation 

for Muckleshoot, was pending in the lower court.  As described on pages 22-

23 of the Opening Brief, several of the Opposing Tribes briefed Judge 

Rothstein on the significance of Muckleshoot I in Muckleshoot II.  At that 

time, they acknowledged Muckleshoot I had no effect on the rights of 

parties to prove additional U&As: 

The Court also clarified that, where U&A was previously 
but not clearly determined, it may be clarified under 
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Paragraph [25(a)(1)] of the Injunction …, based on record 
evidence and, perhaps, other evidence of the judge’s intent. 
Conversely, where U&A issues were not previously 
determined, they may be resolved through supplemental 
findings under Paragraph [25(a)(6)], but only after full 
development of evidence.  

ER44 (emphasis added).  While the passage of time appears to have 

clouded Opposing Tribes’ recollection, Puyallup, Suquamish, and 

Swinomish Tribes recognized the narrowness of Muckleshoot I in 1998, 

when the decision was issued.   

Muckleshoot I concerned the breadth of Judge Boldt’s U&A 

determination for the Lummi Tribe, specifically the meaning of his phrase 

“the present environs of Seattle.” United States v. Washington, 19 F. Supp. 

3d 1184, 1194 (W.D. Wash. 1995); Muckleshoot I, 141 F.3d at 1359.  The 

district court had relied on a 1995 deposition of anthropologist Dr. Barbara 

Lane to interpret this phrase.  141 F.3d at 1359-60.  This Court first 

rejected that approach under Paragraph 25(a)(1), which allows for 

interpretation of ambiguous U&A findings based on Judge Boldt’s intent, 

as “pure speculation.”  Id. at 1359.  It then turned to the district court’s 

“alternative ground” for admitting Dr. Lane’s testimony, id. at 1360, 

namely, that ambiguity in the phrase “the present environs of Seattle” 

meant that that phrase’s meaning had “not [been] specifically determined” 

  Case: 18-35441, 03/11/2019, ID: 11223319, DktEntry: 63, Page 23 of 48



 

 
- 19 - 

and therefore that the district court could sua sponte invoke Paragraph 

25(a)(6) to consider the new evidence.  19 F. Supp. 3d at 1195; Muckleshoot 

I, 141 F.3d at 1360.   

The seminal passage of Muckleshoot I is one that Opposing Parties do 

not quote: 

Although jurisdiction to enter supplemental findings exists 
under the decree, …the district court erred in entering a 
supplemental finding here because the court failed to allow 
all parties to present evidence. 

141 F.3d at 1360 (emphasis added).  This passage is key to understanding 

this Court’s decision in Muckleshoot I:  although expansion of U&A under 

Paragraph 25(a)(6) had not been raised by the parties, id. (“[T]he issues 

presented in subproceeding 86-5 did not comprehend new determinations 

of locations of usual and accustomed fishing grounds”), Judge Rothstein 

nonetheless invoked it in her decision, and, more importantly, did so 

without allowing all parties to submit evidence.  Id.  This put Muckleshoot, 

the party favored by the deposition testimony, at an unfair advantage.  

Furthermore, this Court confirmed that “jurisdiction to enter supplemental 

findings exists ….”  Id.  In other words, this Court did not restrict 

jurisdiction under Paragraph 25(a)(6), but merely stated that it had been 

improperly applied in that instance.   
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The second key to understanding Muckleshoot I is a precise focus on 

the fact that Judge Rothstein applied the phrase “not specifically 

determined” in that case to describe an ambiguous portion of Judge Boldt’s 

U&A finding for Lummi.  When this Court stated in Muckleshoot I that 

Lummi’s U&A had been specifically determined, 141 F.3d at 1359, it was 

responding to Judge Rothstein’s notion that the phrase “the present 

environs of Seattle” lacked specific determination due to its ambiguity, and 

thus to her use of Paragraph 25(a)(6) to answer a Paragraph 25(a)(1) 

question.  This Court was not addressing whether all U&A had been 

specifically determined for Lummi as a general matter, but rather was 

rejecting the idea that an ambiguous phrase in Judge Boldt’s finding meant 

that that phrase in Judge Boldt’s finding somehow lacked specific 

determination.  Id. at 1360; 19 F. Supp. 3d at 1195.  To put it another way, 

Muckleshoot I holds that a court cannot use Paragraph 25(a)(6) to admit 

evidence of U&As that goes beyond Judge Boldt's intent and then use that 

evidence to construe an existing finding under Paragraph 25(a)(1).   

Opposing Tribes are mixing apples with oranges when they attempt 

to endow the phrase “specifically determined” with overarching significance 

in a Paragraph 25(a)(6) matter based on Muckleshoot I.  Muckleshoot I 
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simply stands for the propositions: (1) that courts may not invoke 

Paragraph 25(a)(6) without first allowing all parties to submit evidence; 

and (2) that Judge Boldt’s findings themselves constitute specific 

determinations as to those areas actually designated as tribal U&A, even if 

the wording of his findings is ambiguous and needs to be clarified under 

Paragraph 25(a)(1) to be fully understood.  In other words, ambiguity in a 

finding that is being construed under Paragraph 25(a)(1) does not create 

license to use Paragraph 25(a)(6) to construe that ambiguous finding.  Such 

an approach conflates two distinct subsections of Paragraph 25. 

Here, Judge Rothstein determined, and this Court confirmed, that 

the only saltwater area that Judge Boldt specifically determined for 

Muckleshoot was Elliott Bay, despite the breadth of the terms he used.6    

This Court’s decision in Muckleshoot I should be read in its full 

context, rather than reading it based on isolated passages taken out of 

context, which threatens to morph it into a constitutionally dubious 

                                                 
6 Judge Boldt’s original U&A finding for the Muckleshoot Tribe, as it 
pertains to saltwater fishing, was “secondarily in the saltwater of Puget 
Sound.”  United States v. Washington, 384 F. Supp. at 367.  In Muckleshoot 
II, Judge Rothstein determined that he actually meant Elliott Bay, United 
States v. Washington, 19 F. Supp. 3d 1252, 1311 (W.D. Wash. 1997), and 
this Court affirmed.  Muckleshoot II, 235 F.3d at 431. 
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decision.    

 OPPOSING PARTIES’ ARGUMENTS AS TO MUCKLESHOOT II’S 
SCOPE ARE MISLEADING.  

Opposing Tribes misrepresent the scope of the lower court proceeding 

in Muckleshoot II, arguing that the parties invoked both Paragraph 

25(a)(1) and Paragraph 25(a)(6).  Jamestown Brief at 16-18; Suquamish 

Brief at 4, 12, 16.  This characterization lacks support in the record and is 

clearly erroneous.  The only issue in Muckleshoot II was the scope of Judge 

Boldt’s saltwater U&A finding in 1974, and no issue relating to proof of 

additional U&As was raised. 

A. The Pleadings and Orders in Muckleshoot II Demonstrate that 
Solely Paragraph 25(a)(1) Was at Issue. 

 Early Pleadings. 

The Puyallup Tribe initiated Muckleshoot II in January 1997 via a 

Request for Determination (“RFD”).  ER107-133.  Puyallup’s RFD invoked 

solely Paragraph 25(a)(1), seeking “a determination that the Muckleshoot 

Indian Tribe has no adjudicated usual and accustomed fishing grounds and 

stations in marine waters outside Elliott Bay.”  Id. at ER107 (emphasis 

added).  It further alleged that Muckleshoot’s U&A finding was “ambiguous 

as to the marine waters included … .”  Id. at ER112.  It focused only on the 

evidence before Judge Boldt and the ambiguity in Finding of Fact 76, never 
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arguing what new evidence could or could not show.  Id.  Paragraph 

25(a)(6) was never mentioned. 

In April 1997, Suquamish and Swinomish filed a Cross-Request for 

Determination that focused exclusively on the evidence before Judge Boldt, 

the ambiguity of Finding of Fact 76, and the scope of Muckleshoot’s 

adjudicated U&A.  ER100-106.  This Cross-Request raised no issues under 

Paragraph 25(a)(6). 

Jamestown, Port Gamble, Lower Elwha, and Skokomish responded to 

the Suquamish and Swinomish Cross-Request, similarly seeking a 

determination that Muckleshoot had “no adjudicated usual and accustomed 

fishing places in Marine Catch Reporting Area 9[.]”  FER63. 

Muckleshoot responded by moving to dismiss on the basis that 

Paragraph 25(a)(1) was inapplicable because Muckleshoot’s U&A finding 

was unambiguous.7  Muckleshoot also claimed that Paragraph 25(a)(6) was 

inapplicable because the entirety of Puget Sound had, in Muckleshoot’s 

view, already been designated as its U&A.  S-SER493.  Muckleshoot 

                                                 
7 Muckleshoot’s view at the time, based primarily on the wording of 
Finding of Fact 76, was that its adjudicated U&A encompassed the entire 
Puget Sound.  Therefore, it argued, the entire Sound had been specifically 
designated as its U&A and its U&A could not be retroactively reduced in 
light of the lack of ambiguity in the original finding.  S-SER477, 482, 487.   
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ultimately lost the argument that Judge Boldt had unambiguously 

designated the entire Puget Sound as its U&A, and the corollary 

arguments it made at the time became irrelevant as a result.  Contrary to 

Opposing Tribes’ views, Muckleshoot’s arguments were contingent on the 

success of the Tribe’s main argument and lose meaning outside of that 

context.   

If the Tribe had prevailed on that main argument, as Opposing Tribes 

contend, Muckleshoot’s Motion to Dismiss would have been granted, but 

instead the court denied the Motion and proceeded to construe Judge 

Boldt’s intent.  As Muckleshoot explained in its Memorandum in Support of 

its Motion to Dismiss:  “[t]he present subproceeding does not involve a 

claim to additional fishing places.” S-SER487.  It reiterated this description 

in its Reply: “Muckleshoot has asserted no claim for relief in this 

subproceeding; its position is wholly defensive in nature.”  ER59.    

 Later Pleadings and Orders. 

Throughout the case, the parties continued to focus on the evidence 

before Judge Boldt, whether finding of Fact 76 was ambiguous, and the 

meaning that should be accorded that Finding.  A few examples follow.   

In January 1998, Swinomish, Suquamish, and Puyallup moved for 
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summary judgment, arguing that “the Muckleshoot Tribe … has no 

adjudicated treaty right to fish in marine waters” of certain Washington 

Salmon Catch Reporting Areas. ER87.  Their arguments focused on the 

ambiguity in Finding of Fact 76 and the evidence before Judge Boldt. 

ER90-95, ER98.  They summarized their position:  

Movant Tribes ask nothing more of this court than to follow 
its own precedent …in examining the evidence before Judge 
Boldt to discover what he meant by “secondarily in the 
saltwaters of Puget Sound" in the context of Muckleshoot 
U&A. The court should look to all the exhibits and 
testimony before Judge Boldt to determine and enforce his 
intent in drafting the ambiguous language of Finding of fact 
76. 

ER99 (emphasis added). 

Jamestown, Port Gamble, Skokomish, and Lower Elwha, in their 

Reply in Support of the Motion for Summary Judgment, similarly focused 

on Finding of Fact 76, arguing that “Judge Boldt would never have 

intended to recognize the broad scope of fishing places in open and distant 

waters by using the reference ‘and secondarily in the saltwater of Puget 

Sound.’”  FER51 (internal quotation mark omitted). 

In their motion to strike portions of Muckleshoot’s brief, appendix, 

and the affidavit of Barbara Lane, Suquamish, Puyallup, and Swinomish 

reiterated that “[i]t is the scope of that finding [Finding of Fact 76] that is 
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in issue in this subproceeding.”  FER21.  They emphasized that: 

the issue here is not the hypothetical extent of Muckleshoot 
fishing places, nor whether Muckleshoot might now, in 
1998, be able to produce some evidence in support of 
expanding its U&A. The only issue in this subproceeding is 
what Judge Boldt intended to include within Muckleshoot 
U&A in Finding of Fact 76 in 1974.    

FER22 (emphasis added).   

The district court agreed and struck much of the evidence that 

Muckleshoot had offered, while allowing for the possibility of admitting 

additional evidence if it bore on Judge Boldt’s intent.  19 F. Supp. 3d at 

1276 (“The court will consider extra record evidence as long as it is relevant 

to determining Judge Boldt's intention”).  Later, after briefing the 

significance of this Court’s decision in Muckleshoot I, these same tribes 

confirmed that, “[i]n earlier rulings, the Court has made clear that this 

case involves only the narrow issue of Judge Boldt's intent in crafting his 

findings regarding Muckleshoot fishing places.”  S-SER101.  Muckleshoot 

concurred with this characterization, arguing that the evidence it sought to 

admit was in fact relevant to Judge Boldt’s intent.  See generally S-

SER360-372.   

If the lower court in Muckleshoot II had considered evidence of treaty-

time fishing that went beyond Judge Boldt’s intent, Opposing Tribes might 
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have an argument that the subproceeding had expanded as a practical 

matter to include a determination of additional U&As under Paragraph 

25(a)(6).  But that did not occur.  On January 14, 1999, Judge Rothstein 

ruled that additional documents that Muckleshoot sought to admit into 

evidence were “irrelevant,” explaining that some of them “will not be 

helpful in determining [Judge Boldt’s] intent …” and that others did not 

constitute admissions and “cast no light on Judge Boldt’s intent.”  

S-SER100.  Having successfully excluded Muckleshoot’s evidence on the 

grounds that the matter did not encompass proof of new U&As, Puyallup, 

Suquamish, and Swinomish cannot now retroactively expand the scope of 

Muckleshoot II.   

B. The District Court’s Decision in Muckleshoot II. 

Similarly, in Muckleshoot II, Judge Rothstein only determined the 

scope of Finding of Fact 76.  She stated:  “[w]hat is in dispute is whether 

Judge Boldt intended to designate a saltwater fishery for the Muckleshoot 

and, if so, what areas he intended ‘secondarily in the saltwater of Puget 

Sound’ to encompass.”  19 F. Supp. 3d at 1305.  She held “that there is no 

evidence in the record before Judge Boldt, nor is [the court] persuaded by 

extra-record evidence, that Judge Boldt intended to describe a saltwater U 
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& A any larger than …Elliott Bay[.]”  Id. at 1311.  In short, Judge 

Rothstein discerned that Judge Boldt intended only to specifically 

determine Elliott Bay as saltwater U&A.  There is no basis to conclude that 

the district court’s decision stretched beyond Paragraph 25(a)(1). 

C. This Court’s Decision in Muckleshoot II. 

This Court similarly characterized the case as “turn[ing] on the 

interpretation of the phrase ‘secondarily in the waters of Puget Sound’ as 

used by Judge Boldt in Finding 76.”  Muckleshoot II, 235 F.3d at 432.   

There is no basis to conclude that, despite these copious 

characterizations of the case as proceeding solely under Paragraph 25(a)(1) 

and the Opposing Parties’ success in excluding most of Muckleshoot’s 

evidence based on the narrow scope of the proceeding, the case actually 

proceeded under Paragraph 25(a)(6) as well.  

 ISSUE PRECLUSION DOES NOT BAR THE TRIBE’S SUIT. 

The Suquamish Tribe argues at length that issue preclusion bars the 

Tribe’s suit, again on the basis that Paragraph 25(a)(6) issues were 

somehow litigated and resolved in Muckleshoot II.  Suquamish Brief at 18-

19, 27-28, 41-43, 48.  The other Opposing Tribes’ allegation that 

Muckleshoot’s U&As were already specifically determined is arguably an 

issue preclusion argument as well.  Judge Martinez relied on a combination 
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of these two arguments in his dismissal.  ER12-13.   

The analysis below responds to Suquamish’s argument that 

Muckleshoot II somehow precludes the case at bar.  As discussed in the 

Opening Brief, Judge Boldt’s U&A findings in Final Decision #I similarly 

do not give rise to issue preclusion.  Opening Brief at 29-36.  Judge Boldt’s 

intent to reserve the ability of tribes with U&A findings to seek to expand 

their U&As under Paragraph 25(a)(6), as discussed in Part I, forecloses the 

application of issue preclusion.  See, e.g., Thomas v. Contoocook Valley 

School Dist., 150 F.3d 31, 43 (1st Cir. 1998); Garity v. APWU Nat’l Labor 

Org., 828 F.3d 848, 857 (9th Cir. 2016); Venuto v. WITCO Corp., 117 F.3d 

754, 760 (3d. Cir. 1997).8 

Issue preclusion has four requirements: 

(1) there was a full and fair opportunity to litigate the issue 
in the previous action; (2) the issue was actually litigated in 
that action; (3) the issue was lost as a result of a final 
judgment in that action; and (4) the person against whom 
collateral estoppel is asserted … was a party or in privity 
with a party in the previous action.  

Kendall v. Visa U.S.A., Inc., 518 F.3d 1042, 1050 (9th Cir. 2008).  Although 

the party arguing for the application of issue preclusion has the burden of 

                                                 
8 While these cases analyze the question of claim preclusion, the same 
principles apply in the context of issue preclusion.  18 FED. PRAC. & PROC. 
JURIS. § 4424.1 (3d ed. 2018). 
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proving that these elements are met, id. at 1050-51; Harris v. Jacobs, 621 

F.2d 341, 343 (9th Cir. 1980), Opposing Parties did not attempt to meet 

this burden below and have not attempted to do so here.  Nor can they, 

because the same issues were not involved in both actions and the 

Paragraph 25(a)(6) issue (whether Muckleshoot possesses saltwater U&A 

beyond that found by Judge Boldt in 1974) was not actually litigated in the 

prior action. 

A. The Issue of Additional U&A Under Paragraph 25(a)(6) Was 
Not Litigated Previously. 

 This Court’s Four-Factor Test to Determine the Identity of 
Issues Is Not Met Here. 

A court examines four factors to determine if the issue to be litigated 

in a new proceeding is the same as the one previously litigated: 

(1) is there a substantial overlap between the evidence or 
argument to be advanced in the second proceeding and that 
advanced in the first? 

(2) does the new evidence or argument involve the 
application of the same rule of law as that involved in the 
prior proceeding? 

(3) could pretrial preparation and discovery related to the 
matter presented in the first action reasonably be expected 
to have embraced the matter sought to be presented in the 
second? 

(4) how closely related are the claims involved in the two 
proceedings? 
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Resolution Trust Corp. v. Keating, 186 F.3d 1110, 1116 (9th Cir. 1999).  The 

first three factors clearly weigh against the applicability of issue 

preclusion.  While the fourth is mixed, the test as a whole confirms that the 

issues are not the same. 

First, the evidence and arguments here are distinct from those in 

Muckleshoot II.   The admissible and relevant evidence in Muckleshoot II 

was limited to that which was admitted in the first trial or could bear on 

Judge Boldt’s intent.  Here, Muckleshoot must necessarily offer evidence 

that was not considered by Judge Boldt about treaty-time fishing areas 

beyond Elliot Bay.9  As Judge Boldt explained, “further places that couldn’t 

be identified as usual and accustomed places by any particular tribe or 

tribes should be included as and when evidence sufficient to sustain that 

showing was presented.”  ER376-78.  All of the evidence in Muckleshoot II 

focused on Judge Boldt’s intent as to Finding of Fact 76; his intent, as 

clarified in Muckleshoot II, would be entirely irrelevant here.  As discussed 

                                                 
9 This situation is somewhat similar to that addressed in Aleem v. General 
Felt Indus., Inc., 661 F.2d 135 (9th Cir. 1981). In Aleem, the first set of 
proceedings, an arbitration followed by judicial review, was limited to the 
question of discrimination as defined by the collective bargaining 
agreement.  Id. at 137.  This Court held that issue preclusion did not apply 
to the later Title VII proceeding in part because of the limited scope of the 
earlier proceedings.  Id. 
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below, Opposing Tribes have conceded as much.  See infra pp. 33-34. 

Turning to the second factor, the primary rules of law would be 

different as well.  Judge Rothstein clarified the scope of Judge Boldt’s 1974 

saltwater finding for Muckleshoot.  The rules of law she applied pertained 

to construal of ambiguous findings, standards that would not be applicable 

here.  Rather, the rules of law at issue now concern the type and quantum 

of evidence necessary to establish Muckleshoot ancestors’ treaty-time 

fishing in additional areas.  The second factor, then, militates against the 

issues being identical. 

The third factor relates to the scope of pre-trial discovery in the two 

actions and also cuts against the same issue being involved in both 

proceedings.  Pre-trial discovery is generally unneeded and extremely 

limited in Paragraph 25(a)(1) proceedings because the court only construes 

prior findings. By contrast, in Paragraph 25(a)(6) proceedings, the scope of 

discovery is broad, consistent with the breadth of issues to be resolved at 

trial.  The third factor also cuts against the issues being the same. 

Finally, the fourth factor (how closely the two proceedings are 

related) is at most mixed.  Proceedings under Paragraph 25(a)(1) and 

Paragraph 25(a)(6) are complementary but independent.  A tribe could 
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have an unambiguous U&A finding and therefore have no need for a 

Paragraph 25(a)(1) proceeding, but still seek additional U&A based on 

newly developed evidence under Paragraph 25(a)(6).  Conversely, a tribe’s 

U&A finding, as occurred with Muckleshoot, could be the subject of a 

Paragraph 25(a)(1) proceeding to determine that finding’s scope, and the 

tribe could also seek to expand its U&A at a later date.  At the same time, 

the two types of proceedings are related in that both ultimately concern the 

scope of a tribe’s U&A.  Paragraph 25(a)(1) and Paragraph 25(a)(6) are 

somewhat related but also clearly distinct.   

In sum, factors one, two, and three cut against the issues being the 

same, and factor four is mixed.  On balance, the four-factor test indicates 

that the issues are not the same.   

 The Opposing Tribes Conceded This Point in Muckleshoot 
II. 

In Muckleshoot II, several of the Opposing Tribes emphasized that 

Paragraph 25(a)(1) and 25(a)(6) present different issues.  As mentioned 

above, Puyallup, Swinomish, and Suquamish explained in a Reply in 

Support of their Motion for Summary Judgment:  “The issue is not where 

Muckleshoot's ancestors fished at treaty-time. The issue before this court is 

much narrower: in what parts of Puget Sound did Judge Boldt conclude, 
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based on the evidence before him at the time, that Muckleshoot had 

established usual and accustomed fishing?” FER45 (underline in original).  

As noted above, see supra pp. 25-26, the same parties explained: 

[T]he issue here is not the hypothetical extent of Muckleshoot 
fishing places, nor whether Muckleshoot might now, in 
1998, be able to produce some evidence in support of 
expanding its U&A. The only issue in this subproceeding is 
what Judge Boldt intended to include within Muckleshoot 
U&A in Finding of Fact 76 in 1974. 

FER22 (emphasis added).  These representations are more than sufficient 

to show that the issue here—whether Muckleshoot can prove additional 

U&A beyond that designated by Judge Boldt—was not at play in 

Muckleshoot II. 

 Suquamish Recently Conceded that Paragraph 25(a)(1) 
Presents a Different Issue than Paragraph 25(a)(6). 

A filing in this Court nearly three years ago shows that Opposing 

Tribes’ arguments are entirely result-oriented.   In that matter, Suquamish 

explained to this Court that Paragraph 25(a)(6) serves a “distinct function” 

from that of Paragraph 25(a)(1) and that a tribe that loses a Paragraph 

25(a)(1) proceeding should be able to bring a Paragraph 25(a)(6) proceeding 

in cases where the loss was based on lack of evidence before Judge Boldt.  

FER16-17.  Specifically, Suquamish told this Court that “Judge Boldt did 

not intend for his decision in Boldt I to set the ultimate boundaries of any 
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Tribe’s U&A[.]”  FER16.  Thus, a court holding “that a previous decision 

…did not determine U&A in a given area under 25(a)(1)” should not 

preclude a tribe from “invoking the Court’s jurisdiction under 25(a)(6)[.]”  

FER17.  Muckleshoot II constitutes such a holding. 

B. The Issue of Additional U&A Was Not Actually Litigated in 
Muckleshoot II After a Full and Fair Opportunity to Do So. 

Opposing Tribes have not shown that the issue of additional U&A 

under Paragraph 25(a)(6) was actually litigated fully and fairly.  To 

determine whether an opportunity to litigate has been “full and fair,” “the 

court must compare the procedures in the prior and subsequent actions. If 

‘procedural opportunities unavailable in the first action …could readily 

cause a different result’ in the second action, then the results of the first 

action generally should not be given preclusive effect.”  Maciel v. C.I.R., 

489 F.3d 1018, 1023 (9th Cir. 2007) (quoting Parklane Hosiery Co., Inc. v. 

Shore, 439 U.S. 322, 331 & n.15 (1979)).10   

                                                 

10 While Suquamish would limit Maciel to its facts and opines that it is 
inapplicable outside of the criminal context, Suquamish Brief at 42-43, 
none of the lower courts applying the decision express such a limitation.  
See, e.g., Monahan v. Emerald Performance Materials, 705 F. Supp. 2d 
1206, 1213 (W.D. Wash. 2010) (civil statutory claims); Daniels v. Boeing 
Co., No. C13-5679 RBL, 2014 WL 4988204, at *2 (W.D. Wash. Oct. 7, 2014) 
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In Muckleshoot II, Swinomish, Puyallup, and Suquamish succeeded 

in excluding all evidence that did not bear on Judge Boldt’s intent in 1974.  

19 F. Supp. 3d at 1276; S-SER100.  The ability to present new evidence to 

prove additional U&A is unquestionably a procedural opportunity that 

could readily lead to a different result.  Accord Snider v. Consolidation 

Coal Co., 973 F.2d 555, 559 (7th Cir. 1992) (“A party has not had the 

requisite full and fair opportunity if he or she was unable to present critical 

evidence in the proceeding.”).   

Here, the lack of identity of the issues and the lack of actual litigation 

of the issue based on a full and fair opportunity to litigate both foreclose 

application of issue preclusion.  Additionally, in applying issue preclusion, 

courts construe prior judgments narrowly and resolve reasonable doubts 

about the applicability of the doctrine in favor of allowing the new 

litigation to go forward.  United States v. United Tech. Corp., 782 F.3d 718, 

729-30 (6th Cir. 2015); Harris, 621 F.2d at 343.  Thus, if it is uncertain 

whether the requirements of the doctrine are met, the Court should resolve 

doubts against applying the doctrine. 

                                                 
(personal injury claim); In re Yu, 545 B.R. 633, 639 (C.D. Cal. 2016) 
(trademark claim). 
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 OPPOSING TRIBES’ OTHER ARGUMENTS FAIL. 

A. The Alleged Revision of Paragraph 25(a)(6) to Require 
Exceptional Circumstances Or Stipulation by All Concerned 
Parties Has No Principled Basis. 

Opposing Tribes argue that Paragraph 25(a)(6) has now been 

amended so that it is available only when “exceptional circumstances” exist 

or the affected parties stipulate to jurisdiction.  The alleged “exceptional 

circumstances” requirement appears to be a device conjured by the 

Opposing Tribes to explain away decisions that they find inconvenient.  

They never explain what exceptional circumstances would now suffice, 

Jamestown Brief at 21, 28, 33, 48-50, or identify when this test was 

adopted.  Certainly, the repeated promises by Opposing Tribes in 

Muckleshoot II that Muckleshoot could file an RFD under Paragraph 

25(a)(6) at a later date should meet the alleged requirement.    

Opposing Tribes’ alternate contention that stipulation by all 

concerned parties is sufficient to create subject matter jurisdiction under 

Paragraph 25(a)(6) similarly has no basis in law.  Jamestown Brief at 48, 

52.  Such a rule makes no doctrinal sense as parties cannot create federal 

subject matter jurisdiction by stipulation.  See, e.g., Ins. Corp. of Ireland, 

Ltd. v. Compagnie des Bauxites de Guinee, 456 U.S. 694, 702 (1982) (“[N]o 

action of the parties can confer subject-matter jurisdiction upon a federal 

  Case: 18-35441, 03/11/2019, ID: 11223319, DktEntry: 63, Page 42 of 48



 

 
- 38 - 

court.”); Janakes v. U.S. Postal Serv., 768 F.2d 1091, 1095 (9th Cir. 1985) 

(same).  Instead, this argument constitutes a post facto justification for the 

lower court’s willingness to consider the scope of Quileute’s and Quinault’s  

U&A under Paragraph 25(a)(6).   

B. The Court Below Properly Declined to Rely on Judicial 
Estoppel. 

As set out in Part I.C.1, many of the Opposing Tribes should be 

estopped from retracting their promises that Muckleshoot could return to 

court to litigate its Paragraph 25(a)(6) claim for additional saltwater U&A.  

Despite these repeated promises, however, Opposing Tribes argue that 

Muckleshoot is subject to judicial estoppel because it previously argued 

that its saltwater U&A had been specifically determined by Judge Boldt 

and that Paragraph 25(a)(6) jurisdiction was therefore unavailable.  

Suquamish Brief at 53.   

Again, Opposing Tribes take statements out of context and then try to 

broaden them beyond their intended meaning.  The referenced statements 

were part of Muckleshoot’s argument that its saltwater U&A, as 

designated by Judge Boldt, unambiguously included the entire Puget 

Sound (or at least large portions of it).  Because Muckleshoot believed 

Judge Boldt had unambiguously designated a broad saltwater U&A, it 
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argued that that particular finding could not be relitigated. S-SER477-78, 

487, 493, 495; see also S-SER395 (Muckleshoot’s statements explicitly tying 

its res judicata argument to the purported lack of ambiguity).  Additionally, 

Muckleshoot argued that the dispute with respect to areas beyond 9, 10, 

and 11 was “unripe” and suggested that that portion of the case be 

“dismissed without prejudice” so that “tribes with fishing places in these 

areas would be able to defend any future effort by Muckleshoot to open 

fisheries in these areas there if and when a real controversy is presented.” 

ER60; 19 F. Supp. 3d at 1276 (reserving questions as to these areas). 

Judicial estoppel is available only when a party prevails on a given 

argument.  See, e.g., Hamilton v. State Farm Fire & Cas. Co., 270 F.3d 778, 

783 (9th Cir. 2001).  Judicial estoppel cannot apply against Muckleshoot 

here because Muckleshoot lost the argument that Judge Boldt’s finding 

regarding its saltwater U&A was unambiguous, and because its application 

would decontextualize and distort Muckleshoot’s early arguments in 

Muckleshoot II.  To the extent that Suquamish seeks to have this Court 

impose judicial estoppel because Muckleshoot sought dismissal without 

prejudice of the portion of the case related to waters beyond areas 9, 10 and 

11 due to unripeness, such a result would turn the doctrine on its head.  
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Ripeness can vary over time; indeed, that is the very essence of the 

doctrine.  Moreover, to impose judicial estoppel based on arguments of 

unripeness would perversely require parties to litigate issues despite the 

lack of any case or controversy.  Finally, the lower court expressly reserved 

“the question of whether those areas are part of the Muckleshoot’s U & A,” 

thus precluding any final determination of that issue.  19 F. Supp. 3d at 

1276. 

In contrast to Muckleshoot’s loss on the question of ambiguity, 

Opposing Tribes did prevail in excluding Muckleshoot’s evidence that could 

have borne on additional U&As beyond those intended by Judge Boldt in 

Finding of Fact 76.  S-SER100.  As such, they imposed an “unfair 

detriment” upon Muckleshoot, and they should be estopped from seeking 

dismissal of Muckleshoot’s Paragraph 25(a)(6) case.  Ah Quin v. Cnty. of 

Kauai Dep’t. of Transp., 733 F.3d 267, 270 (9th Cir. 2013).    

CONCLUSION 

For the foregoing reasons, Judge Martinez’s decision to dismiss 

Muckleshoot’s claim to establish additional U&A, beyond that encompassed 

within Judge Boldt’s original finding, must be reversed.   
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DATED this 11th day of March, 2019. 

 GARVEY SCHUBERT BARER, P.C. 
 
By  s/ David R. West 

David R. West, WSBA #13680 
 
By  s/ Donald B. Scaramastra 

Donald B. Scaramastra, WSBA 
#21416 

 
By  s/ Margaret A. Duncan 

Margaret A. Duncan, WSBA #47876 
 

Attorneys for Muckleshoot Indian Tribe 
 
 
 OFFICE OF THE TRIBAL ATTORNEY 

 
By  s/ Richard Reich 

Richard Reich, WSBA #8178 
 
By  s/ Robert L. Otsea, Jr. 

Robert L. Otsea, Jr., WSBA #9367 
 
By  s/ Laura Weeks 

Laura Weeks, WSBA #26992 
 
By  s/ Ann E. Tweedy 

Ann E. Tweedy, WSBA #32957 
 

Attorneys for Muckleshoot Indian Tribe 
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