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UNITED STATES DISTRICT COURT 
DISTRICT OF NEW MEXICO 
 
FRANKLIN J. MORRIS, as Personal 
Representative of the Wrongful Death 
Estate of MARCELLINO MORRIS, JR. 
(Deceased), 
 
 Plaintiff, 
 
v. No. 1:15-CV-00055 
 
GIANT FOUR CORNERS, INC. d/b/a/ 
GIANT #7251, 
 
 Defendant. 
 
PLAINTIFF’S RESPONSE TO DEFENDANT’S MOTION TO COMPEL ELEC-

TION OF REMEDIES OR DISMISS FOR IMPROPER CLAIM SPLITTING 
 

 
 Defendant Giant Four Corners, Inc.’s (Giant or Defendant) Motion to Compel Elec-

tion of Remedies or Dismiss for Improper Claim Splitting [Doc. No. 91] should be denied 

in its entirety for the reasons that follow: 

INTRODUCTION 

 Defendant improperly attempts to force Plaintiff to elect a forum under the guise of 

the election of remedies doctrine.  However, the election of remedies doctrine cannot be 

used to force a party to choose among forums that have concurrent jurisdiction.   Under 

New Mexico substantive law, the doctrine only applies to estop a plaintiff from seeking a 

remedy that is inconsistent with one he has elected and the mere pursuant of another rem-

edy is not construed as such an election.  

 The doctrine also does not apply here because Navajo Nation offers distinct tort 

remedies that are not inconsistent with remedies sought herein.  Additionally, unless or 

until the Navajo Supreme Court reverses the Navajo District Court’s decision to dismiss 
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Plaintiff’s cause of action as time-barred, there is no risk of double recovery whatsoever.    

 Impermissible claim splitting is also not applicable to this case.  That doctrine ap-

plies when a party files duplicative litigation within the same court system to avoid a pro-

cedural rule, not when a party files parallel claims in separate sovereigns.  Additionally, 

because claim splitting is an equitable doctrine, Giant waived any such argument by failing 

to agree to a voluntary stay early in the litigation and litigating the case for the last three 

years without raising the issue.   

ARGUMENT 

A. The Doctrine of Election of Remedies Does not Apply. 

In a diversity case, the doctrine of election of remedies is an element of state substan-

tive law that the Federal court is bound to apply.  See Mckinney v. Gannett Co., 817 F. 2d 

659, 671 (10th Cir. 1987).   In New Mexico the doctrine stands for the proposition that, “‘if 

a party has two inconsistent existing remedies on his cause of action and makes choice of 

one, he is precluded from thereafter pursuing the other.’” Romero v. J. W. Jones Const. 

Co., 1982 -NMCA-140, 98 N.M. 658, 651 P.2d 1302 quoting Franciscan Hotel Co. v. 

Albuquerque Hotel Co., 37 N.M. 456, 24 P.2d 718 (1933).   Whether the doctrine applies 

turns on whether “the plaintiff had made a choice of one of these remedies” because the 

doctrine is based on the principals of estoppel.   Id citing Franciscan Hotel, 37 N.M. 456.   

However, the filing of a complaint or commencing an action is not an event which triggers 

the doctrine in New Mexico.  Id citing State ex rel. Newsome v. Alarid, 90 N.M. 790, 568 

P.2d 1236 (1977) and Honaker v. Ralph Pool's Albuquerque Auto Sales, Inc., 74 N.M. 458, 

394 P.2d 978 (1964).  Thus, under New Mexico substantive law, the doctrine has no appli-

cation here.  
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Indeed, Defendant has not cited to any case where the doctrine has been used as a 

matter of New Mexico substantive law to force a plaintiff to abandon a claim in a separate 

sovereign.   Moreover, Giant has not cited to any aspect of Plaintiff’s claims or remedies 

that are inconsistent.   In fact, Plaintiff has not even received a reversal of the dismissal of 

his Navajo claims, meaning that if the current judgment that the claim is time barred in 

Navajo Nation was final, there would no chance of any recovery in the Navajo Nation and 

consequently no risk whatsoever of double recovery.    Giant’s assertion that under the 

doctrine of election of remedies Plaintiff must choose to bring his claim either in tribal 

court or federal court is without merit.    

Moreover, should the Navajo District Court’s dismissal ultimately be reversed, 

available tort remedies in the Navajo Nation are governed by a concept called Nalyeeh, 

which is a process for restoring relationships between a tortfeasor and an injured party.  See 

Joe v. Black, No. SC-CV- 62-06 (Nav. Sup. Ct. Nov. 29, 2007).  In the Navajo Court sys-

tem, the party causing an injury, or his or her relatives, has a duty to make things right.  

See, e.g., Largo v. Eaton, 8 Nav. R. 96 (Nav. Sup. Ct. 2001).   This may include a wide 

variety of things, only one aspect of which may be a material payment.   

 Thus, the remedies available to Plaintiff are not limited to monetary damages or 

inconsistent with damages pursued here.    If a monetary judgment is obtained in this mat-

ter, Giant will then be free to raise the possibility of double recovery in the Navajo court 

system, should Plaintiff’s claim even be reinstated.  But unless or until such remedy is 

obtained, Plaintiff should not be forced to elect a forum and forgo potential remedies avail-

able in a separate sovereign under the election of remedies doctrine.   
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B.  Plaintiff has not Engaged in Improper Claim Splitting. 

Impermissible claim splitting occurs when a party files duplicative litigation within 

the same court system to circumvent a procedural rule.  See Wyles v. Sussman, 661 F. 

App’x 548, 550 (10th Cir. 2016) (“a district court may apply the rule against claim-splitting 

when a party files two identical—or nearly identical complaints to get around a procedural 

rule”).  As explained in Katz v. Gerardi, 655 F.3d 1212, 1217 (10th Cir. 2011) citing Curtis 

v. Citibank, N.A. 226 F. 3d 133, 139 (2d Cir. 2000), which Giant relies on: “[P]laintiffs 

have no right to maintain two actions on the same subject in the same court, against the 

same defendant at the same time.”(emphasis added).  Thus, when a plaintiff files substan-

tially similar lawsuits against the same defendants in federal court, like in Katz v. Gerardi, 

655 F.3d 1212, 1217 (10th Cir. 2011) and Hartsel Springs Rach of Colo., Inc. v. Bluegreen 

Corp., 296 F. 3d 982, 990 (10th Cir. 2002), cited by Giant, the claim splitting doctrine can 

be used to dismiss one suit.     

However, when a plaintiff files suit in separate sovereigns1 seeking different recov-

ery under distinct laws, the doctrine does not bar the parallel claim. That is, the doctrine 

does not apply to bar actions pending in separate jurisdictions, e.g., when parallel actions 

are pending in both state and Federal court. “[T]he pendency of an action in State court is 

no bar to proceedings concerning the same matter in the Federal court having jurisdiction” 

Coats v. J.D.B. of New Mexico, Inc. No. Civ. 09-1200 LH/RHS  2010 WL 11500514 

                                                 
1 It is well settled that Indian Tribes are separate, distinct sovereigns with their right to 
make their own laws and be ruled by them.  See, e.g., Williams v. Lee, 358 U.S. 217, 220, 
79 S.Ct. 269, 271, 3 L.Ed.2d 251 (1959).  The exercise of concurrent jurisdiction over 
torts, however, does not improperly affect those sovereign rights and is quite common be-
cause New Mexico allows Native Americans to access its courts.   See e.g., Wacondo v. 
Concha, 1994 -NMCA- 040,117 N.M. 530, 873 P.2d 276.  
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(D.N.M. May 26, 2010) (internal quotations and citations omitted).   “This difference in 

general approach between state-federal concurrent jurisdiction and wholly federal concur-

rent jurisdiction stems from the virtually unflagging obligation of the federal courts to ex-

ercise the jurisdiction given them.”  Colo. River Water Conservation Dist. v. United States, 

424 U.S. 800, 817, 96 S. Ct. 1236, 1246 (1976). A suit is considered parallel “if substan-

tially the same parties litigate substantially the same issues in different forums.” Fox v. 

Maulding, 16 F. 3d 1079,1082 (10th Cir. 1994)(quoting New Beckley Mining Corp. v. Int'l 

Union, UMWA, 946 F. 2d 1072, 1073 (4th Cir. 1991)).  In such circumstances, the claim 

splitting doctrine does not bar either claim.  

 Here, Plaintiff has filed lawsuits in separate sovereigns seeking remedies under distinct 

laws. Claim splitting does not bar such parallel claims when pursued in separate forums 

with concurrent jurisdiction.  See generally Wyles v. Sussman 661 Fed. Appx. 548 (10th 

Cir. 2016)(Plaintiff did not engage in improper claim splitting when he filed a claim in 

state court and another in federal court asserting nearly identical claims against nearly all 

of the same defendants).  Thus, Defendant’s reliance on the doctrine is misplaced and De-

fendant’s Motion must be denied. 

1.  Defendant Waived any Claim Splitting Argument by Acquiescing to Litigate 
in This Forum.  
 

Even if claim splitting were somehow applicable, any claim splitting defense, like res 

judicata, is subject to waiver, including when a defendant acquiesces to the litigation in 

federal court.2 See, e.g., Wisznia v. City of Albuquerque, 135 Fed.Appx. 181, 185 (2005); 

accord Torres v. City of Albuquerque ex rel. Albuquerque Police Department, No. CIV 12-

                                                 
2 Because election of remedies is also an equitable doctrine, See Mckinney v. Gannett 
Co., 817 F. 2d 659, 671 (10th Cir. 1987), that argument should also be considered waived.          
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1048 RB/KBM (D.N.M. March 2, 2015) Slip Copy at *4-5.  When Plaintiff first filed this 

action, he offered Giant a voluntary stay.   See Ex.1, Email thread between Zackeree S. 

Kelin and Giant Attorney Brian Nichols (confirming that Giant’s counsel in the federal 

claim was presented with the offer of a stay).  Defendant declined that offer and chose to 

litigate the instant case for the past three years in this forum rather than seeking dismissal 

or a stay from the beginning.  Defendant should not be permitted to elect to litigate in this 

forum, wait three years to raise the issue, and then seek a dismissal on the grounds of claim 

splitting.  See e.g., Concerned Residents of Santa Fe v. Santa Fe Estates, Inc.,2008-NMCA-

042, 143 N.M. 811, 182 P.3d 794, 805.   ( “[i]f a defendant sees two actions as detrimental 

to the defendant’s interests, it should be incumbent on the defendant to specifically attack 

the claim-splitting by obtaining court relief at the earliest feasible point.”).     Failing to 

seek such relief at the earliest possible point undermines the policy underlying the claim 

splitting doctrine, which is to save resources from the outset.   This is particularly true when 

Plaintiff has at all times acted in good faith and raised the issue at the outset of the parallel 

litigation.   Defendant has therefore waived its right to seek dismissal on equitable 

grounds3.  

 

 

                                                 
3 Even in cases where federal courts defer to foreign jurisdictions, the appropriate remedy 
is a stay as opposed to dismissal because the later creates the risk of an action being time-
barred. See, e.g., Lumen Constr., Inc. v. Brant Constr. Co.,780 F.2d 691, 698 (7th Cir. 
1985).  If any action would be warranted under the claim splitting doctrine, at most it 
should be abstention to see what happens in the Navajo court.  At this point, there is com-
plete uncertainty as to whether Plaintiff will ever have a remedy available in Navajo 
court. Thus, if this action were dismissed, all resources required to litigate this matter for 
the last three years would have been lost without ever having reached the merits of the 
claims.   
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CONCLUSION 

Giant’s attempt to force Plaintiff into selecting a forum under the election of remedies 

and claim splitting doctrines should be rejected.  Those doctrines do not apply to bar par-

allel claims filed under distinct laws in separate sovereigns that provide distinct remedies.   

Moreover, Giant should be found to have waived thier equitable arguments by rejecting a 

proposed stay and litigating in this forum for past three years without raising these issues.  

   WHEREFORE, Plaintiff prays that Defendant’s Motion to Compel be denied in its 

entirety and for any other relief this Court deems just and proper.  

 
Respectfully submitted, 

DAVIS KELIN LAW FIRM, LLC 

 
Gina Downes 
111 Tulane Dr. S.E. 
Albuquerque, NM 87106 
Tel: (505) 242-7200 
Fax: (505) 213-3399 
E-mail: gdownes@daviskelin.com 
 
 
 

CERTIFICATE OF SERVICE 
 

Pursuant to Rule 1-005(E) and Rule 1-005.2(C), I hereby certify that the forego-
ing document was served through the Court’s EFS system on this 9th day of July 2018 to 
all counsel of record.   
 
DAVIS KELIN LAW FIRM, LLC 
 

 
Gina Downes 
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