
IN THE UNITED STATES DISTRICT COURT 

 

FOR THE DISTRICT OF NEW MEXICO 

 

FRANKLIN J. MORRIS, as Personal 

Representative of the Wrongful Death 

Estate of MARCELLINO MORRIS, JR., 

(Deceased), 

 

 Plaintiff, 

 

vs.  No. 1:15-cv-00055-JCH-LF   

 

GIANT FOUR CORNERS, INC. d/b/a 

GIANT #7251 and ANDY RAY DENNY, 

an Individual, 

        

 Defendants. 

 

DEFENDANT’S OPPOSED MOTION TO COMPEL ELECTION OF REMEDIES 

OR DISMISS FOR IMPROPER CLAIM SPLITTING 

 

Marcellino Morris, Jr. was killed in an automobile accident in December 2011.  Plaintiff 

is prosecuting the present action in this Court seeking to recover compensatory damages for Mr. 

Morris’ death.  At the same time, Plaintiff is seeking precisely the same damages from the 

identical defendants arising from the same accident in Navajo Tribal Court.  But Plaintiff is not 

entitled to more than one recovery for the same injury.  Now that this matter has a definite trial 

setting – and before the Court expends any more resources and the parties engage in further time-

consuming and expensive preparations required to proceed to trial – this Court should compel 

Plaintiff to choose the forum in which he intends to proceed.  Either Plaintiff must dismiss his 

pending action in Navajo Tribal Court and seek relief solely in this Court, or he must dismiss the 

present action and continue in Navajo Tribal Court where he first filed suit.  To allow him 

simultaneously to proceed in both forums allows him impermissibly to prolong his quest for 

double recovery arising from but a single injury.  If Plaintiff refuses to make this election, then 

this Court should dismiss the present action based on Plaintiff’s impermissible claim-splitting. 
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I. PROCEDURAL BACKGROUND 

 A. Plaintiff’s Navajo Tribal Court Lawsuit 

 Plaintiff originally filed suit in the District Court of the Navajo Nation in Crownpoint, 

New Mexico in January 2014.  [Doc. 38-1].  Plaintiff filed a wrongful death complaint alleging 

vicarious liability for negligent entrustment of a chattel and direct liability for negligent hiring, 

training.  (Id.)  In his complaint, “Plaintiff requests monetary damages . . . in an amount to be 

determined at trial to be both just and reasonable. . . .”  (Id. at 15 ¶ 80.) 

 The Navajo trial court granted Defendant Giant’s motion for summary judgment on the 

grounds that Plaintiff’s suit was filed after the expiration of the two-year statute of limitations for 

personal injury claims under the Navajo Nation Code.  [Doc. 38-5].  Plaintiff appealed that ruling 

to the Navajo Nation Supreme Court, and continues to pursue that appeal.  (See Notice of Case 

Status [Doc. 67] (informing this Court that the “appeal remains pending before the Navajo 

Nation Supreme Court”).) 

 B. Plaintiff’s Federal Court Lawsuit 

 Before the District Court of the Navajo Nation issued its decision on Giant’s summary 

judgment motion, Plaintiff filed a wrongful death complaint in New Mexico state district court.  

[Doc. 1-1].  That complaint is virtually identical to the complaint filed in the District Court of the 

Navajo Nation.  Like the Navajo Nation complaint, it alleges vicarious liability for negligent 

entrustment of a chattel and direct liability for negligent hiring, training, and supervision.  (Id.)  

Like the Navajo Nation complaint, it seeks “monetary damages . . . in an amount to be 

determined at trial to be both just and reasonable. . . .”  (Id. at 12 ¶ 76.)  Giant removed that 

lawsuit to this Court in January 2015.  

 This matter is set for a bench trial before this Court in April 2019.  [Doc. 82]. 
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II. PLAINTIFF CANNOT SIMULTANEOUSLY SEEK THE SAME REMEDY FOR 

THE SAME INJURY UNDER THE SAME LEGAL THEORY AGAINST THE 

SAME DEFENDANT IN TWO SEPARATE FORUMS. 

 

The rule against double recovery of damages prevents a plaintiff from recovering the 

same compensatory damages twice.  This Court recognized this principle in Carolina Cas. Ins. 

Co. v. Nanodetex Corp., Civ. No. 09-1183 JCH/RHS (08/05/2011):  

Under New Mexico law, “[d]uplication of damages or double recovery for 

injuries received is not permissible.”  Hood v. Fulkerson, 102 N.M. 677, 680 

(1985).  Because “[t]he general theory of damages is to make the injured party 

whole,” it follows that “[w]here there are different theories of recovery and 

liability is found on each, but the relief requested was the same, namely 

compensatory damages, the injured party is entitled to only one compensatory 

damage award.”  Id.  

 

Id. at 4.  See also Wagner Equip. Co. v. Benore Logistic Sys., Inc., Civ. No. 07-880 JH/RLP 

(07/16/2010) (under South Carolina law, “when a plaintiff asserts only one primary wrong 

committed by the defendant, the plaintiff is entitled to only one recovery” under the doctrine of 

election of remedies).   

 Despite this well-accepted rule, Plaintiff is pursuing precisely this unallowable double 

recovery.  He filed two separate actions against Giant premised on the same injury (the death of 

Marcellino Morris).  Giant’s alleged wrongful conduct is the same in both suits.  And in both 

cases, Plaintiff is seeking the same compensatory damages from the same defendant.  Given that 

there is only one injury arising from the same alleged unlawful conduct, Plaintiff can recover 

only once.  If Plaintiff is permitted to maintain both the present case and the pending Navajo 

Nation lawsuit and carry them both through to judgment, then he would be attempting to secure 

two awards for the same wrong. 

 The fact that Plaintiff asserted one claim under the law of the Navajo Nation and another 

claim under New Mexico law does not alter this result.  In Mason v. Okla. Turnpike Auth., 115 

F.3d 1442 (10th Cir. 1997), the plaintiff submitted claims to the jury under both the federal civil 
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rights statute, and the other arising from a state law claim for tortious interference with 

employment contract and the jury awarded two separate awards of punitive damages.  Id. at 

1459.  The district court ruled that the plaintiff “was not entitled to recover multiple punitive 

damage awards,” and required the plaintiff to elect only one award.  Id.  The Tenth Circuit 

reversed on the grounds that the trial court failed to distinguish the conduct on which the awards 

were based before ruling that they were duplicative.  Id. at 1460.  The appellate court held, 

however, that "[i]f a federal claim and a state claim arise from the same operative facts, and seek 

identical relief, an award of damages under both theories will constitute double recovery."   Id. at 

1459 (quoting U.S. Industries, Inc. v. Touche Ross & Co., 854 F.2d 1223, 1259 (10th Cir.1988)). 

 Plaintiff cannot be permitted to proceed to trial before being required finally to elect the 

forum in which he intends to proceed.  This Court has set this matter for trial in April 2019.  As 

required by this Court’s Second Order Setting Case Management Deadlines and Discovery 

Parameters, starting in June 2018 and continuing through the end of August 2018, the parties 

must file motions relating to discovery, pretrial motions other than discovery motions (including 

motions which may require a Daubert hearing) and submit the proposed pretrial order.  [Doc. 

72].  Pursuant to the Court’s Pretrial Deadlines, before trial, the parties must prepare and 

exchange trial exhibits and are required to prepare and submit numerous documents, including 

witness lists, exhibit lists (and objections), motions in limine and responses, deposition 

designations (and objections), memoranda of law, and proposed findings of fact [Doc. 82-1].  All 

of these tasks will require both significant expense and substantial expenditures of time by the 

parties, and considerable effort by the Court to address if Plaintiff seeks at the Eleventh Hour to 

pursue a Rule 41 dismissal and seek relief solely in the District Court of the Navajo Nation.
1
 

                                                 
1
 Rule 41(a)(2) provides that “an action may be dismissed at the plaintiff’s request only by court 

order, on terms that the court considers proper.”  Particularly when a case is dismissed after it 
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 Federal courts possess the inherent powers necessary “‘to manage their own affairs so as 

to achieve the orderly and expeditious disposition of cases.’”  Chambers v. NASCO, Inc., 501 

U.S. 32, 43 (1991) (quoting Link v. Wabash R.R. Co., 370 U.S. 626, 630-31 (1962)).   Similarly, 

Rule 1 of the Federal Rules of Civil Procedures directs that the Rules “should be construed, 

administered, and employed by the court and the parties to secure the just, speedy, and 

inexpensive determination of every action and proceeding.”  “The Rules should also be 

construed to avoid multiplicity of suits and instead to encourage the resolution of related disputes 

between the same parties in a single action.”  1 MOORE’S FEDERAL PRACTICE § 1.21[1][a] (3d ed. 

2017).  Given these pronouncements, “district courts have the inherent authority to manage their 

dockets and courtrooms with a view toward the efficient and expedient resolution of cases.” 

Dietz v. Bouldin, 136 S. Ct. 1885, 1892 (2016).  The Court should exercise this authority in the 

present case in order to avoid wasting the resources of the Court and the parties on briefing and 

deciding pretrial issues that will be entirely unnecessary if Plaintiff later seeks an order of 

dismissal under Rule 41 from this Court. 

 Chief Justice Roberts observed that “civil litigation has become too expensive, time-

consuming, and contentious, inhibiting effective access to the courts.”  C. J. John G. Roberts, Jr., 

2015 Year-End Report on the Federal Judiciary at 4 (Dec. 31, 2015), 

https://www.supremecourt.gov/publicinfo/year-end/2015year-endreport.pdf.  As a result, and 

relying on the mandatory command of Rule 1, the Chief Justice emphasized “the obligation of 

judges and lawyers to work cooperatively in controlling the expense and time demands of 

litigation” and “highlight[ed] the point that lawyers—though representing adverse parties—have 

                                                                                                                                                             

has reached an advanced stage – as in the present action – payment of the defendant’s costs of 

litigation and attorneys’ fees is a proper condition of dismissal.  8 MOORE’S FEDERAL PRACTICE 

§ 41.40[10][d] (3d ed. 2017). 
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an affirmative duty to work together, and with the court, to achieve prompt and efficient 

resolutions of disputes.”  (Id. at 6). 

 Plaintiff cannot proceed to trial in parallel actions against the same defendant, based on 

the same alleged wrongful conduct, seeking the same compensatory damages, for the same 

injury.  In order to avoid a double recovery, Plaintiff must elect the forum in which he will 

proceed.  And in order to preserve this Court’s resources and avoid requiring the parties to 

engage in the wasteful expenditure of their time and capital, the Court should require Plaintiff to 

make the election now. 

III. ALTERNATIVELY, THIS COURT SHOULD DISMISS THIS CASE BASED ON 

PLAINTIFF’S IMPERMISSIBLE CLAIM SPLITTING. 

 

“It is well-settled that a plaintiff may ‘not use the tactic of filing two substantially 

identical complaints to expand the procedural rights he would have otherwise enjoyed.’”  Hartsel 

Springs Ranch of Colo., Inc. v. Bluegreen Corp., 296 F.3d 982, 990 (10th Cir. 2002) (quoting 

Walton v. Eaton Corp., 563 F.2d 66, 71 (3d Cir. 1977)).  To avoid this result, “[d]istrict courts 

have discretion to control their dockets by dismissing duplicative cases.”  Katz v. Gerardi, 655 

F.3d 1212, 1217 (10th Cir. 2011); see generally Elgin v. Dep’t. of Treasury, 132 S. Ct. 2126, 

2135 (2012) (“[A] tribunal generally has discretion to decide whether to dismiss a suit when a 

similar suit is pending elsewhere.”). 

As set forth by the Tenth Circuit: 

The rule against claim-splitting requires a plaintiff to assert all of its causes of 

action arising from a common set of facts in one lawsuit. By spreading claims 

around in multiple lawsuits in other courts or before other judges, parties waste 

“scarce judicial resources” and undermine “the efficient and comprehensive 

disposition of cases. 

 

Katz, 655 F.3d at 1217 (quoting Hartsel, 296 F.3d at 985).  Therefore, “related claims must be 

brought in a single cause of action,” or they properly may be dismissed.  Id. at 1214; see Stone v. 
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Dep’t of Aviation, 453 F.3d 1271, 1278 (10th Cir. 2006) (“A plaintiff’s obligation to bring all 

related claims together in the same action arises under the common law rule of claim preclusion 

prohibiting the splitting of actions.”). 

 Although often viewed “as an aspect of res judicata, the claim-splitting doctrine does not 

fall within a conventional res judicata analysis.”  Katz, 655 F.3d at 1214.  The key difference is 

that “the test for claim splitting is not whether there is finality of judgment, but whether the first 

suit, assuming it were final, would preclude the second suit.  This makes sense, given that the 

claim-splitting rule exists to allow district courts to manage their docket and dispense with 

duplicative litigation.”  Id. at 1218-19.  See C. Wright, A. Miller & E. Cooper, 18 FEDERAL 

PRACTICE & PROCEDURE § 4406 (3d ed. 2016) (“A dismissal on this ground has been viewed as a 

matter of docket management, reviewed for abuse of discretion.”). 

 This Court should dismiss Plaintiff’s complaint under the doctrine of claim-splitting.  

Both the Navajo Nation suit and the present action involve the same parties, the same claim for 

relief arising from the same alleged conduct, and the same requested damages arising from the 

same injury.  Plaintiff’s two lawsuits are duplicative, if not identical.  Given that Plaintiff 

initially chose to proceed in the Navajo tribal court, this Court should exercise its authority to 

control its docket and avoid unnecessary and duplicative litigation in two separate forums.  The 

Court should dismiss Plaintiff’s complaint as impermissible claim-splitting. 

Pursuant to D.N.M.LR-Civ. 7.1(a), Defendant’s counsel conferred in good faith with 

opposing counsel, who opposes this motion. 
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RODEY, DICKASON, SLOAN, AKIN & ROBB, P.A.  

      

By:  “Electronically Filed” /s/ Andrew G. Schultz         . 

      Andrew G. Schultz 

     P.O. Box 1888 

     Albuquerque, NM  87103 

     Telephone: (505) 765-5900 

     Facsimile: (505) 768-7395 

     E-mail: aschultz@rodey.com 

      

Attorneys for Defendant Giant Four Corners, Inc. 

 

 

 

 

 

 

 

 

 

CERTIFICATE OF SERVICE 

 

The undersigned hereby certifies that on May 21, 2018, the foregoing Defendant’s 

Opposed Motion to Compel Election of Remedies or Dismiss for Improper Claim-Splitting was 

electronically filed with the Clerk of Court using the CM/ECF system that will send notification 

of such filing to all counsel of record: 

Zackeree S. Kelin 

Davis Kelin Law Firm 

111 Tulane Drive, SE 

Albuquerque, NM  87106 

zkelin@daviskelin.com  

 

RODEY, DICKASON, SLOAN, AKIN & ROBB, P.A. 

 

 

By:     “Electronically Filed” /s/ Andrew G. Schultz     . 

Andrew G. Schultz 
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