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INTRODUCTION 

 For years, Defendants Sunnyside Gold Corporation, Kinross Gold U.S.A., Inc., and 

Kinross Gold Corporation (together, the “Mining Defendants”) shifted the toxic buildup of 

contaminated water from their own mine—the Sunnyside Mine—into the nearby Gold King Mine.  

This reckless decision led directly to the blowout of the Gold King Mine on August 5, 2015.  At 

least three million gallons of acid mine drainage poured from the Gold King Mine, launching more 

than 880,000 pounds of heavy metals into Cement Creek on an inevitable path downstream 

towards the State of New Mexico, the Navajo Nation, and the State of Utah (together, the 

“Sovereign Plaintiffs”).  Now the Mining Defendants seek to shift the responsibility for their own 

negligent and reckless conduct onto the Sovereign Plaintiffs.  For the reasons stated below, the 

Court should reject their attempt. 

 First, the Mining Defendants wrongly argue that courts in New Mexico and Utah lack 

specific personal jurisdiction over them because their conduct was focused exclusively on the 

waters of Colorado.  To the contrary, the Mining Defendants knew that plugging the Sunnyside 

Mine would cause acid mine drainage and waste to discharge from adjacent mine workings and 

enter an interstate river system, on a one-way path towards the Animas and San Juan Rivers.  By 

intentionally sending their waste downstream into the Sovereign Plaintiffs’ territories, the Mining 

Defendants created the necessary contacts for personal jurisdiction in New Mexico and Utah.  For 

similar reasons, the Court also has personal jurisdiction over Defendant Gold King Mines 

Corporation (“GKMC”). 

Second, as the Mining Defendants acknowledge, the Clean Water Act (“CWA”) does not 

preempt the Sovereign Plaintiffs’ common law tort claims, but at most compels the application of 
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 2 

Colorado common law, pursuant to International Paper Co. v. Ouellette, 479 U.S. 481 (1987).  

Nor are Utah’s statutory claims preempted: the CWA’s two savings clauses expressly preserve 

state-law remedies.  Contrary to the Mining Defendants’ argument, the Court in Ouellette did not 

decide whether an affected state may use its environmental statutes to address pollution in its 

waters that was generated in another state, and there was no CWA permit for the Gold King Mine 

(hence no conflict). 

Third, Colorado is neither a necessary nor an indispensable party under FED. RULE OF CIV. 

P. 19.  Colorado, as a potential joint tortfeasor, is by definition a permissive party whose joinder 

in this lawsuit is not necessary.  Temple v. Synthes, 498 U.S. 5, 7 (1990).  And even if it were not, 

the Mining Defendants have failed to meet their burden to show that Colorado is necessary and 

indispensable.  Colorado is not a necessary party because: (1) the Court can accord complete relief 

among existing parties; (2) Colorado’s interests will not be impaired by this lawsuit; and (3) the 

Mining Defendants face no risk of inconsistent obligations.  FED. R. CIV. P. 19(a).  And Colorado 

is not an indispensable party because: (1) Colorado has disclaimed any interest in this lawsuit and 

will not be harmed if this case proceeds without it; (2) this Court can shape complete relief to avoid 

any potential prejudice to Colorado; (3) this Court has the power to craft an adequate remedy in 

Colorado’s absence; and, most importantly, (4) dismissal would strip the Sovereign Plaintiffs of 

adequate remedies.  FED. R. CIV. P. 19(b). 

Fourth, the Mining Defendants wrongly argue that the Sovereign Plaintiffs seek to interfere 

with EPA’s cleanup efforts at the Bonita Peak Mining District (“BPMD”) in Colorado.  But the 

Sovereign Plaintiffs’ claims do not challenge EPA’s removal or remedial action at the BPMD 

under the Comprehensive Environmental Response, Compensation and Liability Act 
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 3 

(“CERCLA”), 42 U.S.C. § 9613(h).  Instead, the Sovereign Plaintiffs seek damages and injunctive 

relief related to contamination located more than a hundred miles downstream of the BPMD.  

Compelling the Mining Defendants to compensate the Sovereign Plaintiffs for their injuries, and 

pay for the cleanup of toxic contamination in New Mexico, the Navajo Nation, and Utah will have 

no conceivable impact on EPA’s work in Colorado.  EPA is not addressing this contamination—

it is uncontested that EPA is not conducting or planning to pursue any work within the Sovereign 

Plaintiffs’ territories. 

Fifth, the Sovereign Plaintiffs have stated CERCLA claims against the Mining Defendants.  

The Sovereign Plaintiffs allege that the Mining Defendants owned and controlled operations at the 

Sunnyside Mine, and that those activities caused a release of hazardous substances into the 

Sovereign Plaintiffs’ territories.  United States v. Bestfoods, 524 U.S. 51 (1998); Chevron Mining 

Inc. v. United States, 863 F. 3d 1261 (10th Cir. 2017).  Additionally, the State of Utah has alleged 

that the Mining Defendants intentionally arranged for disposal of a hazardous waste.  Burlington 

N. & Santa Fe Ry Co. v. United States, 129 S. Ct. 1870 (2009).  Accordingly, the Mining 

Defendants are liable as owners, operators, and arrangers under CERCLA.  See 42 U.S.C. § 

9607(a). 

Finally, the Sovereign Plaintiffs’ pleadings support imposition of punitive damages.  A 

request for punitive damages is not a separate cause of action, and thus cannot be the subject of a 

motion to dismiss under FED. R. CIV. P. 12(b)(6).  Moreover, the Sovereign Plaintiffs’ pleadings 

specifically and repeatedly allege that the Mining Defendants’ reckless and willful misconduct 

caused the highly hazardous conditions within the Sunnyside and Gold King Mines that resulted 

Case 1:18-md-02824-WJ   Document 67   Filed 09/07/18   Page 14 of 74



 4 

in the August 5 blowout.  These allegations are more than sufficient to support a finding of culpable 

conduct warranting punitive damages. 

Accordingly, the Sovereign Plaintiffs respectfully request that the Court deny the Mining 

Defendants’ and GKMC’s motions. 

FACTUAL BACKGROUND 

The Gold King Mine, located on the slopes of Bonita Peak in the Upper Animas River 

Watershed, was discovered in 1887, but has been inactive since the 1920s.  (Doc. 7 [Navajo Nation 

First Amended Complaint (“NN FAC”) ¶ 37; Doc. 8 [New Mexico First Amended Complaint 

(“NM FAC”)] ¶¶ 25, 29; Case No. 1:18-cv-00319-WJ Doc. 93 [Utah First Amended Complaint 

(“UT FAC”)] ¶ 18.)  The Sunnyside Mine, discovered in 1873, is located two miles west of the 

Gold King Mine.  (NN FAC ¶ 38; NM FAC ¶ 21; UT FAC ¶ 19.)  During its life, the Sunnyside 

Mine was one of the most prolific and profitable mines in Colorado, and contains myriad 

underground workings, including portions of two haulage and drainage tunnels:  the Terry Tunnel 

and the American Tunnel.  (NN FAC ¶¶ 41-42; NM FAC ¶¶ 23, 24; UT FAC ¶ 19.)  The 

topography of the Upper Animas Watershed is laden with faults, fissures, and fractures that are 

affected by historic mining development.  (NN FAC ¶ 41; NM FAC ¶ 21; UT FAC ¶ 19.)  

Tunneling associated with mining redirects and contaminates groundwater flowing through the 

mountains.  (NN FAC ¶ 41; NM FAC ¶¶ 21, 22; UT FAC ¶ 19.)  This contaminated water is 

referred to as “acid mine drainage.”  (NN FAC ¶ 41; NM FAC ¶ 22, n.1; UT FAC ¶ 21.)  

In 1985, Echo Bay Mines Inc. (“Echo Bay”) purchased the Sunnyside Mine, operating and 

doing business as Sunnyside Gold Corporation (“SGC”).  (NN FAC ¶ 39; NM FAC ¶ 26.)  In 

1988, SGC overhauled a water treatment facility, which received acid mine drainage from the 
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 5 

American Tunnel.  (NN FAC ¶ 44; NM FAC ¶ 28.)  The water treatment facility cost hundreds of 

thousands of dollars per year to operate.  (NM FAC ¶ 28.) 

SGC decided to close the Sunnyside Mine in 1991.  (NN FAC ¶ 39; NM FAC ¶ 29; UT 

FAC ¶ 20.)  At the time, the American Tunnel was discharging roughly 1,700 gallons of acid mine 

drainage per minute.  (NM FAC ¶ 30.)  Because the treatment facility was expensive to maintain 

and operate, SGC developed a plan to end perpetual treatment of the American Tunnel’s 

discharges.  (NM FAC ¶ 30-31; UT FAC ¶ 20.)  This plan entailed installing several hydraulic 

seals—called “bulkheads”—in the American Tunnel and several other mine workings that were 

designed to block the discharges and create a vast pool of impounded water inside the Sunnyside 

Mine.  (NN FAC ¶ 45; NM FAC ¶ 32; UT FAC ¶ 21.)  SGC told Colorado regulators that the 

Sunnyside Mine would fill with water until the pool reached a “physical equilibrium.”  (NM FAC 

¶ 32.)  SGC represented that the bulkheads would eliminate discharges from the American Tunnel, 

and that any new or increased discharges to the surface caused by the bulkheads would have the 

same acidity and metal loading as background (i.e. natural) groundwater.  (NN FAC ¶ 45; NM 

FAC ¶ 32.) 

In 1996, SGC installed the first bulkheads in the American Tunnel, and installed several 

more over the next several years.  (NN FAC ¶ 45; NM FAC ¶¶ 32, 38-40; UT FAC ¶¶ 20-21.)  

When SGC installed the second bulkhead, in August 2001, acid drainage from the Sunnyside Mine 

had started flooding adjacent mine workings that had been dry for decades—including the Gold 

King, Red and Bonita, and Mogul Mines.  (NN FAC ¶¶ 48, 56; NM FAC ¶¶ 39-41, 52; UT FAC 

¶¶ 21-23.)  As a result, acid mine drainage from the Sunnyside Mine quickly built up within Bonita 

Peak, creating a substantial risk of a “blowout,” which could release a significant amount of 
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contaminated acid mine drainage into downstream waterways.  (NN FAC ¶ 49; NM FAC ¶¶ 6-7; 

UT FAC ¶ 37.)  The buildup continued after Kinross Gold Corporation (“KGC”) acquired SGC 

and the Sunnyside Mine in 2003.  Concerns about the buildup of acid mine drainage within the 

Gold King Mine, and the potential for a blowout, were raised with the Mining Defendants and 

EPA as early as 2007.  (NN FAC ¶ 65; NM FAC ¶¶ 64-65.)  The Gold King Mine’s owner 

repeatedly urged the Mining Defendants to re-open the bulkheads to prevent further flooding of 

the Gold King Mine and other mines.  (NN FAC ¶¶ 50, 64-65; NM FAC ¶¶ 64-65.)  Despite these 

warnings, the Mining Defendants dismissed the problem and publicly denied its existence.  (NM 

FAC ¶ 6.) 

The Mining Defendants’ decision to install the bulkheads—and their subsequent refusal to 

remove them—is the root cause of the hazardous conditions that culminated in the August 5 

blowout at the Gold King Mine.  (NN FAC ¶ 64; NM FAC ¶ 5-6.)  The yellow sludge from the 

blowout rushed into downstream waterways, including approximately two hundred miles of the 

San Juan River, poisoning the river with dangerous toxins.  (NN FAC ¶ 1; NM FAC ¶¶ 1-2; UT 

FAC ¶¶ 1, 60-61.)  The release also caused widespread economic harm.  (NN FAC ¶ 122; NM 

FAC ¶¶ 3, 115, 117-118; UT FAC ¶ 62.) 

JURISDICTIONAL ALLEGATIONS 

To support the exercise of personal jurisdiction over the Mining Defendants, the Sovereign 

Plaintiffs allege that: 

 KGC acquired SGC and its assets (i.e., the Sunnyside Mine) through a “combination 

agreement,” effective Jan. 31, 2003.  Kinross Gold U.S.A., Inc. (“KGUSA”), KGC’s 

wholly-owned subsidiary, began transacting business in Colorado on Jan. 31, 2003.  All 

KGUSA employees and officers are also KGC employees and receive their directions from 

KGC.  Since Jan. 31, 2003, KGC, directly by and through its agents and alter egos, has 
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controlled and directed SGC’s activities in Colorado, including all of SGC’s activities 

related to the Sunnyside Mine.  (NM FAC ¶¶ 44-47; NN FAC ¶ 40; UT FAC ¶ 24.) 

 KGC provided financial assurance and support for its subsidiaries’ activities related to the 

Sunnyside Mine.  KGC reduced and ultimately limited the surety for the Sunnyside Mine 

and left no financial assurance in place to cover the costs of remediating wastewater 

discharges from the Sunnyside Mine and other hydraulically connected mines, or the costs 

of preventing a blowout of water from the Sunnyside mine pool.  (NM FAC ¶¶ 48-49; UT 

FAC ¶ 25.) 

 KGC and its subsidiaries knew that by divesting themselves from the wastewater treatment 

facility and transferring operations to Gold King Mines Corporation and Steven Fearn, the 

water quality of the Animas River would be impaired, the riverine ecosystem would be 

injured, and the health and livelihood of downstream communities in Colorado and New 

Mexico would be imperiled.  (NM FAC ¶ 50.) 

 Water quality and fish populations in the Animas River dropped dramatically after the 

treatment facility shut down in 2005.  Defendants witnessed this decline for more than a 

decade but did nothing to alert downstream communities in New Mexico that pollutants 

from the Sunnyside Mine pool were entering New Mexico’s waters.  They knew that 

ending treatment of the acid mine drainage from the Sunnyside mine pool would send vast 

amounts of contamination into New Mexico’s waters.  (NM FAC ¶¶ 43, 167; NN FAC 

¶¶ 49, 176, 187, 197.) 

 The Mining Defendants’ representatives and employees were repeatedly urged to re-open 

the Sunnyside Mine bulkheads, lower the mine pool to prevent further flooding of the Gold 

King Mine and nearby mines, and restore the water table within Bonita Peak to the level 

that existed before the plugging of the American Tunnel.  Defendants knew that they had 

created a hazardous condition by plugging the Sunnyside Mine and other mines, yet they 

disregarded many warnings about the consequences of that decision.  (NM FAC ¶¶ 65, 

168, 203-204; NN FAC ¶¶ 50, 64-65; UT FAC ¶¶ 83-84.) 

 The discharges from the Gold King Mine blowout (and past and present discharges from 

the Sunnyside Mine and hydraulically contained mines), are highly acidic and contain 

arsenic, lead, mercury, cadmium, copper, zinc, and other dangerous heavy metals.  Many 

of these pollutants have now fallen out of the water column and settled in the sediments of 

the Animas and San Juan Rivers, as well as Lake Powell.  These pollutants now pose 

imminent and substantial human health and environmental risks.  Public health officials 

believe these heavy metals and contaminated sediments have formed hot spots in various 

“sinks” in the Animas River above and below New Mexico’s border with Colorado, as well 

as the San Juan River and Lake Powell.  Public health officials have discovered heavy 

metal-laden sediment in affected irrigation ditches in New Mexico, both immediately after 

the spill and in recent months.  High flow events, storms, and annual spring runoff will re-

suspend and re-mobilize these contaminants, distribute them throughout the Animas and 

San Juan Rivers, and push them into Lake Powell for years to come.  (NM FAC ¶¶ 116, 

153; NN FAC ¶¶ 1, 122, 123; UT FAC ¶¶ 61, 73, 120.) 
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 As a result of the Gold King Mine blowout, Sovereign Plaintiffs have and will incur 

millions of dollars in emergency response costs, investigation costs and in implementing a 

long-term monitoring plan and a run-off preparedness plan to address ongoing re-

suspension and re-mobilization of metals that were deposited throughout the Animas and 

San Juan Rivers.  (NM FAC ¶¶ 113, 114; NN FAC ¶ 123; UT FAC ¶¶ 62, 76, 79, 86.) 

ARGUMENT 

I. The Mining Defendants Are Subject to Specific Personal Jurisdiction in New Mexico 

and Utah 

Federal Rule of Civil Procedure 8(a)(1) requires only a short and plain statement of the 

grounds for the Court’s jurisdiction.  The plaintiff bears the burden of establishing personal 

jurisdiction, but when an action is “in the preliminary stages of litigation,” this burden is “is light.”  

AST Sports Sci., Inc. v. CLF Distribution Ltd., 514 F.3d 1054, 1056 (10th Cir. 2008).  “Where 

there has been no evidentiary hearing, as in this case, and the motion to dismiss for lack of 

jurisdiction is decided on the basis of affidavits and other written material, the plaintiff need only 

make a prima facie case showing that jurisdiction exists.”  Rusakiewicz v. Lowe, 556 F.3d 1095, 

1100 (10th Cir. 2009) (internal quotes and ellipses omitted).  “All factual disputes are resolved in 

favor of the plaintiffs when determining the sufficiency of this showing.”  Id. 

To establish personal jurisdiction, the Sovereign Plaintiffs must show: “first, that the 

exercise of jurisdiction is sanctioned by the state’s long-arm statute; and second, that it comports 

with the due process requirements of the Fourteenth Amendment.”  Marcus Food Co. v. DiPanfilo, 

671 F.3d 1159, 1166 (10th Cir. 2011).  The first prong is irrelevant here because the long arm 

statutes of New Mexico and Utah both extend as far as constitutionally permissible.  See Resource 

Assoc. Grant Writing v. Southampton Union, 193 F. Supp. 3d 1200, 1220 (D.N.M. 2016); UTAH 

CODE ANN. § 78B-3-201(3); see also Stairways, Inc. v. Curry, 980 P.2d 204, 206 (Utah 1999).  
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Thus, the Court need only conduct the constitutional due process inquiry.  Marcus Food Co., 671 

F.3d at 1166. 

The specific jurisdiction inquiry is two-fold.  First, the court must determine whether the 

defendant has “minimum contacts” with the forum state.  Dudnikov v. Chalk & Vermilion Fine 

Arts, Inc., 514 F.3d 1063, 1071 (10th Cir. 2008).  These minimum contacts are established if the 

defendant has “purposefully directed” its activities at the forum state and the litigation results from 

alleged injuries that “arise out of or relate to” those activities.  Id.  Once a plaintiff makes this 

showing, the defendant must “present a compelling case” that the exercise of jurisdiction over it 

would be “unreasonable.”  Id. at 1080.  As set forth below, the Sovereign Plaintiffs have made a 

prima facie showing of personal jurisdiction over each of the Mining Defendants, and the Mining 

Defendants have not presented a “compelling case” that the exercise of jurisdiction in New Mexico 

and Utah would be unreasonable. 

A. SGC’s activities were purposefully directed at New Mexico and Utah. 

In the tort context, a defendant has “purposefully directed” its actions at a forum state if it 

has (1) committed an intentional action that was (2) expressly aimed at the forum state (3) with 

knowledge that the brunt of the injury would be felt in the forum state.  Dudnikov, 514 F.3d at 

1071-1072. 

1. SGC committed intentional and wrongful actions. 

SGC does not dispute that by asserting claims for negligence, gross negligence, trespass, 

and public and private nuisance, the Sovereign Plaintiffs have alleged that SGC committed 

intentional and tortious actions.  See Dudnikov, 514 F.3d at 1073 (avoiding the “thicket” of 

determining whether allegations of wrongful behavior are necessary under Calder v. Jones, 465 
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U.S. 783 (1984) because the plaintiffs’ complaint alleged wrongful conduct); see also Old 

Republic Ins. Co., 877 F.3d 895, 917 n.35 (10th Cir. 2017) (emphasizing that a defendant need not 

“actually intend to harm forum state residents” for jurisdiction to be proper).  (NM FAC ¶¶ 5-7, 

30-43; NN FAC ¶¶ 45-52; UT FAC ¶¶ 3, 82-84, 86-88, 91-101.)  The first element of purposeful 

direction is present here. 

2. SGC’s intentional actions were expressly aimed at New Mexico and Utah. 

The Mining Defendants argue that the Sovereign Plaintiffs have not shown that SGC’s 

actions were aimed at New Mexico and Utah for two reasons.  First, they assert that “the event 

complained of is the August 5, 2015 Blowout . . . caused by the conduct of EPA and its 

contractors.”  (Doc. 42 [“Mot.”] at 14.)  And second, they claim that “[t]he Sovereign Plaintiffs do 

not allege any facts that suggest any kind of purposeful action by SGC toward any state other than 

Colorado” because SGC “successfully impounded water in Colorado.”  (Id.)  Both arguments are 

misplaced.   

To begin, the “event complained of” is not merely the August 5 blowout, but the “root 

cause” of the blowout:  SGC’s decision to install bulkheads in the Sunnyside Mine, which caused 

other mines to fill with toxic mine water generated within the Sunnyside Mine, and the Mining 

Defendants’ subsequent refusal to remove the bulkheads despite warnings that their failure to do 

would exacerbate the risk of a catastrophic release from one of the flooded mines.  (NM FAC ¶ 5-

7; NN FAC ¶¶ 48-49, 64; UT FAC ¶¶ 21-23.)  Furthermore, the focal point of the Mining 

Defendants’ intentional conduct was not the Sunnyside Mine or the “waters of the State of 

Colorado,” but a river system that travels through New Mexico, the Navajo Nation, and Utah.  See 

Dudnikov, 514 F.3d at 1075 (holding that express aiming test looks to the “focal point” of 
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defendant’s intentional acts).  SGC knew that by installing bulkheads in the Sunnyside Mine, it 

caused toxic mine water to flow into and out of other mines, including Gold King Mine, and then 

enter the Animas and San Juan Rivers, where it would flow downstream into New Mexico, the 

Nation, and Utah.  (NM FAC ¶¶ 7, 40-43, 48-51; NN FAC ¶¶ 49, 188; UT FAC ¶¶ 21-23.); see 

also Declaration of John D.S. Gilmour [“Gilmour Decl.”], Ex. A at 3-4, 6-7.) 

In other words, the Sovereign Plaintiffs allege that SGC deliberately used the waters of 

New Mexico and Utah as downstream dumping grounds for the toxic mine water generated within 

the Sunnyside Mine.  And SGC enjoyed a substantial financial benefit from discharging waste into 

New Mexico’s and Utah’s waters without having to comply with those states’ laws and regulations.  

Courts have found express aiming (and purposeful direction in general) based on analogous facts.  

See Ohio v. Wyandotte Chemicals Corp., 401 U.S. 493, 500 (1971) (noting that “under modern 

principles of … in personam jurisdiction” state courts have jurisdiction over acts committed 

beyond their territorial boundaries that create a nuisance in their state.”); Pakootas v. Teck 

Cominco Metals, Ltd., 2004 WL 2578982, at *3 (E.D. Wash. Nov. 8, 2004), aff’d, 452 F.3d 1066 

(9th Cir. 2006) (“The facts alleged in the individual plaintiffs’ complaint and the State of 

Washington’s complaint-in-intervention satisfy [the purposeful direction] test. . . . The allegation 

is that disposing of hazardous substances into the Columbia River is an intentional act expressly 

aimed at the State [of] Washington in which the Upper Columbia River and Franklin D. Roosevelt 

Lake are located.  This disposal causes harm which defendant knows is likely to be suffered 

downstream by the State of Washington and [] individuals . . . .”); Welch v. PUC Servs., Inc., 2007 

WL 2818805, at *8 (W.D. Mich. Sept. 25, 2007) (finding defendant purposefully directed conduct 

at Michigan based on “improper discharge of human waste into the St. Mary’s River which caused 
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damage to property owners down river from the discharge.”); see also Violet v. Picillo, 613 F. 

Supp. 1563, 1577 (D.R.I. 1985) (“[E]ach defendant’s decision to send its toxic wastes on a virtual 

one-way journey” was sufficient to confer jurisdiction).   

Here, SGC knew that installing bulkheads in the Sunnyside Mine would cause a decades-

long release of toxic mine water into a tributary of the Animas River, that this pollution would 

flow downstream into New Mexico by way of the Animas and San Juan Rivers, and that the 

pollution would ultimately settle in Lake Powell.  (NM FAC. ¶¶ 39-43; NN FAC ¶¶ 49, 188; UT 

FAC ¶¶ 21-23, 61.)  SGC cannot credibly maintain that its contacts with New Mexico and Utah 

were random or fortuitous—they were guaranteed by the laws of hydraulics and gravity.  Nor can 

SGC argue that its contacts with New Mexico and Utah were caused by the “the unilateral activity” 

of a plaintiff.  See Walden v. Fiore, 134 S. Ct. 1115, 1123 (2014) (citing Burger King Corp. v. 

Rudzewicz, 471 U.S. 462, 472 (1985)).  Instead, SGC’s intentional actions created the necessary 

contacts with New Mexico and Utah, and these states were the focal point both of SGC’s 

intentional conduct and the harm suffered.  See Walden, 134 S. Ct. at 1123 (citing Calder, 465 

U.S. at 788-789).  The Sovereign Plaintiffs’ allegations are more than sufficient to satisfy the 

express aiming test.  

3. SGC caused harms that it knew would be felt in New Mexico and Utah. 

Finally, SGC knew that its conduct had caused toxic mine water to flow down the entire 

length of the Animas and San Juan Rivers, and would ultimately reach Lake Powell.  (See Gilmour 

Decl., Ex. A at 3-4, 6-7.)  SGC also knew that a mine blowout was highly likely due to the overall 

topography of Bonita Peak and the Upper Animas Watershed.  Therefore, SGC’s intentional 

conduct caused injuries which it knew would be suffered in New Mexico and Utah.  (NM FAC 
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¶¶ 39-43; NN FAC ¶ 49; UT FAC ¶¶ 21-23, 61.)  See also Pakootas, 2004 WL 2578982, at *3.  In 

sum, SGC’s conduct satisfies all three purposeful direction factors.   

B. The Sovereign Plaintiffs’ injuries arise out of SGC’s contacts with New Mexico 

and Utah. 

“Having determined that defendants ‘purposefully directed’ their activities at the forum 

state, due process requires [the Court] next to ask whether [the Sovereign Plaintiff’s] injuries ‘arise 

out of’ [SGC’s] contacts with the forum jurisdiction.”  Dudnikov, 514 F.3d at 1078 (quotations 

omitted).  As shown above, there is no question that the Sovereign Plaintiffs’ claims arise out of 

SGC’s contacts with New Mexico and Utah.  The Sovereign Plaintiffs seek relief for injuries 

caused by SGC’s decision to bulkhead the American Tunnel and then turn a blind eye on the 

problems the bulkheads created.  The Sovereign Plaintiffs’ uncontroverted allegations establish 

that SGC’s decision to install bulkheads in the American Tunnel flooded the Gold King Mine with 

wastewater from the Sunnyside Mine, that SGC knew that its intentional conduct was causing 

toxic mine water to flow downstream into New Mexico and Utah, (see Gilmour Decl., Ex. A at 3-

4, 6-7), and that it knew or should have known there was a risk that a blowout would result.  (NM 

FAC ¶¶ 38-43; NN FAC ¶ 49; UT FAC ¶¶ 21-23, 61.)  These allegations are sufficient to establish 

a “substantial connection” with New Mexico and Utah.  Burger King, 471 U.S. at 472; Smith v. 

Cutler, 504 F. Supp. 2d 1162, 1170 (D.N.M. 2007) (Johnson, J.) (holding that a defendant “should 

have reasonably anticipated being haled into New Mexico courts” because his conduct as alleged 

was “directed at New Mexico residents”). 
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C. KGC and KGUSA also have minimum contacts with New Mexico and Utah. 

KGC and KGUSA are likewise subject to personal jurisdiction in New Mexico and Utah 

based on the conduct and contacts of their agent, SGC.1  As the Sovereign Plaintiffs have 

previously argued, SGC committed intentional actions expressly aimed at New Mexico and Utah, 

which SGC knew were likely to cause harms felt in New Mexico and Utah.  (See supra at I.A.)  

The Sovereign Plaintiffs have also argued that their claims arise out of SGC’s contacts with New 

Mexico and Utah and that exercising personal jurisdiction over SGC is reasonable.  (See supra at 

I.B.)  Because the Sovereign Plaintiffs have made a prima facie case of jurisdiction over SGC, 

KGC and KGUSA are also subject to specific jurisdiction based on their relationship with SGC.  

It is well-established that a parent company can be subject to personal jurisdiction based 

on the contacts of its subsidiaries.2  See Allen v. Toshiba Corp., 599 F. Supp. 381, 386 (D.N.M. 

1984) (“Even in the absence of direct contacts between [a parent company] and this forum, 

personal jurisdiction may nevertheless be acquired through the subsidiary where the relationship 

between the parent and the subsidiary is one of agency. . . .”).  Although questions of agency and 

alter ego may require a separate analysis to establish liability under substantive corporate law, 

                                                 

1 KGC’s response to an EPA Request for Information indicated that as of 2013, SGC was a wholly 

owned subsidiary of Echo Bay, which was a wholly owned subsidiary of KGUSA.  KGUSA was 

a wholly owned subsidiary of KGC.  (Gilmour Decl., Ex. I at 2.) 
2 The Sovereign Plaintiffs allege the existence of agency and/or alter ego relationships between 

SGC, KGC, KGUSA.  (NM FAC ¶¶ 45-47, 50; NN FAC ¶¶; UT FAC ¶¶ 13-15, 24.)  Because, for 

purposes of personal jurisdiction, agency and alter ego theories “often depend on the same facts”—

in particular, “facts concerning the amount of control exercised by the corporate parent over its 

subsidiary”—the Court may find minimum contacts based on either theory.  SGI Air Holdings II 

LLC v. Novartis Int’l AG, 239 F. Supp. 2d 1161, 1166 (D. Colo. 2003); see Alto Eldorado P’ship 

v. Amrep, 124 P.3d 585, 592 (N.M. App. 2005) (“[I]t is difficult to see a significant distinction 

between the two theories for jurisdictional purposes.”).  
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there is no meaningful distinction between the two theories for jurisdictional purposes.  See Alto 

Eldorado P’ship v. AMREP Corp., 124 P.3d 585, 592 (N.M. Ct. App. 2005) (citation omitted); 

accord SGI Air Holdings, 239 F. Supp. 2d at 1166. 

A court has jurisdiction over a parent on an agency theory where the parent exercises 

“control” over the subsidiary or where “a subsidiary . . . may be said to be doing the business of 

the parent corporation in a particular state.”  JTS Choice Enters. v. E.I. Dupont De Nemours and 

Co., No. 11-cv-03143-WJM-KMT, 2013 WL 154421, at *7-8 (D. Colo. Jan. 15, 2013); see also 

Curtis Pub. Co. v. Cassel, 302 F.2d 132, 137 (10th Cir. 1962) (“[A] wholly owned subsidiary may 

be an agent and when its activities as an agent are of such a character as to amount to doing business 

of the parent, the parent is subjected to the in personam jurisdiction of the state in which the 

activities occurred.”).  If the requisite degree of control is present, a subsidiary’s contacts with the 

forum state are imputed to the parent.  See, e.g., Pro Axess, 428 F.3d at 1278; Curtis Pub. Co., 302 

F.2d at 137.  A plaintiff seeking to establish jurisdiction based on an agency or alter ego theory 

need only present a prima facie case of an agency or alter ego relationship.  See JTS Choice Enters., 

2013 WL 154421, at *7.  As discussed below, the Sovereign Plaintiffs have made this showing. 

1. The Sovereign Plaintiffs allege that SGC acted as the agent of KGC and 

KGUSA. 

As alleged in the Sovereign Plaintiffs’ FACs, SGC and KGUSA are subsidiaries of KGC 

and KGC is the ultimate parent company of both.  (NM FAC ¶¶ 45-47; NN FAC ¶ 40; UT FAC 

¶¶ 13-15.)  KGC acquired SGC and its assets, including the Sunnyside Mine, through a 

combination agreement effective January 31, 2003.  (NM FAC ¶ 44; NN FAC ¶ 40; UT FAC ¶ 

24.)  Acting as KGC’s agent or alter ego, KGUSA, “directed or controlled the conduct of 

Sunnyside Gold and operations at the Sunnyside Mine.”   (NM FAC ¶¶ 45, 46 & n.1; NN FAC 
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¶ 40 & n.1; UT FAC ¶ 24.)  “Sunnyside Gold could not meet its financial obligations without 

capital contributions or direct payments of creditors by Kinross.”  (NM FAC ¶ 47.)  “On multiple 

occasions, Kinross directly contracted for and provided financial assurance and support for the 

benefit of its subsidiaries activities in Colorado concerning the Sunnyside Mine.”  (NM FAC ¶ 48; 

UT FAC ¶ 25.)  “Kinross directed and controlled Sunnyside Gold’s remediation activities near 

Silverton.  (NM FAC ¶ 50; see also NN FAC ¶ 40 & n.1; UT FAC ¶ 24.)  For example, “shortly 

after acquiring Sunnyside Gold, Kinross transferred ownership and operational responsibility for 

the [wastewater] treatment facility to Gold King Mines Corp.”  (NM FAC ¶ 50; NN FAC ¶ 52; UT 

FAC ¶¶ 24, 27.) 

The financial assurances for SGC’s activities were “patently insufficient to cover the costs 

of a catastrophic release from the Sunnyside Mine or other hydraulically connected mine 

workings.”  (NM FAC ¶ 48.)  “Kinross swiftly reduced the amount of financial assurance provided 

for the Sunnyside Mine” and “[u]ltimately . . . eliminated the surety, leaving no financial assurance 

in place to cover the costs of remediating new discharges from surrounding mine portals or to 

prevent a blowout of water from the Sunnyside mine pool.”  (NM FAC ¶ 49; UT FAC ¶ 25.)  In 

sum, “Kinross stranded the lingering environmental liabilities of its mining properties in Colorado” 

and “Sunnyside Gold’s lack of independent capital and revenue, combined with Kinross’ exit 

strategy from the Upper Animas Mining District, left the Sunnyside Mine financially abandoned.”  

(NM FAC ¶ 49.)   The Sovereign Plaintiffs further allege that “representatives and employees of 

Kinross, Kinross Gold U.S.A., and Sunnyside Gold” were repeatedly told that the bulkheads in the 

American Tunnel were causing water to flood and accumulate within the Gold King Mine and 

neighboring mines, but refused to re-open the bulkheads anyway.  (NM FAC ¶ 65; NN FAC ¶ 64.) 
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KGC and KGUSA attached two affidavits to their Motion to Dismiss, (Doc. 42-3; Doc. 42-

4), which deny the Sovereign Plaintiffs’ allegations that (1) KGUSA oversaw and directed SGC’s 

conduct related to the Sunnyside Mine and (2) KGUSA received direction from KGC and acted as 

its agent.3 (NM FAC ¶ 46 & n.3; UT FAC ¶ 24.)  But on a motion to dismiss for lack of personal 

jurisdiction “[t]he allegations in the complaint must be taken as true to the extent they are 

uncontroverted by the defendant’s affidavits,” and “[i]f the parties present conflicting affidavits, 

all factual disputes are resolved in the plaintiff’s favor, and the plaintiff’s prima facie showing is 

sufficient notwithstanding the contrary presentation by the moving party.” Behagen v. Amateur 

Basketball Ass’n of U.S.A., 744 F.2d 731, 733 (10th Cir. 1984).  KGC and KGUSA may not avoid 

personal jurisdiction simply by filing affidavits with conclusory, self-serving, and general denials 

of jurisdictional facts.  Data Disc, Inc. v. Systems Technology Associates, Inc., 557 F.2d 1280, 

1285 (9th Cir. 1977); see also Arrington v. Colortyme, Inc., 972 F. Supp. 2d 733, 742 (W.D. Pa. 

2013) (“[T]he Court finds that this quantum of evidence—a short self-serving affidavit with no 

supporting documentation—cannot itself sustain a factual attack on the Court's subject-matter 

jurisdiction.”) (citing Washington v. Hovensa LLC, 652 F.3d 340, 346-47 (3d Cir. 2011)). 

                                                 

3 One of the declarations states that a recent corporate reorganization created an intermediate 

subsidiary, Bema Gold (U.S.) Inc., such that KGC is no longer the direct parent of either KGUSA 

or SGC.  (Doc. 42-4 ¶ 8.)  Mining Defendants also assert that the allegation that “KGUSA has 

‘controlled and directed’ SGC’s activities at the Sunnyside Mine” is untrue.  (Doc. 42-4 ¶ 9.)  

Further, Defendants state that since “SGC’s shares are owned by Echo Bay Inc., …which is, in 

turn, a wholly-owned subsidiary of KGUSA [] SGC is thus a corporate ‘grandchild’ of KGUSA.” 

(Doc. 42-4 ¶ 9).  Whether SGC or KGUSA are direct wholly-owned subsidiaries of KGC, or 

merely indirect subsidiaries, is irrelevant to the personal jurisdiction analysis.  Rather, the Court 

must examine KGC’s direct conduct or its subsidiaries’ conduct through agency or alter ego 

analysis.  See Quarles, 504 F.2d at 1363; Cruttenden v. Mantura, 640 P.2d at 934-35; Alto, 124 

P.3d at 596. 
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Because SGC’s failure to mitigate the risk of a blowout by refusing to re-open the 

bulkheads was an intentional action giving rise to specific jurisdiction in New Mexico and Utah, 

and because that action was directed by KGC and its agent, KGUSA, both KGC and KGUSA are 

subject to personal jurisdiction in this Court.  See Pro Axess, 428 F.3d at 1278 (finding specific 

jurisdiction over foreign parent corporation that “exercised considerable control” over its Utah 

subsidiary that had minimum contacts with forum state); Curtis Pub. Co., 302 F.2d at 137 (finding 

jurisdiction over a parent “because of the activities of its wholly owned but independent 

subsidiary” where the relationship between the parent and subsidiary was “one of . . . agency” and 

the cause of action arose from the subsidiary’s activities); JTS Choice Enters., 2013 WL 154421, 

at *7-8 (finding specific jurisdiction where parent company had “a degree of control” over the 

subsidiary). 

D. The Sovereign Plaintiffs’ injuries arise out of KGC’s and KGUSA’s contacts 

with New Mexico and Utah. 

“Having determined that defendants purposefully directed their activities at the forum state, 

due process requires [the Court] next to ask whether [Sovereign Plaintiffs’] injuries arise out of 

[KGC’s and KGUSA’s] contacts with the forum jurisdiction.”  Dudnikov, 514 F.3d at 1078 

(quotation marks omitted).  There is no dispute that this requirement is met here; the Sovereign 

Plaintiffs have alleged that KGC’s and KGUSA’s contacts with New Mexico and Utah relate to:  

(1) toxic mine water generated within the Sunnyside Mine and discharged into the Animas River; 

and (2) the August 5 blowout itself, which contaminated waterways in New Mexico, the Nation, 

and Utah.  (NM FAC ¶¶ 43, 50-51, 65; NN FAC ¶¶ 45-50, 108; UT FAC ¶¶ 21-23, 61.)  KGC and 

KGUSA thus have the requisite minimum contacts. 
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E. The Mining Defendants have not shown that exercising personal jurisdiction 

in New Mexico or Utah would be unreasonable. 

Because the Sovereign Plaintiffs have established that the Mining Defendants have the 

requisite minimum contacts with New Mexico and Utah, “it is incumbent on [Mining Defendants] 

to ‘present a compelling case that the presence of some other considerations would render 

jurisdiction unreasonable.’”  Pro Axess, Inc., 428 F.3d at 1280.  In assessing whether a defendant 

has made the requisite showing of hardship, courts consider the following factors: 

(1) the burden on the defendant, (2) the forum state’s interest in resolving the 

dispute, (3) the plaintiff’s interest in receiving convenient and effective relief, (4) 

the interstate judicial system’s interest in obtaining the most efficient resolution of 

controversies, and (5) the shared interest of the several states in furthering 

fundamental social policies. 

 

OMI Holdings, Inc. v. Royal Ins. Co. of Canada, 149 F.3d 1086, 1091 (10th Cir. 1998).  Only in 

“rare cases” do the “minimum requirements inherent in the concept of ‘fair play and substantial 

justice’ . . . defeat the reasonableness of jurisdiction . . . .”  Asahi Metal Indus., 480 U.S. at 116 

(Brennan, J., concurring in part and concurring in the judgment) (quoting Burger King, 471 U.S. 

at 477-78).  The Mining Defendants cannot meet this “exacting standard.”  Pro Axess, 428 F.3d at 

1280. 

The Mining Defendants do not even mention the five-factor test applied by the Tenth 

Circuit, likely because none of the five factors weigh in their favor.  As to the first factor, there is 

no apparent reason why managing litigation in New Mexico or in Utah would be burdensome, let 

alone “gravely difficult and convenient” for the Defendants to litigate in this Court.  See Pro Axess, 

428 F.3d at 1280 (finding jurisdiction in Utah over French company with California subsidiary 

reasonable).  As to the second and third factors, both New Mexico and the Nation have clear 

interests in resolving this dispute in this Court, while Utah has a clear interest in resolving the 
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dispute in the District Court of Utah.  OMI, 149 F.3d at 1096 (“States have an important interest 

in providing a forum in which their residents can seek redress for injuries caused by out-of-state 

actors.”).  The fourth and fifth factors also weigh in favor of jurisdiction: it is more efficient to 

resolve New Mexico and the Nation’s claims in this Court, and Utah’s in the District of Utah, 

rather than litigate in Colorado, and neither KGC nor KGUSA have pointed to any state social 

policy interest that weighs against litigation in New Mexico and Utah.  See, e.g., Payless 

Shoesource, Inc. v. Joye, 2012 WL 646024, at *5 (D. Kan. Feb. 27, 2012) (finding this factor 

weighed in favor of jurisdiction in California where dispute concerned California property and was 

governed by California law).   

At any rate, the Mining Defendants have not analyzed these factors in their brief or made 

any showing at all whether subjecting them to personal jurisdiction in New Mexico or Utah would 

be “unreasonable.”  As a result, they have waived argument on this point and failed to carry their 

burden, and their motions to dismiss for lack of personal jurisdiction should be denied.  See 

Headrick v. Rockwell Int’l Corp., 24 F.3d 1272, 1278 (10th Cir. 1994). 

F. Extrinsic evidence confirms the Sovereign Plaintiffs’ jurisdictional allegations.  

Public documents corroborate the Sovereign Plaintiffs’ allegations that an agency or alter 

ego relationship exists between KGUSA and KGC and their ultimate subsidiary SGC.4 

1. SGC’s corporate management consisted of KGC and KGUSA employees. 

Extrinsic evidence shows that all of SGC’s directors and officers appear to be employees 

of KGC and/or KGUSA.  For example, in connection with collaborative efforts regarding metals 

                                                 

4 As discovery has not yet begun, the Sovereigns’ understanding of KGC’s and KGUSA’s control 

of SGC is necessarily incomplete and based solely on publicly available documents. 
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loading in the Animas River, Lauren Roberts identified himself to the EPA as SGC’s President.  

(Gilmour Decl., Ex. J at 1–2.)  But KGC documents confirm that Mr. Roberts has “been with 

Kinross since 2004,” that “[a]t Kinross, he has held increasingly senior roles,” most recently 

serving as “Senior Vice-President, Corporate Development,” and that he was appointed KGC’s 

Chief Operating Officer in January 2017.  (Id., Ex. K at 1.)  Greg Etter, who in 2012 represented 

himself as SGC’s Vice President, (id., Ex. R at 2), is identified in contemporaneous materials as 

KGC’s “Senior Vice-President Legal, Global Operations and Government Relations, US,” (id., 

Ex. S at 2).  Similarly, Pat Maley, who identified himself as “Director, Environment” for SGC in 

several 2015 emails he sent to the EPA, (id., Ex. D at 3), is identified as KGC’s “Director, 

Environment and Permitting, Americas” in other 2015 emails he sent to the EPA.  (id., Exs. B; C).  

Similarly, Nathan Longenecker held in-house counsel positions at both KGUSA and SGC.  (Id., 

Ex. F at 2.)  Moreover, Roberts, Etter, Longenecker, and Maley all corresponded with the EPA 

using @Kinross.com email addresses exclusively.  (Id., Ex. D at 2; Ex. F, at 1; Ex. R at 1; Ex. T 

at 1); see also JTS Choice Enters., 2013 WL 154421 at *7 (finding sufficient evidence to exercise 

jurisdiction where parent and subsidiary had “a number of the same employees” and shared 

marketing materials). 

2. KGC and KGUSA employees directed activities at the Sunnyside Mine. 

Many KGC and KGUSA employees directed activities related to the Sunnyside Mine, 

including reclamation and sampling.  For example, in June 2015—just two months before the 

blowout—Pat Maley, identifying himself as KGC’s “Director, Environment and Permitting, 

Americas,” emailed Kinross and EPA employees (from an @Kinross.com address) to inform them 

that “SGC” employees would accompany the EPA on sampling trips on SGC’s land.  (See Id., Ex. 

Case 1:18-md-02824-WJ   Document 67   Filed 09/07/18   Page 32 of 74



 22 

B at 1–2 [stating that “SGC wishes to accompany and collect splits or dupes”].)  And on August 

12, 2015, a week after the blowout, Maley—once more using his @Kinross.com email address 

and with his KGC affiliation noted—emailed the EPA with Sunnyside’s field work schedule for 

the remainder of 2015.  (Id., Ex. C at 1–2.) 

On August 3, 2015, the EPA asked Maley whether he had prepared a “health and safety 

plan,” or “HASP,” for August sampling activities to measure the effects of ore extracted from the 

Sunnyside Mine.  (Id., Ex. D at 1.)  Maley said that he did, and emailed a copy of the HASP to the 

EPA on August 4—the day before the blowout.  (Id.)  The HASP included documents submitted 

by two contractors engaged by KGUSA—Cascade Drilling and Golder Associates—which show 

that the contractors were doing work for KGC and/or KGUSA, not SGC.  Golder, for example, 

wrote that it would “work with Kinross sample oversight teams, as assigned by Kinross” during 

the EPA’s August sampling event, and that its role would be to “monitor and document the 

sampling methodology and protocols utilized by the USEPA . . . as directed by Kinross.”  (Id., Ex. 

E at 10.)  “Kinross Gold USA, Inc.” was designated as Golder’s client, and “Kinross” as the 

“Company Golder reports to.”  (Id. at 9-10.)  Cascade Drilling was also working for KGC, not 

SGC: on its section of the HASP, it lists its “Client Contact” as “Kinross-Linda MH Schmoll, 

PhD.”  (Id. at 7.)  The HASP also included a Kinross-branded document called the “Health and 

Safety Standard,” which set forth “requirements to ensure contractors and suppliers engaged by 

Kinross comply with Kinross Gold’s health and safety requirements and have effective H&S 

performance while operating for Kinross.”  (Id. at 3.)  That standard provided, among other things, 

that all contractors engaged by Kinross have “regularly scheduled meetings with Kinross H&S” 
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and designate a representative to report “all incidents and health and safety data per site and 

Kinross requirements.”  (Id. at 3-4.) 

Tellingly, KGC documents indicate that, for several years, KGC has taken responsibility 

(and credit) for the Sunnyside Mine as one of its reclamation sites.  (See id., Ex. U at 2 [“At the 

end of 2015, Kinross had five reclamation sites—DeLamar, Hayden Hill, Mineral Hill, Sunnyside, 

and Champagne.”]; Ex. O at 2 [For 2013, “At each (of the reclamation sites), we continued to 

advance toward final closure.”]; Ex. N at 2 [referring to “Kinross’ former Sunnyside mine”]; Ex. 

Z at 3 [referring to “Kinross’ former Sunnyside mine”].  These documents reinforce that SGC’s 

reclamation efforts amounted to “doing the business of [its] parent,” see JTS Choice Enters., 2013 

WL 154421 at *7 (finding sufficient evidence to exercise jurisdiction where the parent and 

subsidiary had common ownership and where the subsidiary’s invoices “b[ore] the insignia” of 

the parent). 

3. KGC and KGUSA managed SGC’s responses to EPA information requests 

and granted EPA access to SGC properties to conduct sampling. 

SGC’s formal legal interactions with the EPA were also controlled by KGC and KGUSA 

employees.  In 2011, a single lawyer—Nathan Longenecker—served as SGC’s general counsel 

and KGUSA’s assistant general counsel.  And when the EPA indicated that it wanted to send out 

information requests to KGC, KGUSA, and SGC in 2011, Longenecker told EPA attorneys to send 

requests for both SGC and KGSA to his Denver office and that he wanted a courtesy copy of the 

KGC request as well.  (Id., Ex. F at 1–3.)  Longenecker subsequently emailed the EPA in 2013 on 

behalf of both KGC and SGC, requesting extensions on information request deadlines.  (Id., Ex. 

G at 1–2.)  Notably, SGC’s and KGC’s responses to the EPA’s information requests appear to 

have been prepared and submitted in tandem; when the two companies finalized their responses to 
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the EPA’s information requests in 2013, a single law firm forwarded courtesy copies of both 

responses, together, to the EPA. (Id., Ex. I at 1.)  And on July 28, 2015, Longenecker—who at the 

time was serving as Vice President and General Counsel for Kinross’ America’s region (id., Ex. 

CC at 2)—sent a letter to EPA authorizing the agency to access SGC lands in the Silverton area to 

conduct sampling activities. (Id., Ex. BB at 2.) 

4. KGC and KGUSA managed SGC’s relationship with the Animas River 

Stakeholders Group. 

KGC and KGUSA employees also managed SGC’s relationship with the Animas River 

Stakeholders Group (“ARSG”), a coalition of mining companies, environmental organizations, 

land owners, and governmental entities.  (See NM FAC ¶¶ 47; NN FAC ¶ 55.)  In February 2015, 

Lauren Roberts, then identifying himself as the President of SGC, wrote to the EPA to inform them 

that SGC was participating in ARSG plans to clean up the Animas River and that SGC “endeavored 

to punch above its weight to support the collaborative effort,” including by donating $10 million.  

(Gilmour Decl., Ex. J at 1–2.)  But as noted above, Mr. Roberts’ primary duties appear to lie with 

KGC, not Sunnyside.  (See id., Ex. K at 1 [describing Roberts’ positions with Kinross Gold with 

no mention of Sunnyside].) 

Larry Perino, another Kinross employee, was also heavily involved in ARSG efforts.  In 

2011, he forwarded to the EPA a letter from Sunnyside to ARSG which described a planned 

contribution to efforts to improve water quality in the Animas River.5  (Id., Ex. L at 1.)  Perino’s 

                                                 

5 Notably, this email shows Perino using his position at Kinross to convince the EPA not to make 

the very Superfund listing that the Mining Defendants now contend deprives this court of 

jurisdiction.  (Id., Ex. L, at 1 [“We continue to believe that any Superfund listing would be 

counterproductive and would destroy the ongoing collaborative effort.”]; see Doc. 35 at 13–15; 

Case 1:18-md-02824-WJ   Document 67   Filed 09/07/18   Page 35 of 74



 25 

email forwarding the letter listed his position as “Reclamation Manager[,] Kinross DeLamar 

Mining Company” and was sent from an @Kinross.com email account.  (Id., Ex. L at 1; see also 

Ex. Z at 3 [listing Larry Perino as a member of the DeLamar Reclamation team and observing that 

Perino had been “recognized for his work with the Animas River Stakeholders Group, for their 

reclamation work in the Silverton historic mining region, site of Kinross’ former Sunnyside 

mine”]; Ex. EE at 3 [same].)  In 2012, Perino presented data concerning zinc loads in Upper 

Cement Creek to members of ASRG and officials from EPA, BLM, and the State of Colorado.  

(Id., Ex. DD at 2-3.)  He sent more communications to ARSG, including an April 2014 letter that 

laid out a “Game Plan” for improving water quality and habitats in the Animas River.  (Id., Ex. M 

at 1-2.)  KGC lauded Perino for his work with ARSG in 2007, (id., Ex. N at 2), and mentioned the 

“Game Plan” in its own 2013 Corporate Responsibility Report. (Id., Ex. O at 2.)   

Additional documents confirm KGC’s and KGUSA’s role in directing Sunnyside’s work 

with ARSG.  A January 2014 email from an ARSG coordinator to EPA officials and Perino, among 

others, noted that AMEC Environment & Infrastructure “ha[d] approached Kinross to fund a 

scoping study” about how wetlands treatment might be used to “deal with metal loading in upper 

Cement Creek,” but that Kinross had “not made any decisions regarding funding” and wanted 

ARSG’s input.  (Id., Ex. P at 1-2.)  ARSG personnel subsequently forwarded to Perino and others 

an email from AMEC personnel indicating that AMEC had in fact “presented . . . the proposal to 

Kinross Gold USA.”  (Id., Ex. Q at 1–2.) 

                                                 

Doc. 41 at 10 n.4.)  This further demonstrates KGC’s and KGUSA’s involvement in exacerbating 

the risks of the spill by working to convince the EPA not to list the site. 
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5. KGC and KGUSA submitted financial information and reports to the State 

of Colorado and commented on EPA’s response actions at the Red and 

Bonita Mine. 

In June 2010, Perino submitted financial information to the Colorado Division of 

Reclamation, Mining and Safety to satisfy the annual reporting requirements for the Sunnyside 

Mine’s reclamation permit, providing his @Kinross.com email account and a phone number with 

an Idaho area code.  (Id., Ex. X at 2.)  In 2015, Perino sent a letter to EPA On Scene Coordinator 

Steve Way, who supervised EPA’s activities at the Red and Bonita and Gold King Mines, 

ostensibly to correct an “error” on a map depicting the Sunnyside mine workings.  (Id., Ex. Y at 

2.)   On January 22, 2015, Way responded to the letter via email sent to Perino’s @Kinross.com 

email address and requested clarification and additional images of the mine workings. (Id.)   

Read together, all of this evidence demonstrates that KGC and KGUSA “exercised 

considerable control over [Sunnyside], which acted as [their] agent.”  See Pro Axess, Inc., 428 

F.3d at 1278 (finding jurisdiction over parent based on the content of numerous communications 

relevant to the contract at issue).  Based on this extensive evidence showing KGC and KGUSA’s 

control of their agent, SGC, and their involvement with the mines and EPA’s activities in the 

Silverton area, the Sovereign Plaintiffs have carried their “light” burden to make out a prima facie 

case of agency sufficient to impute SGC’s contacts to KGC and KGUSA.6  For these reasons, the 

Court should deny the Mining Defendants’ motion to dismiss outright.   

                                                 

6 KGC and KGUSA object that the Sovereigns allege that SGC’s misdeeds occurred before SGC 

had any affiliation with KGC and KGUSA.  This is a mischaracterization of the pleadings, which 

allege that a significant amount of post-2003 wrongful behavior by each of the Mining Defendants.  

(See, e.g., NM FAC ¶ 65 [alleging that Kinross Gold, Kinross USA, and Sunnyside were 

“repeatedly told to re-open the bulkheads” but that they refused to do so]; UT FAC ¶¶ 24-28.) 
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G. The Court also has personal jurisdiction over Gold King Mines Corporation.7 

For similar reasons, personal jurisdiction also exists over GKMC.  First, the Navajo Nation 

alleges that GKMC contributed to the August 5 blowout by neglecting its obligations to treat and 

responsibly discharge wastewater from the Gold King Mine knowing that its conduct contributed 

to toxic mine waste buildup in the Gold King Mine.  (NN FAC ¶¶ 41, 48, 50-53, 157.)  Like the 

other mine owners and operators, GKMC further knew that the buildup would likely lead to a 

blowout of contaminated water that would necessarily be swept downstream to the San Juan River 

into New Mexico and Navajo territory, where GKMC had directed untreated discharges for years.  

(Id.)  Such conduct is both intentional and wrongful.  GKMC argues, without authority, that its 

conduct in Colorado is “not relevant as to waters outside Colorado unless such violations result in 

violations in the respective sovereign’s jurisdictional boundaries.”  (Doc. 52 at 7.)  But in fact 

courts commonly find that they have personal jurisdiction over entities who discharge pollution 

into neighboring states.  Wyandotte Chemicals Corp., 401 U.S. at 500 (1971); Pakootas, 2004 WL 

2578982, at *3; Welch, 2007 WL 2818805, at *8; Violet v. Picillo, 613 F. Supp. at 1577 (D.R.I. 

1985).  And at any rate, the Nation properly alleges that GKMC’s actions contributed substantially 

to the spill, which indisputably led to water quality violations in New Mexico. 

Second, like the Mining Defendants, GKMC expressly aimed its conduct at New Mexico 

because the “focal point” of its failure to control the dangerous disposal of toxic waste was not 

Colorado, but the Animas and San Juan Rivers and downstream communities, where GKMC 

continually directed untreated discharges.  The Nation’s uncontroverted allegations state that 

                                                 

7 GKMC filed its motion to dismiss against the Navajo Nation and the McDaniels Plaintiffs on 

August 8, 2018.  (See Doc. 52.) 
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GKMC was required to carry out its water treatment obligations at Gold King Mine, but that 

GKMC never obtained certification to operate the facility and instead simply “resorted to diverting 

untreated discharges from the American Tunnel and Gold King Mine directly into Cement Creek.”  

(NN FAC ¶ 53.)  GKMC knew that its conduct contributed to the buildup of toxic wastewater in 

the Gold King Mine and, ultimately, to the spill that caused that wastewater to enter the Animas 

and San Juan Rivers, where it would (and did) flow downstream in a single direction—certain to 

reach New Mexico and the Nation.  (Id. ¶¶ 41, 48, 53.)    

Third, given that GKMC knew its conduct caused toxic mine water to flow the entire length 

of the Animas and San Juan Rivers, and knew that a mine blowout was probable in light of the 

overall topography of the Upper Animas Watershed, GKMC’s intentional conduct caused harms 

which it knew would be suffered downstream in New Mexico.  (NN FAC ¶¶ 41, 48, 50-53, 55); 

e.g., Pakootas, 2004 WL 2578982, at *3 (“This disposal causes harm which defendant knows is 

likely to be suffered downstream by the State of Washington and [] individuals . . . .”). 

Fourth, there is no question that the Nation’s claims arise out of GKMC’s minimum 

contacts with New Mexico.  The Nation seeks relief based on GKMC’s decision to shirk its water 

treatment obligations and allow toxic mine water to build up in, and be discharged from, the Gold 

King Mine, and then turn its back on the problems it caused.  GKMC knew that its intentional 

conduct was causing toxic mine water to build up in Gold King Mine and ultimately discharge and 

flow downstream into New Mexico, and knew or should have known there was a risk that a 

blowout would result.  (NN FAC ¶¶ 41, 48, 50-53, 55.)  The Nation’s claims rest upon these 

allegations, which render GKMC and the other defendants jointly responsible for the August 5, 

2015, blowout and the resultant contamination of the Animas and San Juan Rivers.  These 
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allegations are sufficient to establish a “substantial connection” with New Mexico.  Burger King 

Corp. v. Rudzewicz, 471 U.S. 462, 472 (1985); Smith v. Cutler, 504 F. Supp. 2d 1162, 1170 

(D.N.M. 2007) (holding that defendant “should have reasonably anticipated being haled into New 

Mexico courts” because his conduct as alleged was “directed at New Mexico residents”).8 

Finally, GKMC does not even attempt to carry its burden of showing that the exercise of 

jurisdiction over it would be unreasonable.  As with the Mining Defendants, each of the relevant 

factors to reasonableness weighs in favor of the exercise of jurisdiction here.  See supra at I.E.  

Accordingly, the Court may exercise personal jurisdiction over GKMC. 

H. At a minimum, the Sovereign Plaintiffs are entitled to jurisdictional discovery. 

To the extent the Mining Companies raise disputed issue of fact regarding the Mining 

Defendants’ contacts with New Mexico and Utah, those issues cannot be decided at the motion to 

dismiss stage.  (See discussion by Judge Armijo in February 12, 2018 Order at 39.)  The motion 

should be denied and the case allowed to proceed to fact discovery – further delay is unwarranted.  

If, however, the Court were to determine that the Sovereign Plaintiffs have not yet made out a 

prima facie case of jurisdiction, it should order jurisdictional discovery rather than dismissal.  

Courts in this Circuit and elsewhere routinely order jurisdictional discovery when a plaintiff 

                                                 

8 GKMC’s cases are not to the contrary.  Its primary authority, Old Republic, considered whether 

online content created a substantial connection with a forum state.  877 F.3d at 900.  It does not, 

as GKMC says, stand for the proposition that pollution discharges in one state “cannot serve as 

the basis for specific personal jurisdiction” in a downstream state.  (See Doc. 52 at 7.)  In fact, Old 

Republic emphasized that a defendant does not need to “actually intend to harm forum state 

residents” for personal jurisdiction to be proper.  Id. at 917 n.35.  Bell Helicopter Textron, Inc. v. 

Heliqwest Int’l, 385 F.3d 1291 (10th Cir. 2004), is similarly off-point.  That case uncontroversially 

holds that a defendant’s contact with a forum may not solely be the consequence of “unilateral 

actions taken by someone else.”  Id. at 1296.  But no such actions are at issue here; GKMC’s 

actions—not someone else’s—form the basis of jurisdiction. 
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alleges that a foreign corporation is subject to personal jurisdiction based on its agent’s contacts.  

See, e.g., Health Grades, Inc. v. Decatur Memorial Hosp., 190 Fed. Appx. 586, 588 (10th Cir. 

2006) (unpublished) (district court abused discretion in denying jurisdictional discovery); C & A 

Int’l LLC v. South Bay Distribution, 2013 WL 550439, at **4–5 (N.D. Okla. Feb. 12, 2013) 

(authorizing jurisdictional discovery on relationship between defendant entities); see also Harris 

Rutsky & Co. Ins. Servs, Inc. v. Bell & Clements Ltd., 328 F.3d 1122, 1135 (9th Cir. 2003) 

(reversing denial of jurisdictional discovery where “record [wa]s simply not sufficiently 

developed” to determine whether the alter ego or agency tests were met).  The Court should permit 

the Sovereign Plaintiffs to develop the record because they have presented more than “modicum 

of objective support regarding [KGC’s and KGUSA’s] possible contacts with New Mexico.”  See 

Willis v. Gov't Employees Ins. Co., No. 13-280 KG/KK, 2016 WL 3946782, at *6 (D.N.M. Feb. 1, 

2016) (granting jurisdictional discovery). 

II. The Clean Water Act Does Not Preempt The Sovereign Plaintiffs’ Common Law Or 

Statutory Claims. 

At the outset, the Mining Defendants concede that the Sovereign Plaintiffs’ tort claims 

could never be pre-empted under Colorado law.  Instead, the Mining Defendants argue only that 

the Sovereign Plaintiffs’ tort claims under “the law of any state other than Colorado, are 

preempted.” Id. at 23 (emphasis added).  Thus, at most, the Mining Defendants contend that the 

Court should not apply any other state’s laws to the Sovereign Plaintiff’s common law tort claims.  

The Mining Defendants do not explain, however, how a question regarding choice of law justifies 
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dismissal of the tort claims.  Their motion to dismiss the tort claims based on preemption should 

be denied for this reason alone.9 

The Mining Defendants are also wrong that claims under the Utah Water Quality Act 

(UTAH CODE ANN. § 19-5-101 et seq.) and the Utah Solid and Hazardous Waste Act (id. at § 

19-6-101 et seq.) are precluded by International Paper Co. v. Ouellette, 479 U.S. 481 (1987) and 

its progeny.  In making their argument, the Mining Defendants ignore the CWA’s two savings 

clauses, which expressly preserve state-law remedies.  Section 1370, entitled “State authority,” 

provides that: 

nothing in this chapter shall (1) preclude or deny the right of any State or political 

subdivision thereof . . . to adopt or enforce (A) any standard or limitation 

respecting discharges of pollutants, or (B) any requirement respecting control or 

abatement of pollution; . . . or (2) be construed as impairing or in any manner 

affecting any right or jurisdiction of the States with respect to the waters 

(including boundary waters) of such States. 

33 U.S.C. § 1370.  Section 1365(e) entitled “Statutory or common law rights not restricted,” 

provides:  “Nothing in this section shall restrict any right which any person (or class of persons) 

may have under any statute or common law to seek enforcement of any effluent standard or 

limitation or to seek any other relief (including relief against the Administrator or a State agency).”  

Id. at § 1365(e). 

Ouellette did not decide whether an affected state’s statutes apply to pollution in its state 

waters that was generated in another state—that issue was not before the Court.  In the CWA’s 

                                                 

9 Which law governs the Sovereign Plaintiff’s tort claims is not properly before this Court on the 

Mining Defendants’ motion to dismiss.  But as explained in the Sovereign Plaintiffs’ opposition 

to the Contractor Defendants’ motion to dismiss, (Doc. 58), the Sovereign Plaintiffs do not believe 

reconsideration of Judge Armijo’s Order is appropriate at this time on any issue. 
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savings clauses, the statutes are “limitation[s] respecting discharges of pollutants” and Utah is 

exercising its “right . . . to seek enforcement” of those “effluent standard[s] or limitation[s],” and 

therefore its claim fits within these definitions.  It is indisputable that a State has broad powers to 

regulate pollution in its own waters, and the CWA allows the States to have a significant role in 

protecting their own natural resources.  See 33 U.S.C. § 1251(b); Ouellette, 479 U.S. at 489-90.  

Moreover, the difference between Ouellette and this case is plain: no permit covered the Gold King 

Mine on August 5.  (NM FAC ¶¶ 42, 59-61; UT FAC ¶¶ 28-30.)  Thus, unlike the discharges at 

issue in Ouellette, the discharges from the Gold King Mine and the Sunnyside Mine were not 

authorized by federal or state law at any time relevant to this lawsuit.  See Ouellette, 479 U.S. at 

497 (“The CWA precludes only those suits that may require standards of effluent control that are 

incompatible with those established by the procedures set forth in the Act.”). 

Finally, the Court should reject the Mining Defendants’ suggestion that they are somehow 

immune from liability because they once operated under a CPDS permit.  Just because an entity is 

allowed by law to do something, does not mean that an entity is free from the consequences of its 

actions.  Regulatory compliance is not a substitute for prudent operation and is not a license to 

damage the property interests of other parties.  The Mining Defendants’ motion to dismiss the 

Sovereign Plaintiffs’ tort claims on preemption grounds should be denied. 
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III. Rule 19 Does Not Mandate That Colorado Be Joined As A Party. 

A. Colorado, as a joint tortfeasor, is a permissive party.  

The Mining Defendants, and GKMC, seek dismissal under Rule 19 for failure to join 

Colorado as a party to this action.10  For starters, however, Colorado is “merely [a] permissive 

part[y]” to this action because it is a potential joint tortfeasor.  Temple v. Synthes, 498 U.S. 5, 7 

(1990).  “It has long been the rule that it is not necessary for all joint tortfeasors to be named as 

defendants in a single lawsuit.”  Id. at 7 (citations omitted).  This rule also applies when the joint 

tortfeasor is a sovereign.  See, e.g., Multimedia Games, Inc. v. WLGC Acquisition Corp., 214 F. 

Supp. 2d 1131, 1142 (N.D. Okla. 2001) (finding a tribal economic enterprise that was immune 

from suit was not a necessary party because its status as a joint tortfeasor meant that “the threshold 

requirements of Rule 19(a) [were] not satisfied”); Sterling v. United States, 85 F.3d 1225, 1228 

(7th Cir. 1996) (applying rule to action involving United States as joint tortfeasor).  

  Here, the Sovereign Plaintiffs allege that the blowout resulted, at least in part, from 

Colorado’s negligence (along with the negligence and gross negligence of Mining Defendants and 

other the defendants).  (See, e.g., NM FAC ¶¶ 64, 81- 87 [alleging that “DRMS admits that it 

closed the Level 7 adit (in 2009) in a way that allowed the potential for a blowout,” and that DRMS 

personnel were supervising excavations at the Level 7 adit immediately prior to the blowout]; NN 

Compl. ¶¶ 76–81 [alleging that DRMS made “careless or reckless assessment[s] of the water level 

                                                 

10 GKMC’s motion to dismiss incorporates the Mining Defendants’ Rule 19 arguments, and then 

reproduces some of those arguments essentially verbatim without adding anything of substance.  

(See Doc. 52 at 9-10.)  The Sovereign Plaintiffs’ response to the Mining Defendants’ motion to 

dismiss thus applies to GKMC’s motion with equal force, and the Nation incorporates section III 

as against GKMC’s motion. 
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inside the Gold King mine,” and that its “inexcusable errors . . . directly resulted in the blowout”]; 

UT FAC ¶¶ 33, 44, 55-59 [alleging that DRMS’s efforts to close the Level 7 adit in 2009 “did not 

provide adequate drainage and had the potential to cause a blowout,” and that DRMS was part of 

the EPA On Site Team that performed work on August 4 and 5, 2015,  triggering the blowout].)  

Thus, because Colorado is a potential joint tortfeasor in this action, “the threshold requirements of 

Rule 19(a) have not been satisfied.” See Temple, 498 U.S. at 7.  The Mining Defendants’ motion 

to dismiss under Rule 19 should be denied on this basis alone.     

B. Colorado is not a necessary party. 

Even if Colorado were not a joint tortfeasor—which it plainly is—Rule 19 still would not 

demand joinder.  The Mining Defendants bear the burden of demonstrating both that Colorado is 

a necessary and indispensable party under Rule 19.  Rishell v. Jane Phillips Episcopal Memorial 

Medical Center, 94 F.3d 1407, 1411 (10th Cir. 1996).  The district court is vested with discretion 

in determining whether an absentee is indispensable.  Thompson v. Gammon, No. 12-CV-276 

MCA/SMV, 2013 WL 12045196 at *3 (D.N.M. Oct. 10, 2013) (citing Rishell, 94 F.3d at 1411).  

“Whether . . . a particular lawsuit must be dismissed in the absence of [a] [party] can only be 

determined in the context of particular litigation.”  Id.  (citation omitted).  To determine whether a 

party must be joined, a court considers three factors under Rule 19(a):  (1) whether complete relief 

may be afforded to the parties already in the suit; (2) whether the absent party’s interest related to 

the suit would be impaired; and (3) whether a party already in the suit would face a substantial risk 

of multiple or inconsistent obligations.  Id. at *4 (citing Rishell, 94 F.3d at 1411); Fed. R. Civ. P. 

19.  When any of these factors are missing, joinder is not necessary.   

Case 1:18-md-02824-WJ   Document 67   Filed 09/07/18   Page 45 of 74



 35 

1. The Court can accord complete relief among existing parties. 

Rule 19(a)’s “requires joinder when nonjoinder precludes the court from effecting relief . 

. . between extant parties.”  Begay v. Pub. Serv. Co. of N.M., 710 F. Supp. 2d 1161, 1182-83 

(D.N.M. 2010).  So long as a district court can accord the plaintiff complete relief in some way 

without adding an absent party, that party is unnecessary.  See Salt Lake Tribune Pub. Co., LLC v. 

AT&T Corp., 320 F.3d 1081, 1097–98 (10th Cir. 2003).  The Mining Defendants argue that this 

Court cannot award complete relief in this action because:  (1) the Sovereign Plaintiffs seek 

abatement remedies that might conflict with the Consent Decree; and (2) Colorado has regulatory 

authority over mine reclamation in Colorado.  Neither argument has merit.   

The Sovereign Plaintiffs allege—and the Mining Defendants do not dispute—that the 

Consent Decree was terminated in 2003.  (NM FAC ¶ 42; NN FAC ¶ 47).  In fact, the Mining 

Defendants boldly proclaim that “SGC ultimately performed all of its obligations under the 

Consent Decree.”  (Mot. at 10.)  But if that were true (and the Sovereign Plaintiffs maintain that it 

is not), then the Mining Defendants no longer have any obligations under the Consent Decree and 

thus cannot rely on it to define the boundaries of available remedies in this lawsuit.11  More 

fundamentally, a consent decree “is to be construed for enforcement purposes basically as a 

contract.”  Firefighters Local Union No. 1784 v. Stotts, 467 U.S. 561, 607 (1984).  There is no 

                                                 

11 While the Mining Defendants may produce “extra-pleading evidence” on a Rule 12(b)(7) 

motion, it goes beyond these bounds when it essentially asks the Court to interpret the Consent 

Decree.  See Citizen Band Potawatomi Indian Tribe of Oklahoma v. Collier, 17 F.3d 1292, 1293-

94 (10th Cir. 1994).  Further, the fact that Colorado may theoretically have future claims against 

SGC related to the Consent Decree is of no consequence.  See Begay, 710 F. Supp. 2d 1161 at 

1183 (“Properly interpreted, the Rule is not invoked simply because some absentee may cause 

future litigation.”). 
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authority for the notion that a state becomes a necessary party to litigation simply by entering into 

an agreement with a private party. 

The same is true when the state has regulatory authority over that party’s industry.  See 

Northrop Corp. v. McDonnell Douglas Corp., 705 F.2d 1030, 1046 (9th Cir. 1983) (“The 

Government is not a necessary party to what is essentially a contract and antitrust action between 

private parties solely because the dispute arises in the regulated military aircraft industry.”).  

Indeed, if Rule 19 required Colorado’s joinder here, it would swallow up tort law and prevent suits 

over any regulated matter or entity.  As even the Mining Defendants’ cited cases show, regulatory 

authorities are necessary parties only in suits involving challenges to particular laws, regulations, 

or regulatory schemes.  See, e.g., Cunningham v. Municipality of Metro. Seattle, 751 F. Supp. 885, 

896 (W.D. Wash. 1990) (plaintiffs challenged state procedure that “could only be changed by an 

act of the state legislature”); Davies v. Lane Cty., No. 09-6137—AA, 2010 WL 1010613, at *3 (D. 

Or. Mar. 15, 2010) (parolee challenged housing requirements imposed by the Oregon State Board 

of Parole, the entity that determined the requirements and could abide by relevant injunctive relief).   

Here, the Sovereign Plaintiffs are not challenging the way Colorado regulates mine 

reclamation, nor are they seeking injunctive relief that only Colorado could satisfy.  Colorado’s 

regulatory authority over the mining industry has no bearing on this lawsuit.  See Northrop Corp., 

705 F.2d at 1046; State of Ohio v. United Transp., Inc., 506 F. Supp. 1278, 1284 (S.D. Ohio 1981) 

(holding that a city was not a necessary party when “complete relief c[ould] be granted between 

the existing parties without any significant disturbance to the city’s regulatory scheme”).  In any 

event, a court can easily tailor an effective abatement remedy that does not infringe on either the 

Consent Decree or Colorado’s authority to implement its own laws.  As the Tenth Circuit noted in 
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Salt Lake Tribune, the district court could fashion a remedy through a combination of equitable 

relief and damages or it “could avoid equitable relief altogether and simply award damages.”  320 

F.3d at 1097.  Because complete relief was available in some fashion, the nonparty was not 

necessary.  See id. 

Moreover, the Sovereign Plaintiffs also seek cost recovery and a declaratory judgment 

under CERCLA, as well as common law damages.  The Sovereign Plaintiffs can recover costs and 

collect damages from the Mining Defendants without Colorado’s presence in this suit, and the 

Mining Defendants do not argue otherwise.  (See Mot. at 25-26 [taking issue only with “regulatory 

relief”.])12   

2. Colorado’s interests will not be impaired by this lawsuit. 

Colorado is also not a necessary party under Rule 19’s second factor, which provides that 

certain parties having “interest[s] relating to the subject of the action” must be joined.  Rule 

19(a)(1)(B).  This factor involves “two sub-factors:  that the absentee claims an interest [in the 

subject matter of the suit], and that the interest may be impaired or impeded in absentee’s absence.”  

Thompson, 2013 WL 12045196, at *5.   

First, Colorado has not claimed an interest in this lawsuit, and the Mining Defendants have 

failed to present any evidence of its interest.  See Citizen Band Potawatomi Indian Tribe of 

Oklahoma, 17 F.3d at 1293 (moving party “has the burden of producing evidence showing the 

                                                 

12 Declaratory relief against the Mining Defendants is also permissible under Rule 19(a)(1)(A).  

See, e.g., Pueblo of Sandia v. Babbit, 47 F. Supp. 2d 49, 54 (D.D.C. 1999) (“Declaratory relief is 

probably the least intrusive type of relief available to a plaintiff in federal court, and it provides 

the Court with a large degree of flexibility in fashioning a remedy that vindicates the legitimate 

interests of a prevailing party while protecting to the greatest extent possible the interests of absent 

parties that might be affected.”). 
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nature of the interest possessed by an absent party and that the protection of that interest will be 

impaired by the absence”).  Second, the Mining Defendants do not explain why EPA cannot 

adequately represent any interest Colorado might have.  See Sac and Fox Nation of Missouri, 240 

F.3d at 1259 (holding that an absent tribe was “not a necessary party” when its interests were 

“substantially similar” to the interests of the Secretary of the Interior, who was present); see also 

United States v. Supreme Court of New Mexico, 980 F. Supp. 2d. 1334, 1345 (D.N.M. 2013) 

(Johnson, J.) (“Even assuming that [particular absent parties] have a legally protected interest in 

this case, they are not required to be joined because their interests are adequately represented by 

[present] [d]efendants.”).  Sovereign Plaintiffs allege that Colorado and EPA were jointly involved 

in the assessment of the Gold King Mine and that their reckless and negligent actions were 

substantially similar.  (See generally NM FAC ¶¶ 64, 81–87, NN FAC ¶¶ 58–81; UT FAC ¶¶ 33, 

44, 55-59.)  Like Colorado, EPA also has an interest in regulating mining wastes and protecting 

water quality, and in issuing permits for mining operations.  Because the Federal Defendants’ 

interests are “substantially similar, if not identical” to Colorado’s, joinder is unnecessary.  See, 

e.g., Kansas v. United States, 249 F.3d 1213, 1227 (10th Cir. 2001). 

3. The Mining Defendants face no risk of inconsistent obligations. 

There is also no genuine likelihood that the Mining Defendants, or any other party, will be 

“subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations” 

because of Colorado’s (non-asserted) interest.  See Fed. R. Civ. P. 19(a)(1)(B)(ii).  The concern 

here is whether an existing party can comply with one court’s order without breaching the order 

of another court that relates to the same facts.  Delgado v. Plaza Las Americas, Inc., 139 F.3d 1, 3 

(1st Cir. 1998).  Joinder is required only if an existing party faces a substantial risk of incurring 
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multiple or otherwise inconsistent obligations because of the interest of the absent party.  

Thompson, 2013 WL 12045196, at *6.  “Properly interpreted, the Rule is not invoked simply 

because some absentee may cause future litigation . . . .  The fact that the absentee might later 

frustrate the outcome of the litigation does not by itself make the absentee necessary for complete 

relief.”  Id.  And, in the Tenth Circuit, the conflict must be severe:  “[a]n example of inconsistent 

obligations [is] a hypothetical scenario in which a federal district court orders a defendant to 

transfer stock to the plaintiff while a state court orders the same defendant to transfer the same 

stock to a different party who is not involved in the federal litigation.”  Begay, 710 F. Supp. 2d at 

1183. 

The Mining Defendants speculate that a district court could ultimately issue an order 

inconsistent with the now-expired Consent Decree.  But this argument fails for the reasons already 

discussed—the Consent Decree was terminated fifteen years ago, and a district court can easily 

tailor its relief to avoid potential conflicts.  Even assuming that the Consent Decree was still in 

force, relief granted in this suit would not conflict with it, and the Sovereign Plaintiffs do not seek 

to alter the Consent Decree.13  The Consent Decree established SGC’s and Colorado’s legal rights 

and obligations vis-à-vis each other concerning specific conduct and properties, and provided a 

limited release for SGC.14  It did not release SGC from CERCLA or common law liability; instead, 

                                                 

13 However, even if the Sovereign Plaintiffs were attacking the Consent Decree, which they are 

not, Colorado would not automatically be an indispensable party.  See Ohio Valley Envtl. 

Coalition, Inc. v. Hobet Min., LLC, 723 F. Supp. 2d 886, 914  (S.D.W.V. 2010) (West Virginia 

Department of Environmental Protection not an indispensable party in suit attacking consent 

decree between DEP and mining company).   
14 The Consent Decree states that SGC would not be required to obtain discharge permits for any 

residual seeps or springs.  These seeps and springs flow into the Animas River and continue to 

degrade water and sediment quality throughout its length, including in New Mexico and in Utah. 
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it only released SGC from enumerated CWA permitting requirements for discrete discharges, and 

even then only if SGC actually fulfilled the conditions for release, which the Sovereign Plaintiffs 

maintain it did not.  Given the Consent Decree’s limited terms and geographic scope, it cannot 

govern Sovereign Plaintiffs’ claims here. 

Despite the Mining Defendants’ claims to the contrary, the Sovereign Plaintiffs are not 

asking this Court to order any Colorado agency to take any action against Defendants.  To the 

extent that the Mining Defendants need approval from a Colorado agency to perform abatement 

activities, the Court could tailor its order and direct them to perform those activities in compliance 

with Colorado law and to seek prior approval from any relevant agencies.  The Court could also 

specify that those abatement activities should be conducted within New Mexico’s and Utah’s 

geographical boundaries. 

In sum, joinder of Colorado is not required under any of Rule 19(a)’s three factors and the 

Court should deny the Mining Defendants’ motions to dismiss on this basis. 

C. Colorado is not an indispensable party. 

Although the Court need not reach the question, Colorado is also not an indispensable party 

under Rule 19(b).  “A necessary party can be considered an indispensable party only if, ‘in equity 

and good conscience,’ a court should not allow the action to proceed in the party’s absence.”  Sac 

and Fox Nation of Missouri, 240 F.3d at 1259 (emphasis added) (quoting Fed. R. Civ. P. 19(b)).  

To make that determination, courts balance the four factors found in Rule 19(b)—prejudice, 

avoidance of prejudice, adequacy of judgment, and whether the plaintiff would have an adequate 

remedy if the action is dismissed.  The factors “are not rigid, technical tests, but rather guides to 

the overarching equity and good conscience determination,” Davis ex rel. Davis v. U.S., 343 F.3d 
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1282, 1289 (10th Cir. 2003) (citation omitted), and should be applied “in a practical and pragmatic 

but equitable manner.”  Symes v. Harris, 472 F.3d 754, 760 (10th Cir. 2006) (citation omitted).  

Here, not only does equity not require Colorado’s presence, but dismissal would be highly 

inequitable to the Sovereign Plaintiffs.  Indeed, the Sovereign Plaintiffs lack an alternative forum 

in which to pursue this litigation because, as the Mining Defendants point out, Colorado cannot be 

joined due to the state sovereign immunity doctrine.  (Mot. at 28.)  Dismissal would therefore work 

a significant injustice to the Sovereign Plaintiffs.  See Sac and Fox Nation, 240 F.3d at 1260 (noting 

that the lack of an alternative forum is “perhaps [the] most important” factor).     

Each of the other factors also favors denial of the Mining Defendants’ motion.  As set forth 

above, Colorado lacks any interest that stands at risk of actual harm from this litigation.  See Dore 

Energy Corp. v. Prospective Inv. & Trading Co., Ltd., 570 F.3d 219, 232 (5th Cir. 2009).  And 

while the Mining Defendants speculates that “a judgment here could require [Colorado] to take 

action . . . contrary to its own regulations,” Mot. at 28, as a nonparty, Colorado “cannot be bound 

by the judgment rendered” by this Court.  Provident Tradesmens Bank & Trust Co. v. Patterson, 

390 U.S. 102, 110 (1968).  Finally, as explained above, the Court can easily shape any relief it 

awards to avoid conflict with Colorado’s laws, and the Sovereign Plaintiffs cannot obtain an 

adequate award in Colorado’s absence—and, indeed, dismissing the Sovereign Plaintiffs’ claims 

would deprive them of any remedy at all.  Accordingly, the Court should deny the Mining 

Defendants’ motion to dismiss for failure to join Colorado. 
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IV. CERCLA Does Not Bar The Sovereign Plaintiffs’ Requests For Injunctive Relief. 

A. The Sovereign Plaintiffs’ requests for abatement are not “claims” subject to a 
motion to dismiss 

The Mining Defendants purport to move to “dismiss” all “claims for abatement or 

injunctive relief,” contending that they are “prohibited by Section 113(h).”  (Mot. at 33.)15  As an 

initial matter, this argument is premature.  The Sovereign Plaintiffs have not asserted “claims” for 

injunctive relief; instead, abatement is a requested remedy under the Sovereign Plaintiffs’ tort 

claims.  But because “a Rule 12(b)(6) motion properly targets claims, not remedies,” when claims 

are adequately stated, the issue of available remedies should be “left for another day.”  Goodman 

v. J.P. Morgan Inv. Mgmt., Inc., 2015 WL 965665, at *6 (S.D. Ohio March 4, 2015); see also Doe 

v. U.S. Dep’t of Justice, 753 F.2d 1092, 1104 (D.C. Cir. 1985) (“It need not appear that [a] plaintiff 

can obtain the specific relief demanded as long as the court can ascertain from the face of the 

complaint that some relief can be granted.”) (emphasis omitted); Equal Emp’t Opportunity 

Comm’n v. College America Denver, Inc., 869 F.3d 1171, 1175 (10th Cir. 2017) (“[A] district 

court cannot dismiss a claim solely because a plaintiff seeks excessive or otherwise inappropriate 

relief.”).  The Mining Defendants do not dispute that the Sovereign Plaintiffs have stated tort 

claims against them.  Accordingly, the Court should take up the question of available remedies 

after appropriate factual development.  (See February 2018 Order at 38 [declining to take up 

                                                 

15 GKMC incorporates the Mining Defendants’ section 113(h) arguments and argues that “all 

claims for abatement or injunctive relief” against it “are prohibited by Section 113(h) and should 

therefore be dismissed.”  (Doc. 52 at 11.)  But the only claims the Nation asserts against GKMC 

are for cost recovery and declaratory relief under CERCLA.  (See NN FAC ¶¶ 147-71.)  And these 

claims are expressly carved out from section 113(h)’s jurisdictional bar.  See 42 U.S.C. 

§ 9613(h)(1).  Accordingly, insofar as GKMC moves to dismiss any of the Nation’s claims based 

on section 113(h), the Court should deny its motion. 
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motion to dismiss damages claims “until the basis for the damages has been factual[ly] 

developed.”]) 

B. Section 113(h) does not bar the Sovereign Plaintiffs’ requests for injunctive 

relief because EPA’s only response action is at the BPMD. 

 Even if it were appropriate for the Court to consider the Mining Defendants’ motion to 

dismiss the Sovereign Plaintiffs’ requests for abatement, however, the motion should still be 

denied because EPA is not conducting a response action in New Mexico and Utah, where the 

Sovereign Plaintiffs are requesting abatement.16 

The Sovereign Plaintiffs do not dispute that EPA commenced an emergency removal action 

at the Gold King Mine after the blowout, and they do not dispute that EPA is now conducting 

remedial investigations within Colorado.   But, as the Sovereign Plaintiffs explicitly allege, the 

EPA has not commenced, and has not decided whether it will ever commence, any remedial action 

in the Sovereign Plaintiffs’ territories.  (See UT FAC ¶ 63 [alleging that “EPA is not diligently 

proceeding with a remedial action in the State of Utah for the Blowout” and “EPA has not 

determined whether it will commence such actions in the State of Utah, or when it will commence 

and diligently proceed with such actions in the State of Utah”]; see also NM FAC ¶ 119 [alleging 

that EPA’s remedial action “entirely excludes the Animas River”].)  Since the Sovereign Plaintiffs 

seek abatement of contamination found hundreds of miles downstream from the Gold King Mine 

and therefore from the location of EPA’s remedial action, their claims do not “challenge” EPA’s 

                                                 

16 The Mining Company Defendants raise identical arguments as the Contractor Defendants and 
Federal Defendants regarding Section 113(h).  Sovereign Plaintiffs incorporate herein their points 
and authorities on this topic from their other opposition briefs.  (See Doc. 58 [Response to 
Contractor Defendants’ Motion to Dismiss] at 13-24; Doc. 61 [Response to Federal Defendants’ 
Motion to Dismiss] at 4-9.) 
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removal action under the meaning of section 9613(h).  Simply put, the Sovereign Plaintiffs cannot 

challenge an EPA cleanup that does not exist.     

The Mining Defendants submit no extrinsic evidence of their own to controvert these 

allegations, instead relying on documents that EPA filed in response to the Court’s prior order 

requesting information on the scope of EPA’s response action in Colorado.17  These documents 

included, among other things, a declaration from EPA’s Remedial Project Manager for the 

BPMD,18 a Response Action Memorandum describing EPA’s immediate post-blowout activities, 

and EPA’s 2017 Fate and Transport Study.  At most, these documents show that:  (1) EPA’s 

response action in Regions 6 (New Mexico) and Region 9 (Navajo Nation) involved providing 

alternative drinking water supplies for human and livestock consumption and agricultural 

irrigation during the temporary shutdown of river water supplies in August 2015;19 (2) EPA 

                                                 

17 See State of New Mexico v. US EPA et al., No. 1:16-cv-00465-MCA-LF (D.N.M. Feb. 12, 2018) 

(“NM and NN Case”), Doc. No. 183.   
18 This declaration by Rebecca Thomas also refers to a study performed by a different and separate 

research and development branch at EPA, not the EPA Region 8 Superfund Remedial Program at 

BPMD.  She then attempts to offer her legal opinion that this research is a response action under 

CERCLA, without citing legal authority.  (Doc. 46-3 at ¶ 8.)  Sovereign Plaintiffs object to the 

lack of foundation to make this unsupported legal conclusion, and move to strike this portion of 

her declaration.  As her declaration makes clear, the Region 8 Superfund Remedial Program at 

BPMD has not performed a Preliminary Assessment and Site Investigation in Sovereign Plaintiffs’ 

territories, the first phase in commencing a remedial action (id. at ¶ 5).  Nor has EPA commenced 

a Remedial Investigation and Feasibility Study in Sovereign Plaintiffs’ territories. 
19 See EPA Action Memorandum, NM and NN Case Doc. No. 183-19 at 12-13.  The Action 

Memorandum describes EPA’s actions between August 7, 2015 and January 11, 2016 (the date it 

was issued), but says nothing about the scope of EPA’s activities in the ensuing 31 months.   In 

addition, although the document claims that “EPA and its response partners have conducted 

significant sampling within the Animas and San Juan Rivers and Lake Powell,” id. at 8, it does not 

demonstrate that EPA itself has performed sampling or undertaken any other type of response 

action in Utah. 
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performed limited water quality and sediment sampling in New Mexico and in the Nation during 

the 2016 spring snowmelt period, and has postponed further sampling; (3) EPA is “collaborating” 

with the U.S. Geological Survey (“USGS”) to assess water-quality data collected, although the 

actual data analysis is led by USGS centers in Colorado, New Mexico, and Utah;20 and (4) EPA 

might perform unspecified cleanup actions downstream of the BPMD at an undefined, later date.   

These documents otherwise confirm the Sovereign Plaintiffs’ allegation that no removal or 

remedial action has been selected, much less commenced, in the Sovereign Plaintiffs’ respective 

territories.  (E.g., Doc. 46-3 at ¶ 9 [“Presently, the EPA Region 8 Superfund Remedial Program’s 

investigation is centered around the source areas noted in the BPMD Site listing documents and 

extends downstream . . . approximately 50 stream miles south of Silverton.”].)  Indeed, many of 

these documents state that hazardous waste from the blowout has completely passed through the 

Animas and San Juan Rivers in New Mexico and settled in Lake Powell, and that EPA has 

determined no remedial investigations in the Sovereign Plaintiffs’ territories are warranted.21  (See 

Doc. 60 [Declaration of Brent H. Everett] ¶¶ 4-5 [Utah’s Director of the Division of Environmental 

Response and Remediation is “aware of no plan or timetable for EPA to begin remedial action in 

the State of Utah” and has “received no notice from EPA that it has commenced any removal or 

                                                 

20 See EPA Analysis of the Transport and Fate of Metals Released from the GKM, NM and NN 

Case Doc. No. 183-2 (“Fate and Transport Study”).  The Fate and Transport Study claimed that 

additional sampling of the Animas and San Juan Rivers would occur in spring 2017; however, this 

sampling involved only passive receipt of data collected and forwarded by USGS in the Lower 

Animas River and San Juan River. Id. at EPAH0002195. 
21 With respect to Lake Powell, the Fate and Transport Study stated that the “USGS and state 

partners will be studying core samples from Lake Powell to evaluate metal contamination in the 

sediments.” Id. at EPAH0002195.  So, to the extent any “response action” to address 

contamination in Lake Powell is occurring, that sampling is being performed by Utah and another 

federal agency, not EPA.  
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remedial action related to the Gold King Mine blowout in the State of Utah.”]; Doc. 63 at Exh. 1 

[EPA’s statement of its CERCLA remedial actions at the BPMD site does not list any actions EPA 

is performing, or plans to perform, in the Sovereign Plaintiffs’ territories.].) 

EPA’s public statements that metals from the Gold King Mine release are no longer present 

in New Mexico cannot be reconciled with the Mining Defendants’ claim that the response action 

includes or addresses contamination in New Mexico, the Nation, and Utah.  Rather, EPA and the 

Mining Defendants now contend—in clear contradiction to those public statements—that the 

BPMD extends from the “headwaters of the Animas River in Colorado, through New Mexico, all 

the way to Lake Powell in Utah.”22  In other words, the Mining Defendants argue that since EPA’s 

response action covers the entire river system (stretching approximately 342 miles), the Sovereign 

Plaintiffs’ claims for abatement of contamination far downstream triggers Section 113(h)’s 

jurisdictional bar.  This argument fails for a host of reasons. 

As a threshold matter, the claim that the Site extends all the way to Lake Powell is directly 

contradicted by depictions of the Site in the BPMD NPL listing document, as well as EPA’s public 

statements about the Site.  For instance, the “Site description” and maps included in the September 

2016 NPL listing document unequivocally state that the Site is located within the headwaters of 

the Animas River watershed in the San Juan and Silverton calderas.  See NPL Support Document 

Doc. NM and NN Case No. 183-4 at 3.  Further, on December 8, 2017, former EPA Administrator 

Scott Pruitt announced that EPA has designated the BPMD for “immediate and intense attention.”  

In this announcement, EPA stated that “the site consists of historic and ongoing releases from 

                                                 

22 See Defendant EPA’s Supplemental Brief on Jurisdiction in Response to the Court’s June 28, 

2017 Order (NM and NN Case Doc. No. 183 at 5). 
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mining operations in three drainages:  Mineral Creek, Cement Creek, and Upper Animas, which 

converge into the Animas River near Silverton, Colorado.  The site includes 35 mines, seven 

tunnels, four tailings impoundments, and two study areas where additional information is needed 

to evaluate environmental concerns.”23   

The notion that a response action extends anywhere hazardous substances from the BPMD 

have come to be located also rests on a flawed legal argument.  First, it conflates two distinct 

CERCLA concepts:  a “facility” or “site” on the one hand, and a “removal action or remedial action 

selected under section 9604” on the other.24   The Mining Defendants treat these concepts as one 

and the same.  They are not.  A “facility” or a “site” defines the physical extent of contamination, 

whereas a “response action” describes ways that EPA may choose to respond to contamination.  

Only the latter implicates a potential jurisdictional bar.  Furthermore, EPA itself has argued—in a 

separate lawsuit filed by SGC challenging EPA’s designation of the BPMD as a Superfund Site—

that “[i]nclusion on the NPL does not determine whether there will be any response action at the 

                                                 

23 See NM and NN Case Doc. No. 187-2 (“Bonita Peak Mining District among Superfund sites 

targeted for intense and immediate attention”). 
24 The definition of “site” for purposes of adding an area to the NPL is drawn from the definition 

of “facility” in CERCLA, which states that a facility means, among other things, “any site or area 

where a hazardous substance has been deposited, stored, disposed of, or placed, or otherwise come 

to be located.”  42 U.S.C. § 9601(9).  A “removal action,” is defined separately, and includes “any 

action[] as may be necessary to monitor, assess, and evaluate the release or threat of release of 

hazardous substances,” including a “remedial investigation.”  42 U.S.C. §§ 9601(23), 9604(a).  

“Removal actions” also include “any actions as may be necessary to prevent, minimize, or mitigate 

damage to the public health or welfare or to the environment, which may otherwise result from a 

release or a threat of release.” Id. § 9601(23).  “Remedial” actions, which also trigger the 

jurisdictional bar, are those “actions consistent with [the] permanent remedy taken” and include 

“cleanup of released hazardous substances” and “onsite treatment or incineration.” Id. at § 

9601(24). 
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[BPMD] site or, if there is, who will pay for it.”25  And in this lawsuit, EPA has argued that 

including a site on the NPL does not commit EPA to any course of action; it is simply a “first step 

in a process—nothing more, nothing less.”26  So, EPA told one court that listing the BPMD on the 

NPL does not guarantee that EPA will undertake a response action, yet told this Court that the 

same listing insulates it from “challenges” to a response action.  EPA and the Mining Defendants 

cannot have it both ways.  Finally, even though EPA has argued that “the geographic boundaries 

of the site may expand or contract” as it “continues to investigate where the contamination comes 

to be located”27 there is no question that EPA’s investigations are focused exclusively on the Upper 

Animas watershed in Colorado.  (See Doc. 46-3 at ¶ 9.)  EPA’s only “action” in New Mexico, the 

Nation, or Utah involves the passive receipt of data collected and forwarded by USGS in the Lower 

Animas River and Upper San Juan River.28    To claim that this lawsuit somehow interferes with 

EPA’s receipt of data from USGS strains credulity. 

                                                 

25 See Brief for EPA at 4-5, Sunnyside Gold Corporation v. U.S. EPA, No. 16-1417, Doc. 

#1690385, (D.C. Cir. 2017) (citing Kent Cty. v. U.S. EPA, 963 F.2d 391, 394 (D.C. Cir. 1992)) 

(NM and NN Case Doc. No. 187-3).   
26 See EPA’s Supplemental Brief on Jurisdiction, NM and NN Case Doc. No. 183 at 13 (quoting 

Eagle-Picher Industries v. U.S. EPA, 759 F.2d 922, 932 (D.C. Cir. 1985)).  In United States v. 

Colorado, the Tenth Circuit observed that listing a site on the NPL has no real regulatory 

significance, and is nothing more than the list of priority releases for long term remediation, 

serving primarily informational purposes. 990 F.3d 1565, 1580 (10th Cir. 1993). 
27 See NM and NN Case Doc. No. 183 at 12. 
28 Yet the New Mexico Environmental Department—not EPA—installed the sondes that collect 

that data, operated them from February 2016 through March 2017, and used a combination of State 

Hazardous Waste Emergency funds and Drinking Water State Revolving Funds to pay for them.  

Importantly, USGS posts the data on the Internet for anyone to see, not just EPA.  In other words, 

USGS is not collecting this data for EPA specifically, but rather for general public use. 
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Even though EPA and USGS have been studying mining contamination from the Upper 

Animas River watershed for more than a decade, EPA has never taken concrete steps to address 

contamination in downstream areas, either before or after the blowout.  Section 113(h) does not 

foreclose Sovereign Plaintiffs’ lawsuits simply because EPA now, after it has been sued, promises 

that it might, some day, take unspecified action in the Sovereign Territories.  If EPA’s ipse dixit 

that the Site includes portions of the river in the Sovereign Territories is sufficient to trigger § 

9613(h), then EPA could delay downstream cleanup indefinitely, all the while free of judicial 

review. 

While EPA continues to claim that it may—someday—take action to “address concerns 

over downstream risks,”29 EPA has offered no benchmarks for when or how it might address these 

concerns.  The lack of an objective referent for when downstream actions might occur suggests 

that EPA and the Mining Defendants seek to use Section 113(h) as an open-ended ban on all 

lawsuits arising from the Gold King Mine release.  That cannot be what Congress intended in 

passing § 9613(h).  Cf. El Paso Natural Gas Co. v. U.S., 750 F.3d 863, 877-78 (D.C. Cir. 2014) 

(observing that allowing EPA to be unconstrained by any time limits in carrying out CERCLA 

actions would stretch Section 113(h) “well beyond what Congress intended” and could be “used 

by the Government to avoid liability.”).   

Because EPA has not commenced a remedial action within New Mexico, the Navajo 

Nation, or Utah, the Sovereign Plaintiffs’ requests for abatement are not subject to section 113(h)’s 

                                                 

29 NM and NN Case Doc. No. 183 at 20. 
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jurisdictional bar.  The Court should deny the Mining Defendants’ motion to dismiss on this 

ground alone. 

C. Section 113(h) does not bar the Sovereign Plaintiffs’ requests for abatement 

because the Sovereign Plaintiffs are not attempting to dictate specific remedial 

actions at the BPMD. 

Section 113(h) does not bar all citizen suits once a removal or remedial action is in 

progress, and not “every action that increases the cost of a cleanup or diverts resources or personnel 

from it does not thereby become a ‘challenge’ to the cleanup.” McClellan Ecological Seepage 

Situation (“MESS”) v. Perry, 47 F.3d 325, 330 (9th Cir. 1995).  Rather, as the D.C. Circuit has 

explained, courts examine “the nexus between the nature of the suit and the CERCLA cleanup: the 

more closely related, the clearer it will be that the suit is a ‘challenge.’”  El Paso Nat. Gas Co. 750 

F.3d at 880 (citing MESS, 47 F.3d at 330).  For example, the Ninth Circuit has held that a state law 

claim by water users seeking finical compensation for lost crops and profits resulting from the 

EPA’s diversion of water was not a challenge to the CERCLA cleanup plan because the lawsuit 

did not alter cleanup requirements or environmental standards and did not seek to delay or 

terminate the cleanup. Beck v. Atl. Richfield Co., 62 F.3d 1240, 1243 (9th Cir. 1995).   

By contrast, challenges to removal actions were found where the plaintiff attempted to 

dictate specific remedial actions at a cleanup site, Hanford Downwinders Coal. v. Dowdle, 71 F.3d 

1469, 1482 (9th Cir. 1995); to postpone cleanup, Fort Ord Toxics Project v. Cal. EPA, 189 F.3d 

828, 831 (9th Cir. 1999); to impose additional reporting requirements on the cleanup, MESS, 47 

F.3d at 330; and to terminate the Remedial Investigation/Feasibility Study and alter the method 

and order of cleanup.  Razore v. Tulalip Tribes, 66 F.3d 236, 239 (9th Cir. 1995).  Consistent with 

these decisions, the Tenth Circuit has held that a state claim is preempted by CERCLA if the claim 
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“stands as an obstacle to the accomplishment of congressional objectives as encompassed in 

CERCLA.”  New Mexico v. Gen. Elec. Co., 467 F.3d 1223, 1244 (10th Cir. 2006).  The Sovereign 

Plaintiffs’ claims for abatement and injunctive relief pose no such obstacle to EPA’s remedial 

efforts in the BPMD because they focus on contamination in the Animas and San Juan Rivers and 

Lake Powell, where EPA is not conducting a removal or remedial action, and likely never will. 

Tenth Circuit cases where a challenge was found, such as Cannon v. Gates, 538 F.3d 1328 

(10th Cir. 2008) and Reynolds v. Lujan, 785 F. Supp. 152 (D.N.M. 1992), are factually inapposite.  

In Cannon, the court concluded that the Government’s removal actions triggered Section 113(h) 

because the Government had “already taken several steps toward determining how it [would] 

address the contamination on the Cannon’s property.”  538 F.3d at 1334.  Those steps included: 

completing preliminary assessment of the property; compiling historical records, interviews, and 

site surveys; issuing a draft report that indicated that the property was highly contaminated; and a 

final site inspection plan.  Id.  In Reynolds, the plaintiffs’ property was next door to a landfill 

Superfund site subject to a Remedial Investigation/Feasibility Study, and the plaintiffs sought to 

force the agency overseeing the clean-up to conduct a comprehensive cleanup of their property.  

785 F. Supp. at 153-155.   Here, by contrast, EPA’s response action does not address contamination 

in New Mexico, the Nation, or Utah, and EPA has no plans to do so.   

Notably, the Mining Defendants do not argue that Section 113(h) bars the Sovereign 

Plaintiffs’ claims for compensatory and punitive damages and restitution.  Instead, they merely 

argue that “all claims for abatement and injunctive relief are prohibited by Section 113(h).”  But 

even this position too broad, as it ignores that the Sovereign Plaintiffs seek injunctive relief for 

contamination found within their territories, not within the BPMD Site in Colorado.  Granting such 
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relief would pose no obstacle or hindrance to EPA’s activities at the BPMD Site.  Hence, unlike 

the claims in Lujan, Cannon, and the other cases where a “challenge” was found, the Sovereign 

Plaintiffs’ claims for abatement of contamination within their territories will not alter or postpone 

the cleanup of a Superfund site.  For all of these reasons, Section 113(h) does not bar the Sovereign 

Plaintiffs’ claims, and the Mining Defendants’ motion should be denied. 

V. The Sovereign Plaintiffs Have Stated CERCLA Claims Against KGC And KGUSA, 

And SGC Does Not Move to Dismiss the CERCLA Claims Against It. 

A. The Sovereign Plaintiffs have stated claims for owner liability. 

 CERCLA imposes liability on “any person owning” a “facility at which [] hazardous 

substances were disposed of.”  42 U.S.C. §§ 9601(20)(A); 9607(a)(1); Bestfoods, 524 U.S. 51, 68 

(1998) (CERCLA liability “rests on the relationship between” the defendant and the “facility 

itself”).  The Tenth Circuit recently noted in Chevron Mining Inc. v. United States, that “[f]or 

purposes of CERCLA [] an owner includes the legal title holder of contaminated land.”  863 F. 3d 

1261, 1273 (10th Cir. 2017).   

KGC and KGUSA claim they are not liable as owners under CERCLA because the 

Sovereign Plaintiffs do not allege that either entity holds legal title to the Sunnyside Mine.30  This 

claim is meritless.  Although the pleadings do not specifically use the terms “legal title” or “legal 

interest,” they contain numerous allegations describing KGC’s and KGUSA’s ownership interests 

in the Sunnyside Mine sufficient to state a claim for relief.  First, the Sovereign Plaintiffs explicitly 

                                                 

30 The Mining Defendants do not contest CERCLA liability for SGC as an “owner,” “operator,” 

and “arranger.”  EPA has also made that finding.  (See Gilmour Decl., Ex. FF “In re Bonita Mining 

District, Unilateral Administrative Order for Remedial Investigation, Docket No. CERCLA 08-

2018-0005 at 6, ¶ 17(c).)  Instead, they rely entirely on their erroneous distinct corporate entity 

argument. 
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allege that KGC and/or KGUSA “currently owns” the Sunnyside Mine.  (NM FAC. ¶ 18; NN FAC 

¶ 40; UT FAC ¶ 13.)  Specifically, the Sovereign Plaintiffs allege that KGC acquired the Sunnyside 

Mine as a result of a 2003 merger with Echo Bay (See NM FAC ¶ 44 [“Through this merger, 

Kinross acquired all of Echo Bay’s subsidiaries (e.g., Sunnyside Gold) and its assets (e.g., the 

Sunnyside Mine)]; NN FAC ¶ 40 [As a result of that merger, Kinross acquired Sunnyside Gold 

and ownership of Sunnyside Mine]; UT FAC ¶ 24 [“In 2003, Defendant Kinross acquired 

Sunnyside Gold and its assets, including the Sunnyside Mine.”].)  The Sovereign Plaintiffs have 

thus alleged that KGC and/or KGUSA have a property interest in Sunnyside Mine sufficient 

support a claim for owner liability under CERCLA.   

Additionally, the Sovereign Plaintiffs allege a host of facts further demonstrating KGC’s 

and/or KGUSA’s ownership of the Sunnyside Mine and related properties.  The Sovereign 

Plaintiffs allege that remediation activities at the Sunnyside Mine were funded, directed, and 

controlled by KGC and/or KGUSA (NM FAC ¶¶ 47-48, 50; NN FAC ¶ 40; UT FAC ¶¶ 24-25); 

that KGC and/or KGUSA took actions to end remediation activities at the Sunnyside Mine in 2004 

(NM FAC ¶ 49; NN FAC ¶ 40; UT FAC ¶¶ 24-28); that KGC and/or KGUSA divested itself and 

its subsidiaries from ownership of the wastewater treatment facility, and the American Tunnel 

discharge permit (NM FAC ¶ 50; NN FAC ¶¶ 50, 52; UT FAC ¶ 27); and that all of these actions 

directly led to the August 5 blowout of the Gold King Mine.  (NM FAC ¶¶ 50-51; NN FAC ¶¶ 49-

50; UT FAC ¶¶ 24-28).  These allegations further demonstrate KGC’s and/or KGUSA’s right to 

possess, use, and convey one or more interests in Sunnyside Mine, and thus provide ample grounds 

for this Court “to believe that [Sovereign Plaintiffs] ha[ve] a reasonable likelihood of mustering 

factual support” for their owner liability claims..  Ridge at Red Hawk, LLC v. Schneider, 493 F.3d 
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1174, 1177 (10th Cir. 2007).  Accordingly, the Court should deny the Mining Defendants’ motion 

seeking dismissal of the Sovereign Plaintiffs’ respective CERCLA owner claims. 

B. The Sovereign Plaintiffs have stated claims for operator liability. 

CERCLA defines an “operator” as “any person owning or operating” a facility.  42 U.S.C. 

§ 9601(20)(A)(ii).  The Supreme Court interprets this term according to its “ordinary meaning” as 

one “who directs the workings of, manages, or conducts the affairs of a facility.”  Bestfoods, 524 

U.S. at 66.  To “operate” means “more than mere mechanical activation of pumps and valves, and 

must be read to contemplate ‘operation’ as including the exercise of direction over the facility’s 

activities.”  Id. at 71. 

In Bestfoods, the Supreme Court found that CERCLA’s plain language makes “any person 

who operates a polluting facility [] directly liable for the costs of cleaning up the pollution . . . 

regardless of whether that person is the facility’s owner, the owner’s parent corporation or business 

partner, or even a saboteur who sneaks into the facility at night to discharge its poisons out of 

malice.”  524 U.S. at 65.  The Court noted three situations in which a parent company may be held 

directly liable as an operator.  First, “a parent can be held directly liable when the parent operates 

the facility in the stead of its subsidiary or alongside the subsidiary in some sort of a joint venture.”  

Id. at 71.  Second, “a dual officer or director might depart so far from the norms of parental 

influence exercised through dual office-holding as to serve the parent.”  Id.  Finally, another 

possibility exists where “an agent of the parent with no hat to wear but the parent’s hat might 

manage or direct activities at the facility.”  Id.  Recognizing situations where operator liability 

could apply to a parent corporation, the Court noted that, [t]he critical question is whether, in 
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degree and detail, actions directed to the facility by an agent of the parent alone are eccentric under 

accepted norms of parental oversight of a subsidiary’s facility.”  Id. at 72 (citations omitted). 

The Sovereign Plaintiffs allege that the Mining Defendants are and have been operators of 

the Sunnyside Mine since 2003, that KGC and/or KGUSA funded, directed, and controlled all of 

SGC’s remediation activities near Silverton, and that those activities directly caused the release of 

hazardous substances into the Animas and San Juan Rivers and Lake Powell. (See generally NM 

FAC ¶¶ 44, 47-48, 50-51; NN FAC ¶ 40, 49-50, 52, 64; UT FAC ¶¶ 24-28.)  Further, KGC and/or 

KGUSA divested itself and its subsidiaries from ownership of the wastewater treatment facility 

and the American Tunnel discharge permit, knowing this would cause a release of hazardous 

substances into downstream waters.  (NM FAC ¶¶ 44, 47-48, 50-51; NN FAC ¶¶ 40, 49-50, 52, 

64; UT FAC ¶¶ 24-28.)  KGC and/or KGUSA also ignored years of warnings and allowed the 

Sunnyside mine pool to rise and flood the Gold King Mine, creating the conditions which caused 

the August 5, 2015 blowout.  (NM FAC ¶¶ 44, 47-48, 50-51; NN FAC ¶¶ 40, 49-50, 52, 64.)    

The Sovereign Plaintiffs specifically allege that “all of the directors and officers of 

[KGUSA] are [KGC] employees and received direction from [KGC],” and that KGUSA “acted as 

the agent or alter ego of [KGC].”  (NM FAC ¶ 46; NN FAC ¶ 40 n.1; UT FAC ¶ 24.)31  Thus, the 

Sovereign Plaintiffs allege that KGC and/or KGUSA controlled and had the authority to control 

activities at the Sunnyside Mine both “in the stead of its subsidiar[ies]” and alongside them in a 

joint venture.  See Bestfoods, 524 U.S. at 71.  (NM FAC ¶¶ 44, 47-50; NN FAC ¶ 40; UT FAC ¶ 

                                                 

31 KGC and KGUSA claim that “[t]he Sovereign Plaintiffs do not seek to piece any corporate veil 

here, and have not alleged facts sufficient to support such a claim.”  (Mot. at 35, n.10).  To the 

contrary, the Sovereign Plaintiffs sufficiently state claims for alter ego liability.  (NM ¶¶ FAC 44-

51; NN FAC ¶¶ 39-40 & n.1; UT FAC ¶ 24.) 
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24.)  The Sovereign Plaintiffs further allege that KGC’s and/or KGUSA’s activities went well 

beyond those consistent with a parent company’s investor status, such as monitoring financial and 

capital budget decisions related to the Sunnyside Mine.  (Id.)  And the Sovereign Plaintiffs allege 

that KGC and/or KGUSA made those decisions as part of its direction and control over all of 

SGC’s remediation activities (and lack thereof) near Silverton.  (Id.)  Although the Sovereign 

Plaintiffs need only allege one theory for operator liability, their allegations implicate all three 

scenarios discussed in Bestfoods where direct operator liability for a parent company can attach.   

Finally, the statutory language of CERCLA and the Bestfoods decision foreclose any 

argument that KGC and/or KGUSA cannot be operators because they became involved with the 

Sunnyside Mine after it ceased operations and the only ongoing concern was remediation.  As one 

court recently observed, Bestfoods’ broad definition of an operator “undoubtedly encompasses an 

operator that makes decisions solely about remediation after a facility has ceased other operations.” 

Union Pac. R.R. Co. v. Oglebay Norton Minerals, Inc., No. EP-17-CV-47-PRM, 2018 WL 

1722175 at *10 (W.D. Tex. April 9, 2018) (granting partial summary judgment and holding parent 

company liable as a past operator under CERCLA); see also Litgo New Jersey Inc. v. Comm’r New 

Jersey Dep’t of Envtl. Prot., 725 F.3d 369, 381 (3d Cir. 2013) (rejecting a similar argument that a 

current operator should not be held liable because the operator “ha[d] only managed remedial 

activities on the site”). 

Because the Sovereign Plaintiffs have adequately alleged that the Mining Defendants are 

liable as operators under CERCLA, the Mining Defendants’ motion to dismiss the Sovereign 

Plaintiffs’ cost recovery claims should be denied.  See MRP Properties, LLC v. United States, 308 

F.Supp.3d 916 (E.D. Mich. 2018) (denying motion to dismiss CERCLA operator liability claim 
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where plaintiff alleged that the Government exercised an eccentric degree of control over waste 

generation, leakage, and disposal at refineries before and during World War II); BP Amoco Chem. 

Co. v. Sun Oil Co., 166 F. Supp. 2d 984, 991–92 (D. Del. 2001) (denying motion to dismiss 

CERCLA operator liability claim where plaintiff alleged that a parent corporation “managed, 

directed, and conducted operations” at its subsidiary’s plants and “became directly and inextricably 

involved in the environmental and regulatory matters [of its subsidiary]”). 

C. Utah has stated a claim for arranger liability. 

Utah has also adequately alleged that the Mining Defendants are liable under CERCLA as 

arrangers.  Arranger liability requires three elements:  “[f]irst, the party must be a ‘person’ as 

defined in CERCLA.  Second, the party must ‘own’ or ‘possess’ the hazardous substance at issue.  

Third, the party must, by contract, agreement, or otherwise, arrange for the transport or disposal 

of such hazardous substances.”  Raytheon Constructors, Inc. v. Asarco Inc., 368 F.3d 1214, 1219 

(10th Cir. 2003) (citing 42 U.S.C. § 9607(a)(3)).  Although the “many permutations of 

‘arrangements’” can complicate arranger liability at the margins, it is “plain” that arranger liability 

attaches whenever an entity “enter[s] into a transaction for the sole purpose of discarding a used 

and no longer useful hazardous substance.”  Burlington N., 556 U.S. at 609-10.   

The Mining Defendants claim Utah’s FAC does not “allege any facts to support even one 

of the three factors that might create arranger liability” for KGC or KGUSA.  (Doc. 42 at 37-38 

[emphasis added].)  Yet a cursory examination of Utah’s pleading demonstrates that the Mining 

Defendants are wrong.  First, KGC and KGUSA’s claim that they are not “persons” is meritless.  

CERCLA defines a “person” to include a “firm, corporation, association, partnership, consortium, 

joint venture, commercial entity . . . ,” 42 U.S.C. § 9601(21), and Utah alleges KGC and KGUSA 
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are “corporations.”  (UT FAC ¶¶ 13-14.)  Second, Utah alleges that KGC and KGUSA own or 

possess the Sunnyside Mine, including the contaminated wastes that were forced into the Gold 

King Mine via the American Tunnel and ultimately released in the August 5, 2015 blowout.  (Id. 

at ¶¶ 13, 20-28.) 

Third, Utah alleges that KGC and KGUSA on several occasions arranged for “disposal”32 

of those substances “by contract, agreement, or otherwise.”  Raytheon Constructors, 368 F.3d at 

1219.  First, in 2003, KGC and KGUSA (acting through SGC) installed bulkheads at the Mogul 

Mine because waste from the Sunnyside Mine was being released from the Mogul Mine, in 

exchange for the Mogul Mine’s owner dropping a lawsuit against SGC.  (UT FAC ¶¶ 23-24, 26.)  

Like the bulkheads at Sunnyside Mine, installation of the Mogul Mine bulkheads caused the 

Sunnyside Mine waste to leak into and build up (i.e., be “disposed”) inside the Gold King Mine.  

(UT FAC ¶¶ 23-24, 26, 31.)  Second, on May 1, 2003 KGC and KGUSA agreed to provide a 

$1,250,000 irrevocable letter of credit to Colorado as surety for reclamation work (i.e., “disposal”) 

at the American Tunnel.  (Id. ¶ 25.)  Third, KGC and KGUSA (Acting through SGC) agreed to 

transfer ownership for its water treatment facility (which “disposes” of waste) to Gold King Mines 

Corporation in January 2003.  (Id. ¶ 27.)  KGC and KGUSA further agreed with Colorado to 

supervise Gold King Mines Corporation’s operation of the water treatment facility until the latter 

obtained the proper certification.  (Id. ¶ 28.)  These allegations are more than sufficient to establish 

                                                 

32 “Disposal” under CERCLA adopts the term’s broad definition from the Solid Waste Disposal 

Act:  “discharge, deposit, injection, dumping, spilling, leaking, or placing of any solid waste or 

hazardous waste into or on any land or water so that such solid waste or hazardous waste or any 

constituent thereof may enter the environment or be emitted into the air or discharged into any 

waters, including ground waters.”  42 U.S.C. §§ 6903(3), 9601(29). 
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that KGC and KGUSA agreed to arrange for disposal of hazardous waste.  Since Utah has made a 

prima facie showing that all three elements of arranger liability are satisfied, the Mining 

Defendants’ motion to dismiss that claim should be denied.   

VI. The Sovereign Plaintiff’s Allegations Warrant Punitive Damages.  

A. The Sovereign Plaintiffs’ requests for punitive damages are not claims and 

cannot be dismissed under Fed. R. Civ. P. 12(b)(6). 

The Mining Defendants ask this Court to dismiss Sovereign Plaintiffs’ respective prayers 

for punitive damages based on Rule 12(b)(6).  But the controlling issue in considering a 12(b)(6) 

motion is whether the plaintiff is entitled to present evidence in support of the claim, not whether 

the plaintiff will ultimately prevail on the claim.  See Neitzke v. Williams, 490 U.S. 319, 327 (1989).  

The Sovereign Plaintiffs do not bring separate counts or claims for punitive damages, nor would 

it be appropriate for them to do so.  Because a request for punitive damages is not a separate cause 

of action, such a request cannot be the subject of a Rule 12(b)(6) motion.  See, e.g., City of New 

York v. A-1 Jewelry & Pawn, Inc., 247 F.R.D. 296, 353 (E.D.N.Y. 2007) (holding that “a motion 

for failure to state a claim properly addresses the cause of action alleged, not the remedy sought.  

It is the court that will craft any remedy.”).  In addition, Rule 9(g) requires special damages, such 

as punitive damages, to be “specifically stated.”  FED. R. CIV. P. 9(g).  Hence, the Sovereign 

Plaintiffs’ requests for punitive damages are not only appropriate, but mandatory, and the Mining 

Defendants’ motion on this issue is inappropriate at this stage. 

B. The allegations support imposition of punitive damages.   

Moreover, even if a motion to dismiss the Sovereign Plaintiffs’ punitive damages were 

appropriate at this stage—and it is not—those damages are adequately stated under any applicable 

law.  In New Mexico, to be liable for punitive damages, “a wrongdoer must have some culpable 
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mental state, and the wrongdoer’s conduct must rise to a willful, wanton, malicious, reckless, 

oppressive, or fraudulent level.”  (Mot. at 40) (citing Eckhardt v. Charter Hosp. of Albuquerque, 

Inc., 1998-NMCA-017, ¶ 25, 124 N.M. 549). 33  Utah and Colorado law are in accord.  See UTAH 

CODE ANN. § 78B-8-201 (punitive damages available when “the acts or omissions of the tortfeasor 

are the result of willful and malicious or intentionally fraudulent conduct, or conduct that manifests 

a knowing and reckless indifference toward, and a disregard of, the rights of others”); Colo. Rev. 

Stat. Ann. § 13-21-102(1)(a) (punitive damages available when “the injury complained of is 

attended by circumstances of fraud, malice, or willful and wanton conduct”).34   

Here, the Sovereign Plaintiffs’ pleadings specifically and repeatedly cite the Mining 

Defendants’ reckless and willful misconduct as having caused the highly hazardous conditions 

within the Sunnyside and Gold King Mines that resulted in the August 5 blowout.  (See, e.g., NM 

FAC ¶¶ 165-171; NN FAC ¶¶ 112, 121, 146, 180-81; UT FAC ¶¶ 82-84, 88.)  As alleged, the 

                                                 

33 In addition, under New Mexico law, a tort claim for mere negligence can implicate the type of 

culpable conduct that supports punitive damages.  The New Mexico Supreme Court has explained 

that “a cavalier attitude toward the lawful management of a dangerous product may raise the 

wrongdoer’s level of conduct to recklessness, whereas a cavalier attitude toward the lawful 

management of a nondangerous product may be mere negligence.”  Clay v. Ferrellgas, Inc., 1994-

NMSC-080, ¶ 13.  Mismanaging an unstable mine saturated with acidic wastewater is plainly the 

type of situation that carries the increased risk of danger as described by Ferrellgas.  (NM FAC ¶¶ 

165-171; NN FAC ¶¶ 112, 121, 146, 180-81; UT FAC ¶ 82-84, 88.) 
34 The Mining Defendants argue in passing that a Colorado procedural rule—that pleas for punitive 

damages cannot be included in an initial claim for relief—applies to this federal court action, and 

that for “this reason alone, . . . the punitive damages allegations should be stricken.”  (Mot. at 40.)  

Judge Armijo already rejected this argument, refusing to “apply a Colorado state procedural rule 

in the federal District Court of New Mexico.” (February 2018 Order at 67-68.)  The Mining 

Defendants do not dispute Judge Armijo’s analysis and make no attempt to explain why Colorado 

procedural rules would govern the Sovereign Plaintiffs’ requests for punitive damages, despite the 

well-settled rule that “a federal court must apply the Federal Rules of Civil Procedure and not state 

law in questions regarding pleadings,” Hiatt v. Schreiber, 559 F. Supp. 1142, 1145 (D. Colo. 1984) 

(collecting cases).  This Court should join Judge Armijo and apply federal pleading standards here. 
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Mining Defendants bulkheaded the Sunnyside Mine despite knowing that doing so would lead to 

additional discharges elsewhere and threaten a catastrophic blowout.  (Id.)  And they then ignored 

demands that they remove the bulkheads to relieve the pressure, buildup, and additional discharges 

from neighboring mines.  (Id.)  Having done so, the Mining Defendants may not now argue—on 

the pleadings, no less—that their conduct, which proximately caused a devastating environmental 

disaster, “created [no] element of outrage whatsoever.”  (See Mot. at 40.)  On the contrary, the 

Sovereign Plaintiffs’ allegations of willful and reckless conduct, which must be taken as true, 

support an award of punitive damages, and Mining Defendants’ motion should be denied.   

CONCLUSION 

For the foregoing reasons, the Court should deny the Mining Defendants’ and GKMC’s 

motion.35 

Dated: September 7, 2018   Respectfully submitted,  

     

      /s/ John D. S. Gilmour   

William J. Jackson 

NM Fed Bar. 16-102 

John D.S. Gilmour 

NM Fed Bar. 16-101 

Jordan A. Rodriguez 

KELLEY DRYE & WARREN LLP 

515 Post Oak Blvd., Suite 900 

Houston, TX 77027 

Telephone:  (713) 355-5000 

Facsimile:  (713) 355-5001 

Email:  jgilmour@kelleydrye.com 

 

 

                                                 

35 To the extent the Court dismisses any of the Sovereign Plaintiff’s claims, the Sovereign Plaintiffs 

request leave to amend. See Rosenfield v. HSBC Bank, USA, 681 F.3d 1172, 1189 (10th Cir. 2012) 

(courts should freely give leave to amend unless amendment would be futile). 
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