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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEW MEXICO 

 

       

                ) 

In re: Gold King Mine Release in San Juan  ) 

County, Colorado on August 5, 2015   ) 

                )                     No. 1:18-md-02824-WJ 

         ) 

This document relates to      )        

No. 1:17-cv-00710       ) 

         ) 

_____________________________ ______ )  

 

 

Motion under Rule 12, Fed. R. Civ. P.,  

to Dismiss the Complaint on behalf of  

Defendants Salem Minerals, Inc. and San Juan Corp.  

 

 

Preliminary statement 

 

 

This Motion to Dismiss is made on behalf of Defendants Salem Minerals, 

Inc. and San Juan Corp. (“Salem” and “San Juan”) pursuant to Rule 12, Fed. R. 

Civ. P., and the Court’s Initial Case Management Order, June 25, 2018 (MDL Doc. 

#34).  

In that order, the Court directed that Salem and San Juan might serve a 

supplemental motion under Rule 12, Fed. R. Civ. P., within 14 days after the 

Mining Defendants (Kinross Gold Corp., Kinross Gold USA, Inc., and Sunnyside 

Gold Corp.) filed their own motion to dismiss.  Salem and San Juan hereby file a 
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motion under Rule 12, supplementing the arguments contained in the Mining 

Defendants’ Rule 12 motion, July 25, 2018 (MDL Doc. #42).  

Factual background 

1. Plaintiffs in the McDaniel litigation are 14 individuals.  They initially 

filed a complaint in July 2017 (McDaniel Doc. #1).  Therein they allege that they 

are landowners of property adjacent to the Animas River in New Mexico and 

sustained personal injuries and property damage “as a result of the release.”  The 

“release” is the “Gold King Mine spill,” which occurred in Colorado on August 5, 

201.  The defendants in the original complaint, filed on July 7, 2017, were the U.S. 

Environmental Protection Agency (“EPA”), the United States, Environmental 

Restoration LLC, Gold King Mines Corp., Weston Solutions Inc., and Harrison 

Western Construction Corp.  Salem and San Juan were not named as parties, nor 

was any party identified as owner of the Gold King Mine. 

2. The initial pleading (McDaniel Doc. #1) alleges various actions giving 

rise to the release, attributing them for the most part to “the Defendants.”  (¶¶ 28-

44).  Allegedly negligent actions are asserted.  (id.; ¶¶  54-51.).  Thus, Plaintiffs 

claim that “the Defendants” operated heavy machinery near a barrier that held back 

“millions of gallons of highly pressurized and toxic water.”  (¶ 31).  It is claimed 

that, through negligence, the “U.S. EPA and its contractors” negligently dug into a 

mine adit (a tunnel) with a backhoe.  (¶ 37).  The result was a “rapid release of 
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water from the mine.”  (¶ 40).  Further, it is alleged that “the parties did not take 

reasonable steps before the flooding began  . . .”  (id.).  In sum, “the work 

conducted by the Defendants in connection with the Gold King mine amounted to 

reckless, careless, slipshod, and otherwise negligent action . . .”  (¶ 43).  It was also 

stated that “[u]nder the doctrine long ago elucidated in Rylands v. Fletcher, a 

negligent release of stored water that damages downstream interest holders is 

actionable and Defendants are prima facie [sic] for all damages.”  (¶ 55).  Relief 

was sought on grounds of negligence (Claim 1), gross negligence (Claim 2), 

trespass (Claim 3), and private nuisance (Claim 4).   

3. The original pleading made no reference to San Juan or Salem.  On 

August 2, 2017 the Plaintiffs filed a First Amended Complaint ((McDaniel Doc. 

#3), adding a paragraph identifying Defendant Gold King Mines Corp. as a 

Colorado corporation in the body of the pleading (¶ 13) and in the prayer for relief; 

the pleading was otherwise unchanged. 

4. On September 22, 2017, Plaintiffs moved for leave to file a Second 

Amended Complaint, stating that they had recently learned the identity of the 

current owner of the Gold King Mine, which they identified as “Salem Minerals, 

Inc. and/or San Juan Corporation” (McDaniel Doc. #4, ¶ 4), and they sought leave 

to add Salem and San Juan as Defendants.  Thus, the Second Amended Complaint 

adds Salem and San Juan as Defendants (McDaniel Doc. #6, ¶¶ 16, 17).   
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5. The only new factual allegations in the Second Amended Complaint 

are the statements that “[a]t all times relevant to this suit, based on information and 

belief, Salem Minerals owned or owns the mine that forms the basis of this 

complaint” (¶ 16) and that “[a]t all times relevant to this suit, based on information 

and belief, San Juan Corp. owned or owns the mine that forms the basis of this 

complaint.”  (¶ 17).  The Second Amended Complaint also refers to Salem and San 

Juan in the prayer for relief, but the pleading is otherwise unchanged. 

 

Argument 

 

 

a. Points made in the Mining Defendants’ Motion to Dismiss apply equally to 

Salem and San Juan. 

 

6. Salem and San Juan concur in the points made by the Mining 

Defendants in their July 25, 2018 Motion to Dismiss (MDL Doc. #42), and in 

particular the following: 

i. Lack of personal jurisdiction:  The McDaniel Plaintiffs do not allege 

that Salem or San Juan have taken any action that might subject them 

to personal jurisdiction in New Mexico courts; thus, the Complaint 

should be dismissed under Rule 12(b)(2), Fed. R. Civ. P.  See Mining 

Defendants’ Motion at 11-17. 
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ii. Preemption of any claims under New Mexico law:  The Clean 

Water Act preempts any claims based upon the law of the affected 

state.  See Mining Defendants’ Motion at 17-23.   

iii. An order to “abate the nuisance and cure the trespass within the 

Plaintiffs’ property” (Second Amended Complaint, McDaniel Doc. 

#6, Prayer at (3)) would conflict with 42 U.S.C. § 9613(h), which 

forbids a federal court to entertain a challenge to a CERCLA response 

action.  See Mining Defendants’ Motion at 29-33.  Section 9613(h) 

also bars claims for money damages.  New Mexico v. General Electric 

Co., 467 F.3d 1223, 1249-50 (10th Cir. 2006).   

iv. Punitive damages are not awardable based on the allegations of the 

Second Amended Complaint.  See Mining Defendants’ Motion at 38-

41. 

Salem and San Juan offer the following supplemental points concerning the 

deficiencies in the claims asserted in the McDaniel case: 

b. The suit against Salem and San Juan is barred by the Colorado statute of 

limitations. 

 

7. Under decisions like North Carolina v. TVA, 615 F.3d 291 (4th Cir. 

2010), and International Paper v. Ouellette, 479 U.S. 481 (1987), where there is an 

interstate contamination event, the applicable law is the law of the source state, i.e., 
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here, Colorado.  See New Mexico v. EPA, No. 16-cv-465 (D.N.M.)(Feb. 12, 

2018)(slip opinion at 60-67).   

8. The Colorado period of limitations in a tort case is two years from the 

occurrence of the tort, under 13-80-102 CRSA.    

8.  In McDaniel, the plaintiffs moved to bring Salem and San Juan into the 

case on September 22, 2017, more than two years after the release.  The tort suit 

against Salem and San Juan is barred by the Colorado statute of limitations.   

9.  It cannot be contended that the Second Amended Complaint 

(McDaniel Doc. #6), which adds Salem and San Juan, “relates back” to the date of 

filing of the original complaint.  Rule 15(c), Fed. R. Civ. P., expressly addresses 

such an issue:   

(c) Relation Back of Amendments.  

(1) When an Amendment Relates Back. An amendment to a pleading 

relates back to the date of the original pleading when: 

(A) the law that provides the applicable statute of limitations allows 

relation back; 

(B) the amendment asserts a claim or defense that arose out of the conduct, 

transaction, or occurrence set out—or attempted to be set out—in the 

original pleading; or 

(C) the amendment changes the party or the naming of the party against 

whom a claim is asserted, if Rule 15(c)(1)(B) is satisfied and if, within the 

period provided by Rule 4(m) for serving the summons and complaint, the 

party to be brought in by amendment: 

(i) received such notice of the action that it will not be prejudiced in 

defending on the merits; and 

(ii) knew or should have known that the action would have been brought 

against it, but for a mistake concerning the proper party’s identity. 
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10. The rule states the exclusive circumstances under which an amended 

pleading may relate back to the date of the original pleading.  One situation is 

when the law stating the period of limitations “allows relating back” (15(c)(1)(a)), 

but that is not so here.  Another situation is where the amendment asserts a claim 

or defense that “arose out of the conduct, transaction, or occurrence set out—or 

attempted to be set out—in the original pleading.”  (15(c)(1)(b)).  This criterion 

applies here, but there are additional criteria, since the amendment here added new 

parties.  

11. Where the amendment changes the party or the naming of the party 

against whom a claim is asserted, (15(c)(1)(C)), three criteria must be met:   

a. The requirements of Rule 15(c)(1)(B) must be met.  (“arising out of the 

conduct, transaction or occurrence . . .”) 

b. Within the Rule 4(m) period, which is 90 days from the initial filing, the 

new party must have had notice of the action so that he will not be 

prejudiced in defending;  

c. The new party knew or should have known that the action would have 

been brought against it, but for a mistake concerning the proper party’s 

identity. 

12. For present purposes, one may assume arguendo that the first two 

criteria are met.  The third criterion focuses on the new Defendant’s state of mind, 
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specifying that this Defendant knew or should have known that the action would 

have been brought against it, but for a mistake concerning the proper party’s 

identity.   Thus, Rule 15(c) demands that the Plaintiffs seek to substitute Salem and 

San Juan for one of the initial parties, on the premise that one of the initial parties 

was sued by mistake, and that Salem and/or San Juan should have known that there 

had been such a mistake.  Thus: “Relation back under Rule 15(c)(1)(C)(ii) is 

permitted only if the party joined by amendment knew or should have known that 

it would have been sued originally but for a mistake. . . . Thus, if the party seeking 

to amend made no mistake, relation back is not permitted under Rule 

15(c)(1)(C)(ii).”  557 Federal Civil Rules Handbook (2018).   

13. Relation back depends on what the party to be added as a defendant 

knew or should have known, namely: that it had been omitted from the original 

pleading by mistake.  Krupski v. Costa Crociere S.p.A., 560 U.S. 538, 541, 549 

(2010). 

14. This case does not fit that pattern.  The original claim addressed a 

negligent investigation by the EPA and others.  Plaintiffs do not claim that any 

party was mistakenly charged with participation in EPA’s investigation, and that 

Salem and/or San Juan should have been named instead.  They do not assert that 

Salem or San Juan participated in EPA’s investigation, nor do they propose to drop 

any of the original defendants.   
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15. Therefore, the criteria for “relation back” are not met, and the statute of 

limitations bars the claim:  “When the original complaint and the plaintiff’s 

conduct compel the conclusion that the failure to name the prospective defendant 

in the original complaint was the result of a fully informed decision as opposed to a 

mistake concerning the proper defendant’s identity, the requirements of Rule 

15(c)(1)(C)(ii) are not met.”  Krupski, 560 U.S. at 552.   

16. A “mistake” under Rule 15 does not occur if the plaintiff simply lacks 

knowledge of a defendant’s identity.  Gomez v. Randle, 680 F.3d 859, 867 n. 1 (7th 

Cir. 2012); Jacobsen v. Osborne, 133 F.3d 315, 321 (5th Cir. 1998).  The addition 

of a new defendant will generally not relate back if the new defendant is not being 

substituted for an existing defendant.  Braud v. Transport Service Corp., 445 F.3d 

801, 807 (5th Cir. 2006).    

17. The Second Amended Complaint should be dismissed as against Salem 

and San Juan, based upon the defense of limitations. 

b. The Second Amended Complaint should be dismissed as against Salem and 

San Juan for failure to state a claim.  

 

18. The Second Amended Complaint (McDaniel Doc. #6) fails to state a 

claim against Salem and San Juan.  In the original pleading (McDaniel Doc. #1), 

Plaintiffs purported to have identified and named as Defendants the participants in 

EPA’s 2015 investigations at the Gold King Mine—the investigations that 

allegedly caused a “release” that injured the Plaintiffs.  Thus, Plaintiffs claim that 
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personnel of (a) the EPA, (b) Environmental Restoration, LLC., and (c) Weston 

Solutions, Inc. were on site at the Gold King Mine in August of 2015 and that (d) 

Harrison Western Construction Corp., another EPA contractor, was absent from 

the site that day.  (Complaint, McDaniel Doc. #1, at ¶¶ 28-50).  Nothing is said in 

those earlier pleadings about Salem or San Juan.   

19. Before the Complaint (McDaniel Doc. #1) was amended, it described 

how EPA and its contractors committed various acts of negligence, viz: (a) failure 

to test for water pressure, (b) failure to consult experts, (c) failure to adopt 

emergency procedures, (d) operating heavy machinery near the barrier to 

pressurized water, (e) failure to have equipment to mitigate a release, (f) digging 

with a backhoe at too low a level, (g) failure to stabilize the mine portal and adit 

pursuant to the work plan, (h) operating without a pump, hose, stinger, sump, or 

sump-pump in place, (i) operating in the absence of Harrison-Western, who had 

prepared the work plan, (j) failure to drill from above to determine the water level, 

(k) disregarding instructions from the on-scene coordinator, (l) underestimating the 

volume of the release, and (m) failure to warn downstream communities. 

(McDaniel Doc. #1, ¶¶ 32-44).  It stated in conclusory fashion that the 

“Defendants” (otherwise unspecified) committed acts of negligence. This pleading 

made no reference to activities by an owner of the mine.  
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20. Plaintiffs later moved to add Salem and San Juan as Defendants.  But 

their new pleading simply alleges that Salem and San Juan, or one of them, owned 

the Gold King Mine at the time of the release (McDaniel Doc. #6, at ¶¶ 16, 17).  

No factual allegation, beyond ownership, is made against Salem or San Juan, nor is 

there any claim that Salem or San Juan, specifically, had any part in the 

investigation by EPA and its contractors.  Thus, in the Second Amended 

Complaint, the allegations concerning the investigation and the release are 

unchanged.  (McDaniel Doc. #6, at ¶¶ 31-53).   

21. Like the initial Complaint, the Second Amended Complaint does not 

specify which Defendant committed which of the allegedly negligent actions (a 

through m, above), referring only to “Defendants,” the “USEPA crew,” or the 

“parties.” (¶¶ 31-54). The pleading also alleges that actions of “the Defendants” 

were “reckless, careless, slipshod, and otherwise negligent” (¶ 46), again without 

specifying a particular Defendant or Defendants.  The separate claims for recovery 

are asserted against “All Defendants” (¶¶ 55-79).  

22. In this situation, the pleadings fail to allege specific grounds of liability 

against Salem and San Juan.  Although mentioning the rule of Rylands v. Fletcher 

(at ¶ 56), which imposes landowner liability without fault in some circumstances, 

the pleading alleges no facts as to specific Defendants that create liability under the 

principles of that case.  Moreover, Rylands v. Fletcher is not the law in Colorado.  
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Instead, negligence must be shown.  Liber v. Flor, 160 Colo. 7, 18 (1966); North 

Sterling Irrigation District v. Dickman, 59 Colo. 169, 171-72 (1914); Bishop v. 

Brown, 14 Colo. App. 535, 538, 545-46 (1900).     

23. In directly addressing Salem and San Juan, the pleading says only that 

they were owners of the Gold King Mine, and alleges that unspecified 

“Defendants” caused the release that injured the Plaintiffs.  Such pleading is 

inadequate.  “The Complaint impermissibly lumps all of the Defendants together.”  

Rich v. Maidstone Financial, Inc., 2001 U.S. Dist. LEXIS 3167 (S.D.N.Y. 2001).  

Salem and San Juan are entitled to know what charges are being made, not against 

the Defendants collectively, but against Salem and San Juan, specifically.  

Plaintiffs must name names.  Thus, if Plaintiffs assert that Salem brought a 

backhoe too close to the portal, they need to say it.  If Plaintiffs assert that San 

Juan negligently excavated without checking the water pressure, they need to say 

it.  The idea that every one of the acts of negligence listed above (items (a) – (m)) 

was performed by every one of the original Defendants, let alone the newly-added 

alleged mine owners, is not credible.  To refer to “the Defendants,” using the term 

in its ordinary sense, may mean some, but not all, Defendants, and the pleading 

does not specify which ones are meant.  
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24. The Plaintiffs’ conclusory language, alleging that negligence occurred 

but failing to state who did what, does not state a claim on which they are entitled 

to go to trial:  

While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not 

need detailed factual allegations, . . . Sanjuan v. American Bd. of Psychiatry 

and Neurology, Inc., 40 F.3d 247, 251 (7th Cir. 1994), a plaintiff's obligation 

to provide the "grounds" of his "entitle[ment] to relief" requires more than 

labels and conclusions, and a formulaic recitation of the elements of a cause 

of action will not do, see Papasan v. Allain, 478 U.S. 265, 286 (1986) (on a 

motion to dismiss, courts "are not bound to accept as true a legal conclusion 

couched as a factual allegation").  

 

Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 ((2007). 

25. The Supreme Court has underscored the necessity to plead factual 

content supporting conclusory allegations of liability:  

A pleading that offers "labels and conclusions" or "a formulaic recitation of 

the elements of a cause of action will not do." 550 U.S. at 555. Nor does a 

complaint suffice if it tenders "naked assertion[s]" devoid of "further factual 

enhancement." Id., at 557.  

 

To survive a motion to dismiss, a complaint must contain sufficient factual 

matter, accepted as true, to "state a claim to relief that is plausible on its 

face." Id., at 570. A claim has facial plausibility when the plaintiff pleads 

factual content that allows the court to draw the reasonable inference that the 

defendant is liable for the misconduct alleged. Id., at 556. . . .  

 

Two working principles underlie our decision in Twombly. First, the tenet 

that a court must accept as true all of the allegations contained in a 

complaint is inapplicable to legal conclusions. Threadbare recitals of the 

elements of a cause of action, supported by mere conclusory statements, do 

not suffice. Id., at 555 (Although for the purposes of a motion to dismiss we 

must take all of the factual allegations in the complaint as true, we "are not 

bound to accept as true a legal conclusion couched as a factual allegation" 

(internal quotation marks omitted)). Rule 8 marks a notable and generous 
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departure from the hypertechnical, code-pleading regime of a prior era, but it 

does not unlock the doors of discovery for a plaintiff armed with nothing 

more than conclusions. Second, only a complaint that states a plausible 

claim for relief survives a motion to dismiss. Id., at 556. Determining 

whether a complaint states a plausible claim for relief will, as the Court of 

Appeals observed, be a context-specific task that requires the reviewing 

court to draw on its judicial experience and common sense. 490 F.3d at 157-

158. But where the well-pleaded facts do not permit the court to infer more 

than the mere possibility of misconduct, the complaint has alleged--but it has 

not "show[n]"--"that the pleader is entitled to relief." Fed. Rule Civ. Proc. 

8(a)(2).  

 

In keeping with these principles a court considering a motion to dismiss can 

choose to begin by identifying pleadings that, because they are no more than 

conclusions, are not entitled to the assumption of truth. While legal 

conclusions can provide the framework of a complaint, they must be 

supported by factual allegations. When there are well-pleaded factual 

allegations, a court should assume their veracity and then determine whether 

they plausibly give rise to an entitlement to relief.   

 

Ashcroft v. Iqbal, 556 U.S. 662, 678-679 (2009).  

 

26. Here, the pleadings state nothing as fact against Salem and San Juan 

except that they, or one of them, owned the Gold King Mine.  Otherwise, the 

allegations against them are only unsupported conclusions.  To assert broadly, as 

Plaintiffs do, that “Defendants” acted negligently gives only a conclusion and fails 

to identify specific conduct by specific entities. To go beyond that allegation and to 

argue that pleadings originally addressed to “Defendants,” comprising EPA and its 

contractors, must now, with the Second Amended Complaint, be read as though 

they contain factual allegations against Salem and San Juan in addition, without 

any statement of actual facts suggesting why Salem and San Juan must now be 
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lumped together with the EPA and its contractors or, indeed, alleging that they 

took any action at all in connection with the release, defies the Supreme Court’s 

explicit requirement of factual support.  The pleading should be dismissed.  

c. The claim of joint and several liability is unsupported by Colorado law. 

27. The Second Amended Complaint seeks to impose joint and several 

liability for all costs arising from the release.  See Prayer, ¶ (4).  Colorado has 

repealed any tort liability on joint and several principles.  Colo. Rev. Stat. § 13-21-

111.5(1).  See New Mexico v. EPA, No. 16-cv-465 (D.N.M.)(Feb. 12, 2018)(slip 

opinion at 69).  The request should be stricken.  

d. Alternatively, the Court should direct Plaintiffs to make a More Definite 

Statement 

 

28. Should the Court conclude that the Second Amended Complaint may not 

be dismissed, Salem and San Juan ask, alternatively, that the Court require 

Plaintiffs to make a more definite statement of the factual and legal grounds of 

Salem and San Juan’s alleged liability pursuant to Rule 12(e).  Salem and San Juan 

cannot fairly be required to mount a costly and complex multiyear defense, where 

the claimants have not even presented an express allegation of the facts claimed to 

create their liability.     

29. Case management also calls for a more definite statement.  This case is 

clearly a complex multiparty dispute.  Unless the issues affecting Salem and San 

Juan can be more sharply defined, they must undertake, unguided, extensive 
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discovery and expert preparation concerning the possible causes and impact of the 

release.  Thus, the Court would be thrust into the job of managing extensive 

discovery about the liability of Salem and San Juan without even having a clear 

statement of the claims against them.   

30.  In such a situation, courts have emphasized the utility of a motion for 

more definite statement in narrowing the issues and, thus, making the litigation 

significantly more efficient.  District Judge Browning recently summarized the 

function of a motion for more definite statement: 

LAW REGARDING MOTIONS FOR A MORE DEFINITE STATEMENT 

UNDER RULE 12(e) 

 

Rule 12(e) of the Federal Rules of Civil Procedure permits a party to file a 

motion for a more definite statement when that party is required to file a 

response to a pleading, but the pleading is so vague or ambiguous that a 

response cannot reasonably be expected to be framed. See Moya v. 

Schollenbarger, 465 F.3d 444, 446 n.2 (10th Cir. 2006)("If a pleading to 

which a responsive pleading is permitted is so vague or ambiguous that a 

party cannot reasonably be required to frame a responsive pleading, the 

party may move for a more definite statement before interposing a 

responsive pleading."). A motion for more definite statement may only be 

made before filing a responsive pleading and not after. See Fed. R. Civ. P. 

12(e).  .  .  .  A motion for a more definite statement is used to provide a 

remedy only for an unintelligible pleading, rather than to correct inaccurate 

assertions, add precision, or flesh out a lack of detail. See Coffey v. 

McKinley Cnty., No. CIV 09-0028, 2009 U.S. Dist. LEXIS 94612, 2009 

WL 3208209, at *2 (D.N.M. Sept. 11, 2009)(Browning, J.); Bannister v. 

Coronado Fin., Inc., No. CIV 07-620, 2008 U.S. Dist. LEXIS 42379, 2008 

WL 2323518, at *10 (D.N.M. Jan. 17, 2008)(Browning, J.); Frazier v. SE. 

Penn. Transp. Auth., 868 F. Supp. 757, 763 (E.D. Pa. 1994). The Supreme 

Court of the United States has held that, "[i]f a pleading fails to specify the 

allegations in a manner that provides sufficient notice, a defendant can move 

for a more definite statement under Rule 12(e) before responding." 
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Swierkiewicz v. Sorema N.A., 534 U.S. 506, 514, 122 S. Ct. 992, 152 L. Ed. 

2d 1 (2002).   

 

Bank of America., N.A. v. Lebreton, 2015 U.S. Dist. LEXIS 64339, *41-42, 2015 

WL 2226266 (D.N.M. Apr. 20, 2015).    

 

31. In Garrett v. Cassity the court specifically relied upon the needs of 

litigation efficiency to require a more definite statement: 

Most of all, however, the Court finds that in the circumstances of this highly 

complex case, involving numerous Plaintiffs and Defendants and a wide 

array of factually distinct claims, requiring Plaintiffs to identify the parties in 

interest behind Plaintiff SDR's claims is an appropriate means of 

streamlining this litigation in order to more efficiently resolve Plaintiffs' 

claims, which is surely in the interest of both parties.   

 

Garrett v. Cassity, 2010 U.S. Dist. LEXIS 134776, *74-75, 2010 WL 

5392767(E.D. Mo. Dec. 21, 2010). 

 

32. Other cases support the use of a Rule 12(e) motion to clarify the factual 

or legal grounds upon which the Plaintiff relies.  Coffey v. McKinley County, 2009 

U.S. Dist. LEXIS 94612 (D.N.M. Sept. 11, 2009)(Rule 12(e) motion is proper 

when the “defendant cannot reasonably determine the issues requiring a response,” 

at *4); Cheeks v. Fort Myer Construction Corp., 71 F. Supp. 3d 163, 168 (D.D.C. 

2014)(Pleadings “alleging a variety of bad acts without factual support or clear 

allegation which, if any, defendant engaged in said bad acts are insufficient” and 

justify a Rule 12(e) order.).      
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33. Before this case proceeds further, fairness toward Salem and San Juan 

and efficient pretrial management both require that the Plaintiffs clarify the factual 

and legal bases of their claims against Salem and San Juan: 

 “[A] district court must retain the power to insist upon some specificity in 

pleading before allowing a potentially massive factual controversy to 

proceed.”  

 

Associated General Contractors v. Carpenters, 459 U.S. 519, 528 n. 17, quoted in 

Twombly, 550 U.S. at 558.  

 

34. Fundamental fairness, as elucidated in recent decisions of the Supreme 

Court, requires that Salem and San Juan not be thrust into the costly and 

multifaceted preparation of a multiparty environmental tort case, without some 

basis to conclude that the facts could possibly support their liability. At present, the 

Plaintiffs are unable to make such a claim.  Salem and San Juan ask that the 

pleading be dismissed against them or, alternatively, that Plaintiffs be required to 

make a more definite statement of their liability.   

WHEREFORE, Defendants Salem and San Juan respectfully request that the Court 

enter its order dismissing the Second Amended Complaint as against the 

Defendants Salem and San Juan, or, alternatively, requiring the Plaintiffs to seek 

leave to amend their complaint to state specifically the factual and legal bases of 

their claims against the Defendants Salem and San Juan. 

Respectfully submitted,     
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/s/__________________________________ 

Lindsay A. Lovejoy, Jr. 

Law Office of Lindsay A. Lovejoy, Jr. 

Attorney for Defendants  

Salem Minerals, Inc. and  

San Juan Corp. 

3600 Cerrillos Road, Unit 1001A 

Santa Fe, NM 87507 

(505) 983-1800 

(505) 983-4508 (fax)    

lindsay@lindsaylovejoy.com 
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Certificate of Service 

The undersigned certifies that on the 4th day of August 2018, he filed the 

foregoing motion electronically through the CM/ECF System, thereby causing all 

parties of record to be served by electronic means, as more fully reflected in the 

Notice of Electronic Filing. 

/s/____________________________ 

Lindsay A. Lovejoy, Jr. 

Attorney for Defendants   

Salem Minerals, Inc. and 

San Juan Corp. 

lindsay@lindsaylovejoy.com 
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