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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEW MEXICO 
 

 
In re: Gold King Mine Release in San 
Juan County, Colorado on August 5, 
2015 
 
This Document Relates to  
 
No. 16-cv-931-WJ/LF 
No. 18-cv-319-WJ 
No. 1:17-cv-00710  
 

 
 
     No. 1:18-md-02824-WJ 

 
DEFENDANT GOLD KING MINES CORPORATION MOTION TO 

DISMISS AND SUPPORTING MEMORANDUM 
 

 
Pursuant to the Court’s June 25, 2018 initial case management order, Gold King Mines 

Corporation, Inc (“GKMC”) moves to dismiss the McDaniel’s and Navajo Nation’s Amended 

Complaints. While GKMC is a party in the Utah matter, because a default judgment has entered 

there is no issue to address in this Court as it relates to that action.  In compliance with this 

Court’s Order, where GKMC defenses overlap with those submitted by the Mining Defendant’s, 

this memorandum combines the arguments.  Where the positions are distinct, this memorandum 

makes such distinction.   

GKMC seeks dismissal pursuant to F. R. Civ. P. 12 for the following reasons: (1) the 

Court lacks personal jurisdiction over GKMC; (2) The Clean Water Act preempts the claims 

against the GKMC; (3) The State of Colorado is a required party to this lawsuit and Colorado 

cannot be joined as a party; and (4) CERCLA Section 113(h) preempts any interference with the 

ongoing CERCLA response action. 
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The foundation for the damages sought stem from the August 5, 2015 Blowout in which 

three million gallons of water transported a waste pile and streambed sediment containing over 

880,000 pounds of heavy metals down the Animas River to where it meets the San Juan River. It 

is without question GKMC was not on site on August 5, 2015 and had not been involved with 

the site or the treatment facility for a decade prior to the blowout.  GKMC had nothing to do with 

EPA or its subcontractors’ activities that day.   GKMC had no role in the activities giving rise to 

the Blowout.  Instead, GKMC’s discharge violations in Colorado prior to 2006 are being held up 

as evidence that the Navajo Nation has incurred damages, even though there is no record of 

environmental violations occurring within the boundaries of the Navajo Nation.  The actions of 

others are what caused any potential injury downstream.  Subjecting GKMC to relief in New 

Mexico improperly subjects the Colorado entity to jurisdiction in a forum where it has never 

purposefully directed any activities, is preempted by the Clean Water Act and CERCLA, and is 

not available without the presence of the State of Colorado.  In sum, subjecting GKMC to the 

allegations in the Amended Complaints and to New Mexico’s jurisdiction would be improper 

and contrary to the protections provided in the 11th and 14th Amendments.  

 
I. BACKGROUND: 

 On August 5, 2015, an environmental incident occurred at an abandoned gold mine 

(“Gold King Mine”) which released more than three million gallons of acid mine water into the 

waters upstream of the Navajo Nation and the State of New Mexico.  At least 880,000 pounds of 

heavy metals meandered through downstream waterways, including approximately two hundred 

miles of the San Juan River (the “River”).  One of the Navajo people’s most important sources of 

water for life and livelihood was poisoned with some of the worst contaminants known to man, 

including lead and arsenic. Navajo Amended Compl. ¶ 1.  GKMC was not present during the 
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time of the incident, nor had it been allowed on site for more than ten years prior to August 5, 

2015.   

 Navajo Nation alleges Gold King Mines Corporation, is, and at all relevant times was, a 

Colorado Corporation with its principal office located at 729 Reese Street in Silverton, Colorado. 

Gold King Mines Corporation has been served and has appeared in this action. Navajo Amended 

Compl. ¶ 17.  For clarification, 729 Reese Street in Silverton Colorado is a privately-owned 

residence which was rented to Stephen Fearn, the owner of Gold King Mines Corporation, who 

is now deceased. GKMC agrees with the Navajo Nation’s allegation that the entity was assigned 

responsibility for operating the treatment facility and permit at Gladstone. Navajo Amended 

Compl. ¶ 50. 

In addition, GKMC does not disagree with the Navajo Nation’s assertion San Juan 

Corporation leased part of its proper containing the settling ponds to Gold King Mines 

Corporation, with the intent to allow Gold King Mines Corporation to carry out its water 

treatment obligations. Navajo Amended Compl. ¶ 51. In fact, the settling ponds were a critical 

component of the process to treat acid mine drainage in the watershed. Settling ponds are an 

important element of the remediation process in the mining district, whereby basins are used to 

receive acid mine drainage where the water is treated to neutralize the acid and remove solids 

and metals from the water.  

In 2003 ownership of the treatment facility and the discharge permit was transferred to 

the Gold King Mines Corporation. The Navajo Nation relies “On information and belief” in 

asserting GKMC “continuously neglected its obligations to control the discharge of wastewater 

from its properties and to operate the treatment facility to protect the water entering the Animas 

and San Juan Rivers.” In addition, the Nation alleges under the same speculative guise “Gold 
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King Mines Corporation exceeded its discharge limits at the Gold King Mine...and resorted to 

diverting untreated discharges from the American Tunnel and Gold King Mine directly into 

Cement Creek.” Navajo Amended Compl. ¶ 53. At no time during the GKMC’s management 

era, which ended in 2005, did any violations in the Animas River result in violations in New 

Mexico. Furthermore, the Navajo Nation provides no evidence of damages incurred up to 2005 

which is when GKMC’s relationship as owner of the Gold King Mine and management of the 

treatment facility came to an end.  

Gold King Mines Corporation would become insolvent due to the costs associated with 

treating the unforeseen increase in flow within the drainage and the litigation costs related to 

actions and demands brought forth by San Juan Corp. Consequently, San Juan Corporation 

acquired the Gold King Mine through a foreclosure action. Navajo Amended Compl. ¶ 54. In 

addition, San Juan Corp evicted GKMC from the settling ponds, which ended GKMC’s ability to 

treat water in the basin. (See Exhibit A). 

Plaintiffs in the McDaniel litigation are 14 individuals (“McDaniel Plaintiffs”). They 

initially filed a complaint in July 2017 (McDaniel Doc. #1). McDaniel Plaintiffs are landowners 

of property adjacent to the Animas River in New Mexico and they allege they sustained personal 

injuries and property damage “as a result of the release.” The “release” referenced is the “Gold 

King Mine spill,” which occurred in Colorado on August 5, 2015. GKMC was not identified as a 

Defendant in the original complaint, filed on July 7, 2017. 

The McDaniel Plaintiff’s initial pleading (McDaniel Doc. #1) alleges various actions 

giving rise to the release, attributing them for the most part generally to “the Defendants.” (¶¶ 

28-44). Allegedly negligent actions are asserted. (id.; ¶¶ 54-51.). Thus, Plaintiffs claim that “the 

Defendants” operated heavy machinery near a barrier that held back “millions of gallons of 
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highly pressurized and toxic water.” (¶ 31). It is claimed that, through negligence, the “U.S. EPA 

and its contractors” negligently dug into a mine adit (a tunnel) with a backhoe. (¶ 37). The result 

was a “rapid release of water from the mine.” (¶ 40). Further, it is alleged that “the parties did not 

take reasonable steps before the flooding began . . .” (id.). In sum, “the work conducted by the 

Defendants in connection with the Gold King mine amounted to reckless, careless, slipshod, and 

otherwise negligent action . . .” (¶ 43). It was also stated that “[u]nder the doctrine long ago 

elucidated in Rylands v. Fletcher, a negligent release of stored water that damages downstream 

interest holders is actionable and Defendants are prima facie [sic] for all damages.” (¶ 55). Relief 

was sought on grounds of negligence (Claim 1), gross negligence (Claim 2), trespass (Claim 3), 

and private nuisance (Claim 4).  

On August 2, 2017 the McDaniel Plaintiffs filed a First Amended Complaint ((McDaniel 

Doc. #3), adding a paragraph identifying Defendant Gold King Mines Corp. as a Colorado 

corporation in the body of the pleading (¶ 13) and in the prayer for relief; the pleading was 

otherwise unchanged. On September 22, 2017, the McDaniel Plaintiff’s filed a Second Amended 

Complaint (McDaniel Doc. #6) which remained unchanged as it relates to GKMC.  

 
.    

II. JURISDICTIONAL FACTS 

GKMC is a Colorado corporation, and its principal place of business is in Colorado.  

GKMC has never conducted business in New Mexico, is not licensed to do business in New 

Mexico, does not have a registered agent in New Mexico, and does not own, lease or maintain 

any property in New Mexico.  GKMC has not ever paid taxes in New Mexico. GKMC has never 

availed itself of the privilege of doing business in New Mexico.  This suit does not arise out of or 

relate to activities in New Mexico.   
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III. ARGUMENT 

A. This Court lacks personal jurisdiction over GKMC. 

 
GKMC incorporates the arguments made and authority relied upon the 

Mining Defendants in their July 25, 2018 Motion to Dismiss (MDL Doc. #42), and 

in particular the following:  

McDaniel:  The McDaniel Plaintiffs do not allege that GKMC has taken any action that might 

subject them to personal jurisdiction in New Mexico courts; thus, the Complaint should be 

dismissed under Rule 12(b)(2), Fed. R. Civ. P. See Mining Defendants’ Motion at 11-17. 

Furthermore, Clean Water Act preempts any claims based upon the law of the affected state. See 

Mining Defendants’ Motion at 17-23.  An order to “abate the nuisance and cure the trespass 

within the Plaintiffs’ property” (Second Amended Complaint, McDaniel Doc. #6, Prayer at (3)) 

would conflict with 42 U.S.C. § 9613(h), which forbids a federal court to entertain a challenge to 

a CERCLA response action. See Mining Defendants’ Motion at 29-33. Section 9613(h) also bars 

claims for money damages. New Mexico v. General Electric Co., 467 F.3d 1223, 1249-50 (10th 

Cir. 2006). Finally, punitive damages are not awardable based on the allegations of the Second 

Amended Complaint. See Mining Defendants’ Motion at 38-41. 

GKMC offers the following supplemental point concerning the deficiencies in the claims 

asserted in the McDaniel case:  

Action is barred by Colorado Statute of Limitations 

Where there is a transboundary contamination incident, the applicable law is that of the 

source state. See North Carolina v. TVA, 615 F.3d 291 (4th Cir. 2010), and International 
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Paper v. Ouellette, 479 U.S. 481 (1987).  The Colorado period of limitations in a tort 

case is two years from the occurrence of the tort, under 13-80-102 CRSA. GKMC has not 

been involved with the Gold King Mine since 2005, and therefore the state law claims as 

it relates to GKMC are barred under Colorado’s Statute of Limitations.  

 

NAVAJO NATION: The Nation’s Amended Complaint asserts the activity at issue is the EPA 

and its contractors conduct on August 5, 2015, which occurred a decade after GKMC had any 

ownership or control over the site or any property in the watershed.  The only purposeful or 

intentional action undertaken by GKMC was in treating discharges until evicted from the settling 

ponds. To the extent any violations occurred in Colorado is not relevant as to waters outside of 

Colorado unless such violations result in violations in the respective sovereign’s jurisdictional 

boundaries. To be clear, no attributed GKMC discharge violation in Colorado has ever resulted 

in a violation of New Mexico or Navajo Nation’s water quality standards.  “Mere foreseeability 

of causing injury in another state is insufficient to establish purposeful direction.”  Old Republic, 

877 F.3d at 905.  

The purposeful direction requirement ‘ensures that a defendant will not be hailed into a 

jurisdiction solely as a result of random, fortuitous, or attenuated contacts, . . . or of the unilateral 

activity of another party or a third person.’”  Old Republic, 877 F.3d at 904-905.  A violation at a 

treatment facility in one jurisdiction that occurred over a decade ago and did not result in a water 

quality violation within the downstream sovereign’s borders cannot serve as the basis for specific 

personal jurisdiction.  See Old Republic, 877 F.3d at 904-905.   

The facts alleged in the Amended Complaints cannot establish a prima facie case of 

purposeful direction.  They also cannot establish the second requirement of minimum contacts--
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that Plaintiffs’ cause of action arose out of GKMC’s alleged conduct.  To the extent it can even 

be inferred from the Amended Complaints that mining discharges from the Gold King Mine 

prior to 2006 ended up downstream as a result of the Blowout, that allegation would be 

insufficient to justify jurisdiction.  “The proper question is not where the plaintiff experienced a 

particular injury or effect but whether the defendant’s conduct connects him to the forum in a 

meaningful way.”  Walden, 134 S.Ct. at 1125 (emphasis added). Even if a "defendant's contacts 

satisfy[y] the minimum contacts test (which includes the purposeful direction [or purposeful 

availment] requirement), [the Court may] . . . nevertheless h[o]ld that specific jurisdiction [is].. . 

improper based on the fair play and substantial justice (or reasonableness) prong of the due 

process analysis." Old Republic Insurance. 877 F.3d at 913 n.24 (citation omitted). The fact that 

Plaintiffs all claim injury within their jurisdictions is not a sufficient connection because personal 

jurisdiction must be based on the defendant’s forum related conduct, not the plaintiff’s injury.  

Any injury has to “‘arise out of’ [the] defendant’s forum-related activities.”  Anzures, 819 F.3d at 

1280 (quoting Dudnikov at 1071 (10th Cir. 2008) (internal quotation omitted)).  The Blowout 

cannot create personal jurisdiction over GKMC, regardless of where any injury occurred.    As 

the 10th Circuit has concluded, “[S]pecific jurisdiction must be based on actions by the defendant 

and not on events that are the result of unilateral actions taken by someone else.”  Bell Helicopter 

Textron, Inc. v. Heliqwest Intern., 385 F.3d 1291, 1296 (10th Cir. 2004); see also Dudnikov at 

1072 (10th Cir. 2008) (“The Defendant’s only contact, the presence of its product in the forum, is 

the result of the act of someone else and not the defendant’s own intentional conduct.”) 

All of GKMC’s conduct and activities, everything it did or did not do occurred in 

Colorado a decade prior to the Gold King Spill.     
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B.  The McDaniel and Tribal Claims are Pre-empted by the Clean Water Act. 

 
GKMC incorporates the arguments made and authority relied upon the Mining Defendants 

in their July 25, 2018 Motion to Dismiss (MDL Doc. #42), and in particular the following:  

 

The Clean Water Act preempts any claims based upon the law of the affected state. See 

Mining Defendants’ Motion at 17-23. 

 

As a mining company and permit holder, all of GKMC’s activities were specifically 

regulated, permitted, and authorized by Colorado agencies.  Applying the law of the source state, 

Colorado, precludes the tort claims the Plaintiffs assert.   

C. The claims against the GKMC should be dismissed because the State of 
Colorado is a required party and cannot be joined. 

GKMC incorporates the arguments made and authority relied upon the Mining 

Defendants in their July 25, 2018 Motion to Dismiss (MDL Doc. #42), and in particular the 

following:  

 
Colorado is a required party to this suit and Colorado cannot be joined as a party. See 

Mining Defendants’ Motion at 23-29. 

GKMC’s activities were specifically regulated, permitted, and authorized by Colorado 

agencies.  Any adjudication of fault associated with GKMC, of necessity, requires participation 

by the State of Colorado.   
   

Colorado has a direct interest in seeing that its laws, regulations, and decrees are followed 

and Colorado’s presence is clearly essential should a downstream sovereign request “abatement” 

Case 1:18-md-02824-WJ   Document 52   Filed 08/08/18   Page 9 of 13



Page 10 of 13 
 

in Colorado.  Prior to 2006, Colorado was the regulatory entity with authority over GKMC and 

over any Court ordered remedy of mining discharge violations.  See, e.g., Colo. Rev. Stat. § 34-

32-101 et seq. (establishing a comprehensive regulatory scheme for mine reclamation); Colo. 

Rev. Stat. § 25-8-101 et seq. (establishing a comprehensive regulatory scheme for water quality 

issues); Colo. Rev. Stat. § 34-32-109(1)-(9) (providing that parties cannot conduct reclamation-

related activities on a mine site in Colorado without a reclamation permit issued by Colorado); 2 

Colo. Code Regs. § 407-1 (2016) (dictating that all activities relating to mining, reclamation, and 

hydrologic activities on mine sites in Colorado must be approved through the Colorado Division 

of Reclamation Mining & Safety).  

Without Colorado in the lawsuit, GKMC would be left “subject to a substantial risk of 

incurring . . . inconsistent obligations . . . .”  Fed. R. Civ. P. 19(a)(1)(B)(ii).  It is undisputed that 

treatment facility activities were conducted within and under Colorado’s regulatory rubric. 

 Other than dismissal of the claims against GKMC, no remedy could be tailored that 

would prevent the unfairness and inequity that would result from a lawsuit challenging 

Colorado’s conduct and laws without Colorado’s presence.  Without Colorado, this lawsuit 

cannot go forward against GKMC.  See Pueblo of Sandia v. Babbitt, 47 F. Supp. 2d. 49, 52-57 

(D.D.C 1999) (dismissing case because New Mexico had an interest in seeing its required 

“revenue sharing” law enforced and could not be joined); Hood ex. Rel. Mississippi v. City of 

Memphis, Tenn., 570 F.3d 625, 632-33 (5th Cir. 2009) (dismissing suit because Tennessee had 

an interest in the apportionment and use of its water and could not be joined); Center for 

Biological Diversity v. Pizarchik, 858 F.Supp. 2d 1221, 1229 (D. Colo. 2012) (dismissing suit 

because Navajo Tribe was a required party whose sovereign immunity precluded joining them in 

the lawsuit).  Accordingly, the Plaintiffs’ claims against GKMC should be dismissed.   
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D. CERCLA Section 113(h) bars any interference with a CERCLA response 
action. 

GKMC incorporates the arguments made and authority relied upon by the Mining 

Defendants in their July 25, 2018 Motion to Dismiss (MDL Doc. #42), and in particular the 

following:  
Section 113(h) bars interference with CERCLA Response Actions. See Mining 

Defendants’ Motion at 29-33. 

The BPMD includes the Gold King Mine and the interim treatment plant addressing Gold King 

discharges, both of which are included within the NPL. EPA now directs and oversees CERCLA 

related environmental investigation and response action activities associated with the Blowout 

and the BPMD, including any alleged contamination in New Mexico, the Navajo Nation, and 

Utah. See 81 FR 62397-01. Therefore, all claims for abatement or injunctive relief are prohibited 

by Section 113(h) and should therefore be dismissed. 

 
    
IV. CONCLUSION 

 GKMC respectfully requests the claims against presented be dismissed with prejudice for 

the following reasons:  

(A) This Court lacks personal jurisdiction over GKMC. 
 

(B) All state law or tribal claims are preempted by the CWA.  
 

(C) The State of Colorado is a required party to this suit and Colorado cannot be 
joined as a party.  
 

(D) CERCLA Section 113(h) bars any interference with CERCLA response actions. 
 

(E) The allegations in the Amended Complaints, even if taken as true, do not allow 
for an award of punitive damages.  
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DATED this 8th day of August, 2018. 
 

Respectfully submitted  
 
SHOLLER EDWARDS, LLC  
 
By /s/ Anthony D. Edwards 
 
Anthony D. Edwards, #42052  
1099 Main Avenue, #409  
Durango, CO 81301  
Phone Number: 1(855) 649-5884  
FAX Number: (303) 583-9580  
Anthony@ShollerEdwards.com  

 
Attorney for Defendant Gold King Mines 
Corporation 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that on the 8th day of August, 2018, the foregoing was filed via the U.S. 
District Court of New Mexico’s CM/ECF electronic filing system and a copy thereof was served 
via the CM/ECF upon all counsel of record. 
  
  

 
By /s/ Anthony D. Edwards 
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