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INTRODUCTION 

The Ponca Restoration Act’s plain language demands reversal of the National Indian 

Gaming Commission’s (NIGC’s) 2017 decision recognizing the Carter Lake Parcel as restored 

lands under the Indian Gaming Regulatory Act (IGRA).  The Department of the Interior’s 2008 

regulations likewise support reversal of NIGC’s 2017 decision.  These regulations require NIGC 

to limit restored lands to the geographic area that a restoration act designates for trust acquisition, 

whether the trust acquisition is mandatory or discretionary.  The Ponca Restoration Act 

contemplates both mandatory and discretionary trust acquisitions, but unambiguously designates 

that either type of acquisition can take place in Knox and Boyd Counties, Nebraska.  Regardless 

of the regulation’s grandfather clause, these regulations are persuasive and demonstrate why 

Plaintiffs’ interpretation of the Ponca Restoration Act is correct—because Interior itself agrees 

with this interpretation for restoration acts like the Ponca Restoration Act, and codified that 

interpretation.     

The NIGC’s 2017 decision is also arbitrary and capricious and contrary to law in its 

determination that Iowa did not suffer detrimental reliance on the agreement with the tribal 

attorney that was memorialized in BIA’s publication in December 2002 announcing that the 

Carter Lake parcel did not qualify as restored land under the IGRA.  Iowa could have challenged 

Interior’s decision to take the Carter Lake Parcel into trust if, during the period between the 

Interior Board of Indian Appeals (IBIA) decision (a final agency decision for purposes of the 

APA) and the trust acquisition in 2003, Iowa had not been led to believe that the Tribe and BIA 

would not attempt to treat the Carter Lake Parcel as restored lands for gaming under IGRA.  

Because Iowa did suffer detrimental reliance, NIGC’s failure to weigh the agreement with the 

Tribal attorney at all under the restored lands analysis, regardless whether the agreement was 
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valid, was arbitrary and capricious and contrary to law.  At minimum, even if the agreement was 

invalid, it is an important factual circumstance showing the parties’ mindsets at the time of the 

trust acquisition—even if those mindsets later changed.  Moreover, BIA’s publication of the 

agreement demonstrates the federal government’s own role in creating factual circumstances 

surrounding the trust acquisition that weigh against NIGC’s 2017 decision. 

Plaintiffs’ straightforward interpretation of the Ponca Restoration Act precludes treating 

lands outside Knox and Boyd counties as restored lands.  Lands outside those counties can be 

taken into trust, even under the Indian Reorganization Act, and can be Indian lands.  But not all 

Indian lands are restored lands.  See Nebraska ex rel. Bruning v. U.S. Dep’t of Interior, 625 F.3d 

501, 510 (8th Cir. 2010) (“[N]one of the parties dispute that Carter Lake is trust land and 

therefore meets the definition of ‘Indian land.’  But Carter Lake qualifying as ‘Indian land’ does 

not end the analysis . . . .”). Interior’s current regulations on gaming on trust lands acquired after 

1988 for restored tribes, found at 25 C.F.R. § 292.11, would require Interior to interpret the 

Ponca Restoration Act as Plaintiffs do if this same parcel were taken into trust today.  For the 

Federal agencies involved in this decision to say Carter Lake is restored land without 

acknowledging the persuasive force of Interior’s own Part 292 regulations that expressly say 

otherwise was arbitrary and capricious and without basis in the law.1

1 Defendants argue in their brief that the Court should strike or disregard attachments to 
Plaintiffs’ motion for expedited consideration found at ECF Nos. 22-2 and 22-3 as inadmissible 
hearsay.  Hearsay is permitted, however, in connection with a motion for early relief.  Mullins v. 
City of New York, 626 F.3d 47, 52 (2nd Cir. 2010); McGehee v. Hutchinson, No. 4:17-cv-00179, 
2017 U.S. Dist. LEXIS 57836, *10-11 (E.D. Ark. Apr. 15, 2017) (citing cases from multiple 
circuits supporting use of hearsay evidence in connection with requests for expedited relief).  
Absent a motion for a preliminary injunction, this timeline is within the Court’s sound discretion.  
The Court could ask the Tribe as amicus to inform the Court regarding its activities on the Carter 
Lake Parcel.  Stand Up for California v. United States Dep’t of the Interior, 919 F. Supp. 2d 51, 
83 (D.D.C. 2013) (“[T]he likelihood of irreparable harm will increase as this litigation continues. 
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ARGUMENT 

I. NIGC’s 2017 Decision Was Contrary to the Ponca Restoration Act. 

A. The purpose of the Ponca Restoration Act is fulfilled by limiting the 
Tribe’s restored lands to Knox and Boyd Counties. 

The Ponca Restoration Act’s plain language shows that the Act restricts restored lands to 

the Knox and Boyd Counties, Nebraska—the counties that the Act specifies for both mandatory 

and discretionary trust acquisitions under that Act, under a heading entitled “Restoration of 

Rights.”  ECF 22-1 at 26-29.  Section 4(c) of the Ponca Restoration Act states that the Secretary 

“shall accept not more than 1,500 acres of any real property located in Knox or Boyd Counties, 

Nebraska.”  Pub. L. No. 101-484, § 4(c) (Oct 31, 1990).2  Section 4(c) of the Ponca Restoration 

Act also authorizes Interior to use discretionary Indian Reorganization Act authority to take any 

other land “in Knox or Boyd Counties” into trust for the Tribe as part of the Tribe’s restoration 

of rights.  Section 3 of the Ponca Restoration Act establishes that this discretionary Indian 

Reorganization Act authority applies broadly, with Indian Reorganization Act discretionary trust 

acquisitions not limited to Knox or Boyd Counties.  

Defendants counter that “[i]f the 1,500 acre reference was indeed meant to strictly limit 

lands restored, there would have been no need for Section [3] acknowledging the application of 

the IRA to the Tribe.” ECF 35-1 at 25.  Defendants are conflating restored land with land in 

trust; the geographic area—not the number of acres—is what limits restored land.  The Indian 

Reorganization Act authority that is explicitly provided for in section 3 of the Ponca Restoration 

Therefore, the Court will require, during the pendency of this case, that the North Fork Tribe 
provide notice to the parties and the Court at least 120 days prior to any physical alteration of the 
land at the Madera Site.”).   
2 The Tribe has been acquiring parcels in the specified counties using this mandatory authority.  
See Knox Cty. Bd. of Equalization v. Acting Great Plains Reg’l Dir., 64 IBIA 322 (2017); City of 
Bloomfield, Neb. and Knox Cty., Neb. v. Acting Great Plains Reg’l Dir., 61 IBIA 296 (2015). 
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Act allows Interior to take land into trust for the Tribe both inside and outside of the specified 

counties if Interior’s requirements for such acquisitions are met.  Section 4(c) of the Ponca 

Restoration Act requires Interior to take up to 1,500 acres of land into trust in the specified 

counties—and more if it wants to, with its discretionary authority, in those counties.  It is 

sensible for the Ponca Restoration Act to distinguish between lands eligible to be taken into trust 

and lands that can be taken into trust as restored lands because under IGRA, most lands acquired 

by Tribes after 1988 under the Indian Reorganization Act do not qualify for gaming.  25 U.S.C. § 

2719(a).  It is perfectly reasonable for the Ponca Act to allow both discretionary Indian 

Reorganization Act trust acquisitions and mandatory Restoration Act acquisitions with a 

geographic restriction.  Defendants point out that some statutes establish exclusive limitations on 

where the Secretary can take land into trust for tribes, ECF 35-1 at 21, and some statutes 

explicitly include gaming restrictions, id. at 22.  These statutes support Plaintiffs’ reading of the 

Ponca Restoration Act, which includes neither flavor of statutory limitation.  Plaintiffs argue that 

the Ponca Restoration Act allows gaming under the restored lands exception in the specified 

counties (Knox and Boyd Counties Nebraska), unlike the category of statutes that prohibits 

gaming.  Similarly, Plaintiffs argue that the Ponca Restoration Act allows the Secretary 

discretion to take land into trust outside of Knox and Boyd Counties, unlike the category of 

statutes that restricts all trust lands to particular locales.  Plaintiffs agree that discretionary 

acquisitions like the Tribe’s Carter Lake Parcel can support sovereign tribal activities; this parcel 

does not qualify as IGRA restored lands but that does not preclude economically beneficial 

activities for the Tribe.       

Defendants also argue that the legislative history supports their reading because the 

geographic restriction was added to this legislation at the request of Interior.  ECF 35-1 at 20 
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n.4.3  This legislative history makes Plaintiffs’ reading of the Act even more compelling: 

Interior’s congressional testimony recommended limiting mandatory trust acquisitions to “the 

Tribe’s original reservation in Boyd and Knox Counties, Nebraska, as it existed at the time of 

enactment of [the Termination Act].”  Id.  This testimony, two years after the enactment of 

IGRA, explained that if it were not for termination, the Tribe’s reservation would have existed in 

Boyd and Knox Counties, Nebraska.  With very limited exceptions, including the restored land 

exception, gaming on trust lands acquired after the 1988 enactment of IGRA is prohibited.  The 

appropriate location for the Tribe’s “restored lands” under IGRA is logically Knox and Boyd 

Counties, the location of the Tribe’s original reservation.  

Plaintiffs’ readings of both the Ponca Restoration Act and IGRA are more consistent and 

straightforward than Defendants’ in contemplating that some acquisitions (within the specified 

counties) will be eligible for IGRA gaming under the restored lands exception and some will not.  

The Secretary has the discretionary authority to take land anywhere into trust under the Indian 

Reorganization Act, but the Ponca Restoration Act—a more specific statute—requires the 

Secretary to take 1,500 acres into trust within Knox and Boyd Counties and further provides that 

discretionary Indian Reorganization Act authority can be used for additional acquisitions, 

including in those counties.  All restored land under IGRA and the Ponca Restoration Act must 

be in Knox County or Boyd County.  Plaintiffs’ interpretation is also fully consistent with 

Interior’s Part 292 regulations, undermining Defendants’ characterization of Plaintiffs’ 

interpretation as strained.   

3 The Defendants cite the legislative history in their brief even though it does not appear in the 
administrative record on appeal.  Plaintiffs are not objecting to its use for purposes of briefing.   
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Defendants’ argument that Plaintiffs are asking this Court to “add qualifying or limiting 

language, such as ‘only’ or ‘solely,’” ECF 35-1 at 24 (emphasis in original), is baseless.  The 

Ponca Restoration Act limits mandatory acquisitions by Interior to Knox and Boyd Counties.  

Stating that mandatory acquisitions are to take place “only” in these counties would add 

emphasis, but not change the obvious meaning.  Defendants do not appear to argue that under the 

Ponca Restoration Act as it reads now Interior can take land into trust using mandatory Ponca 

Restoration Act authority anywhere other than Knox or Boyd Counties.  There is no reason to 

add “only” or “solely” to the statute, and Plaintiffs do not argue that this would be necessary.   

Defendants assert that “Interior’s interpretation [of the Ponca Restoration Act] directly 

advances the purpose of the tribal restoration, while Plaintiffs’ interpretation would undermine 

it.”  Id.  Plaintiffs disagree with Defendants’ narrow understanding of the purpose of tribal 

restoration.  Plaintiffs’ interpretation sets parameters on tribal gaming based on the plain 

language in the Act, restricting application of IGRA’s restored lands exception to lands in Knox 

and Boyd Counties.        

However, the purpose of the Ponca Restoration Act encompasses more than gaming.  The 

purpose was to restore the government-to-government relationship between the United States 

and the Tribe, and to enable the citizens of the Ponca Nation to exercise sovereignty. 

Defendants’ framing of the purpose of the Ponca Restoration Act reduces tribal sovereignty to a 

narrow commercial sphere.  Tribal sovereignty is more properly viewed with a larger sweep.  

See generally Andrea M. Seielstad, The Recognition and Evolution of Tribal Sovereign 

Immunity: Legal, Historical and Normative Reflections on a Fundamental Aspect of American 

Indian Sovereignty, 37 Tulsa L. Rev. 661, 775-776 (Spring 2002) (emphasizing the capacity of 

sovereign Indian nations to foster “the development of legal systems, rules, and jurisprudential 
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norms that nurture sovereignty and preserve the dignity, health, and safety of tribal members”).  

Even focusing more narrowly on economic development as a potential purpose of the Ponca 

Restoration Act, the Ponca Restoration Act required the creation of an economic development 

plan.  2017AR69.  The Tribe and Interior developed a tribal economic plan that called for “health 

care facilities, industrial development, and cultural tourism” in Pottawattamie County, where 

Carter Lake is located, and submitted the plan to Congress on February 17, 2000.  Id.  Tribal 

gaming is not equivalent to cultural tourism, and the existence of the plan that did not call for 

gaming confirms Plaintiffs’ point that economic development can be accomplished without 

gaming.  The designation of Knox and Boyd Counties under the Ponca Restoration Act was 

purposeful, reflecting the Tribe’s historic connections to the area.  Most historic Ponca villages 

were located in the area of Niobrara, Knox County.  2017AR57.  The Tribe’s original reservation 

at the time of the Termination Act was located in these counties.  ECF 35-1 at 20 n.4.  Plaintiffs’ 

interpretation of the Ponca Restoration Act is consistent with the purpose and plain language of 

the Act, and even with Interior’s own regulations on the restored lands exception.   

B. The Ponca Restoration Act must be interpreted in light of Interior’s 
2008 regulations.  

The Defendants assert that “Plaintiffs do not bother to explain why application of the 

[Part 292] regulations absent grandfathering would necessarily have led to a different result.”  

ECF 35-1 at 33.  Although Plaintiffs did address this in their opening brief, ECF 22-1 at 30-31, 

this section summarizes the discussion of 25 C.F.R § 292.11(a)(1).  The relevant regulatory 

language reads as follows:    

25 C.F.R. § 292.11 What are ‘restored lands’? 
For newly acquired lands to qualify as ‘restored lands’ for purposes of § 292.7, the tribe 
acquiring the lands must meet the requirements of paragraph (a), (b), or (c) of this 
section. 
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(a) If the tribe was restored by a Congressional enactment of legislation 
recognizing, acknowledging, affirming, reaffirming, or restoring the government-to-
government relationship between the United States and the tribe, the tribe must show that 
either: 

(1) The legislation requires or authorizes the Secretary to take land into 
trust for the benefit of the tribe within a specific geographic area and the lands are  
within the specific geographic area; or 

(2) If the legislation does not provide a specific geographic area for the 
restoration of lands, the tribe must meet the requirements of § 292.12 [laying out a 
test that the Commission describes as “differ[ing] slightly” from the common law  
test]. 

25 C.F.R. § 292.11. Subsections (b) and (c) of this provision apply to tribes that attain federal 

recognition through Interior’s regulatory process or by federal court determination and do not 

apply to a restored tribe like the Ponca Tribe.  As required by subsection (a)(1), the Ponca 

Restoration Act is “legislation . . . restoring the government-to-government relationship between 

the United States and the tribe” and the Ponca Restoration Act “requires or authorizes the 

Secretary to take land into trust for the benefit of the tribe within a specific geographic area.”4

Therefore, 25 C.F.R. § 292.11(a)(1) is triggered, and for Ponca lands to qualify as “restored 

lands” under this provision, such lands must be within the “specific geographic area” specified in 

the Restoration Act for trust acquisition by Interior.   

A realistic hypothetical illustrates the point.  Imagine the Tribe miscalculated the space it 

needed for the facility it designed.  If it purchased an adjoining parcel today to make that bigger 

facility possible, Interior’s Part 292 regulations would apply—and the parcel could not be 

4 The Ponca Restoration Act both authorizes and requires the Secretary to take land into 
trust within Knox and Boyd Counties, but this dual authorization does not change the 
applicability of 25 C.F.R. § 292.11(a)(1). 
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restored land eligible for gaming under Interior’s regulations because it is not in Knox or Boyd 

County, Nebraska.  25 C.F.R. § 292.11(a).5

To further simplify Plaintiffs’ argument regarding the Part 292 regulations, ECF 22-1 at 

30-31, the argument is set forth below in numbered assertions: 

1) Under 25 C.F.R. § 292.11(a)(1), the Ponca Restoration Act establishes restored 

lands for the Ponca Tribe in Knox and Boyd Counties, Nebraska, thereby excluding restored 

lands in other counties. 

2) Because Interior’s own regulations adopted after notice and comment rulemaking 

provide for this outcome, this is the only interpretation of the Ponca Restoration Act that is 

entitled to any kind of Chevron or Auer deference.  See ECF 35-1 at 14 for Defendants’ 

explanation of the justification for these deference doctrines. 

3) Interior and NIGC should have addressed 25 C.F.R. § 292.11(a)(1) as persuasive 

authority in their interpretation of the Ponca Restoration Act, and failure to do so was arbitrary 

and capricious and contrary to law.  

4) This regulation further supports Plaintiffs’ argument that the expressio unius

canon applies here, because Interior’s own regulations apply this canon the same way that 

Plaintiffs suggest here to all restoration acts.  

These arguments should be familiar to Defendants.  When the United States was briefing 

the Eighth Circuit in support of their request for a remand in 2009, the argument that the Ponca 

Restoration Act should be interpreted in light of these regulations was set forth in the federal 

5 Plaintiffs agree with amicus curiae Gallup Inc. and Owen Industries that a hypothetical 
new Carter Lake trust parcel would not be recognized by Interior as “restored land” if Interior 
applied its section 292.12 criteria, but the analysis would not be necessary under these 
regulations. 
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brief.  The federal appellate brief, in relevant part, asked for a remand so that the federal agencies 

“may reconsider these issues . . . in light of Interior’s 2008 regulations (whether the regulations 

are applicable or persuasive  . . . .).”  Reply Brief for the Federal Appellants at 9, Nebraska ex 

rel. Bruning v. U.S. Dep’t of Interior, 625 F.3d 501 (8th Cir. 2010) (No. 09-1657) (Cover and 

excerpt from this brief attached as Attachment A).  This phrasing accepts that the regulations 

might apply and are, at a minimum, persuasive.  The grandfather clause, as Plaintiffs explain in 

our opening brief, does not apply, ECF 22-1 at 31.  But even if assuming for argument the 

grandfather clause does apply, these regulations are at a minimum persuasive authority that the 

agencies should have considered in construing the Ponca Restoration Act on remand.    

C. Neither Chevron deference nor the Indian canon of construction 
support Defendants’ reading of the statute.  

Since the meaning of the Ponca Restoration Act is plain, this Court is bound by the text 

of the statute.  Chevron deference is not triggered when a statute has a plain meaning.  Chevron, 

U.S.A., Inc. v. Nat’l Res. Def. Council, 467 U.S. 837, 842-43 (1984).  Likewise, the canon 

construing statutory ambiguities in favor of Indian tribes does not apply when the statutory 

language is unambiguous.  South Carolina v. Catawba Indian Tribe, Inc., 476 U.S. 498, 506 

(1986).  Even assuming for purposes of argument that the meaning of the Ponca Restoration Act 

is ambiguous, Plaintiffs do not agree with Defendants that either Chevron or the Indian canon 

can rescue Defendants’ distorted statutory interpretation in this circumstance.  Chevron should 

not rescue the Defendants because the agency interpretation here is not reasonable and deference 

should not be given to an agency interpretation that is outside the reasonable bounds of the 

statutory language.  See Chevron, 467 U.S. at 843 (“[I]f the statute is silent or ambiguous with 

respect to the specific issue, the question for the court is whether the agency’s answer is based on 

a permissible construction of the statute.”); see also ECF 22-1 at 25 n.5 (critiquing Chevron
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deference on constitutional separation-of-power grounds).  Similarly, the Eighth Circuit has 

noted in the context of the Indian canon of construction that “highly malleable rules of statutory 

construction must have some limit.”  Irving v. Clark, 758 F.2d 1260, 1265 (8th Cir. 1985).  The 

Indian canon of construction does not allow a reading of a statute that is outside the credible 

range.  Furthermore, the Supreme Court has held that “legislation dealing with Indian affairs 

‘cannot be interpreted in isolation but must be read in light of the common notions of the day and 

the assumptions of those who drafted them.’”  Wilson v. Omaha Indian Tribe, 442 U.S. 653, 666 

(1979) (quoting Oliphant v. Suquamish Indian Tribe, 435 U.S. 191, 206 (1978)).  IGRA itself 

limited tribal gaming on after-acquired trust parcels.  25 U.S.C. § 2719(a).  Nothing in the 

common notions of the day is offended by an interpretation of the Ponca Restoration Act that 

recognizes that the restored lands for the Tribe are lands in Knox and Boyd Counties.  Neither 

Chevron deference nor the Indian canon of construction would justify this Court in favoring 

Defendants’ strained statutory reading over Plaintiffs’ reading of the Ponca Restoration Act and 

IGRA that is straightforward, easy to apply, and consistent with Interior’s rules. 

II. NIGC’s 2017 Decision was arbitrary and capricious because it ignored the 
circumstances of the acquisition.  

A. Iowa detrimentally relied on the Tribe’s and the BIA’s actions, and 
NIGC erred in finding no detrimental reliance.  

Defendants argue that Iowa suffered no detrimental reliance on the Tribe’s alleged 

repudiation of the agreement not to treat the Carter Lake Parcel as restored land.  ECF 35-1 at 

16-19.  Defendants acknowledge that “had Iowa sought judicial review of the trust acquisition of 

the Carter Lake Parcel after it was acquired in trust, the United States likely would have argued 

that the suit was barred by the Quiet Title Act . . . .” Id. at 18.  NIGC’s 2007 decision on the 

Ponca Tribe’s request for restored lands status for Carter Lake states that “the Quiet Title Act 
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precludes judicial review after the United States acquires title.”  AR14.  It was not until 2012 

when a U.S. Supreme Court decision found that fee-to-trust acquisitions could be challenged 

despite the Quiet Title Act.  Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. 

Patchak, 567 U.S. 209 (2012).

The Defendants argue that NIGC is correct on the basis that a mistake of law cannot be 

the basis for a finding of detrimental reliance.  ECF 35-1 at 18-19.  This assertion misstates 

applicable law on mistakes and detrimental reliance, used here as a proxy for promissory 

estoppel.  Defendants cite an 1878 case, Snell v. Atl Fire Marine Ins. Co. of Providence, Ill., 98 

U.S. 85, 91 (1878), describing a “general rule that mistake of law is presumptively no sufficient 

ground of equitable interference.”  ECF 35-1 at 18-19.  Case law, however, provides for 

exceptions to this maxim.  Indeed, a mistake of law gives rise to an equitable remedy when 

circumstances warrant: “[e]quity will relieve a party from a mistake of law where there is an 

‘independent equity, as where the mistake is induced, or is accompanied by inequitable conduct 

of the other party.’”  Fidelity & Deposit Co. v. FDIC, 54 F.3d 507, 513 (8th Cir. 1995) (quoting 

Western Casualty & Sur. v. Kohm, 638 S.W.2d 798, 800 (Mo. Ct. App. 1982).  See also 

Montgomery Prop. Corp. v. Economy Forms Corp., 305 N.W.2d 470, 474 (Iowa 1981) (allowing 

equitable contract remedy of reformation “if the party seeking reformation clearly and 

convincingly establishes that [the contract] does not express the true agreement of the parties 

because of fraud or duress, mutual mistake of fact, mistake of law, or mistake of one party and 

fraud or inequitable conduct on the part of the other”) (emphasis added)).6

6 The Tribe as amicus has also argued in favor of a blanket rule that mistakes of law do not give 
rise to detrimental reliance.  ECF 44-1 at 29.  The authority set forth does not fully support the 
argument.  The Tribe cites Uinta Livestock Corp. v. United States, 355 F.2d 761, 766 (10th Cir. 
1966), which cites with approval a blanket rule against mistakes of law counting for detrimental 
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Here, Iowa’s alleged mistake of law was significantly induced and accompanied by 

inequitable conduct by both the Tribe and BIA.  According to the 2017 NIGC decision, the Tribe 

acquiesced to an agreement with Iowa under which the Tribe would not treat the Carter Lake 

Parcel as restored land under IGRA.  The Tribe’s agreement that it would not game under the 

restored lands exception was announced in a notice the BIA published in local newspapers.  

Then, according to the 2017 NIGC decision, the Tribe “timely repudiated” that agreement.  The 

Tribe’s behavior with respect to the agreement, which NIGC finds existed and was acquiesced to 

between 2002 and 2005, 2017AR25, was clearly inequitable conduct.7  The Tribe’s insistence to 

the Interior Board of Indian Appeals that the Carter Lake Parcel would not be used for gaming, 

followed by whatever series of events led to a change in this position, was clearly misleading.  

As NIGC itself characterized what happened in its 2007 decision:  

Despite the clear direction of the law, we are troubled by the inequities worked in this 
case. We do not diminish the importance of [the Tribe's] concession to the State of Iowa. 

reliance, but also notes that not all courts agree, explaining that “a respectable number of courts 
seem to favor a liberal quasi type of estoppel” and includes in the ranks of courts adopting such 
liberal estoppel rules the Eighth Circuit in Cain v. United States, 255 F.2d 193, 199 (8th Cir. 
1958).  The other case cited by the Tribe, Shamrock Development Co. v. City of Concord, 656 
F.2d 1380, 1386 (9th Cir. 1981), relies on California law, and is factually different because it 
involved a misstatement of municipal dedication authority by city officials rather than a Supreme 
Court decision upsetting a widely understood meaning of a federal statute.  Notably, the 
Restatement (Second) of contracts makes no distinction between a mistake of law and a mistake 
of facts.  Restatement (Second) of Contracts § 151 comment b.  Nevertheless, under Iowa and 
Eighth Circuit precedent, a mistake of law is treated differently but can still give rise to 
promissory estoppel when accompanied by inequitable conduct.  Fidelity & Deposit Co. v. 
FDIC, 54 F.3d 507, 513 (8th Cir. 1995).  

7 The Tribe as amicus insists that “[t]he NIGC could not and did not find that the Tribal Council 
knew of the unauthorized agreement and acquiesced in it before the parcel was taken into trust.” 
ECF 44-1 at 30.  While the NIGC opinion is not completely clear, by repeatedly referring to 
acquiescence between 2002 and 2005, the opinion strongly suggests acquiescence before the 
parcel was actually taken into trust in 2003.  2017AR25.  Otherwise the date range given could 
have started in 2003, when the parcel was actually taken into trust.  2017AR6 (Interior 
completed the trust acquisition in February 2003); AR613 (same).    
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It seems the Tribe led the State down the primrose path with promises it never 
intended to keep. 

AR17 (internal quotation and citation omitted) (emphasis added).  BIA’s decision to publish the 

notice that the Tribe’s attorney provided stating that the parcel would not be used for gaming 

under the restored lands exception also induced reliance.  AR 627-631 (including both the text of 

the notice and emails between BIA staff and agency attorneys approving publication of the 

notice).  This publication induced Iowa to rely on the published representation that the Carter 

Lake parcel would not qualify as restored land.  Iowa, in reliance upon the published notice 

announcing that these lands would not be treated as restored lands, did not challenge the Carter 

Lake trust acquisition before the parcel was taken into trust, and then Iowa assumed like all the 

other parties to this dispute that the Quiet Title Act precluded challenge.  This is textbook 

detrimental reliance.  

In conclusion, NIGC’s determination that Iowa did not suffer injury or detrimental 

reliance as a result of the conduct of the Tribe was arbitrary and capricious and not in accordance 

with the law, and this Court should reject this determination. On the contrary, the Tribe should 

be held to the terms of its agreement with Iowa not to pursue gaming in Carter Lake under the 

restored lands exception.  The Tribe should be estopped from asserting that the Carter Lake 

Parcel is eligible for gaming pursuant to IGRA’s exception for restored lands of a restored Tribe.  

However, the same result can be reached simply by a correct application of the either the Ponca 

Restoration Act, as discussed above, or the Common Law Restored Lands Test, as discussed 

below.   
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B. NIGC was arbitrary and capricious when it did not weigh the alleged 
repudiation as a factual circumstance under the common law restored 
lands test, to the extent this test applies.  

NIGC was arbitrary and capricious in failing to consider the Tribe’s agreement with Iowa 

as part of factual circumstances surrounding the trust acquisition.  The common law restored 

lands test requires an analysis of temporal, geographic, and factual circumstances. 2017AR3.  In 

2017, NIGC found that the factual circumstances of the acquisition weigh in favor of restoration, 

but the Commission’s opinion fails to even reference the allegedly repudiated agreement with 

Iowa.  Id.  This brief has already explained how Iowa detrimentally relied upon the agreement.  

Yet even without detrimental reliance, the existence of the agreement, even if timely repudiated, 

is a circumstance that should be weighed as part of the Commission’s evaluation of the factual 

circumstances of the acquisition.  The common law restored lands analysis can be seen here as 

an equitable remedy that is proportionate to the detrimental reliance suffered by Iowa.  

Defendants justify NIGC’s decision to ignore the agreement in its common law balancing 

test by asserting that the agency “correctly followed the Eighth Circuit’s remand instructions.”  

ECF 35-1 at 28.  The Eighth Circuit decision remanding the Carter Lake Parcel decision to 

NIGC stated that if “no valid agreement existed estopping the Tribe from raising the ‘restored 

lands’ exception, then [NIGC] may proceed to reexamine whether the Carter Lake land is 

eligible for gaming under IGRA’s ‘restored lands’ exception.” Nebraska ex rel. Bruning, 625 

F.3d at 512.  The Eighth Circuit’s language does not foreclose NIGC from weighing the alleged 

agreement within the common law restored lands test.  Yet, that is exactly what NIGC did, 

concluding the agreement was not legally binding and then discarding it entirely rather than 

considering its factual significance.  NIGC excluded all consideration of the Tribe’s post-IBIA 
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decision in 2007 on grounds rejected by the federal district court and not appealed by the United 

States.8

Again, federal briefing to the Eighth Circuit leading up to the decision to remand this 

case to NIGC supports Plaintiffs’ arguments.  The Brief for the Federal Appellants explains what 

should happen on remand:   

First, the NIGC, in consultation with Interior, must weigh the three factors that are 
relevant to the determination whether the Carter Lake Parcel is eligible for gaming under 
IGRA’s restored lands exception: (1) temporal proximity of the trust acquisition to the 
tribe’s restoration, (2) historical and modern connection to the location, and (3) the 
factual circumstances of the trust acquisition, including the tribal attorney's 
agreement with Iowa memorialized in the BIA Regional Director's December 6, 
2002 Notice. (emphasis added).  

Brief for the Federal Appellants at 24, Nebraska ex rel. Bruning v. U.S. Dep’t of Interior, 625 

F.3d 501 (8th Cir. 2010) (No. 09-1657) (emphasis added) (Cover and excerpt from this brief 

attached as Attachment B).  NIGC’s 2017 opinion considered the tribal attorney’s agreement 

with Iowa, found that it had been acquiesced to and then repudiated by the Tribe, and then 

ignored this agreement in the prong of the test that was supposed to consider factual 

circumstances.9  This makes NIGC’s decision that the Carter Lake Parcel qualified as restored 

lands arbitrary and capricious.  As Defendants explain, the purpose of the common law factor 

test is “to determine whether the circumstances of a trust acquisition indicate restoration for 

purposes of IGRA.”  ECF 35-1 at 29.  Making this determination requires consideration of all 

8 As the United States explained to the Eighth Circuit, “The district court held that the NIGC 
Commission improperly excluded the agreement and Notice from consideration, and Federal 
Appellants do not challenge that holding on appeal.”  Reply Brief for the Federal Appellants at 5, 
Nebraska ex rel. Bruning v. U.S. Dep’t of Interior, 625 F.3d 501 (8th Cir. 2010) (No. 09-1657) 
(Cover and excerpt from this brief attached as Attachment A) 

9 The Tribe as amicus argues strenuously that “Plaintiffs cannot logically embrace one 
finding (ratification) while attacking the other (repudiation caused no detriment to Iowa).”  ECF 
44-1 at 30.  Virtually no set of findings is ever such an all-or-nothing proposition.    
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relevant circumstances, and the tribal attorney’s agreement with Iowa not to treat this parcel as 

restored lands is an obviously relevant circumstance, regardless of its ultimate validity.  

Because Iowa did suffer detrimental reliance, NIGC’s failure to consider the existence of 

this agreement at all under the common law restored lands analysis was arbitrary and capricious 

and contrary to law, regardless of whether the agreement was valid.  But this Court need not 

even reach this issue, as discussed above, because the terms of the Ponca Restoration Act are 

clear.  Congress left no ambiguity for an agency to interpret.  Even if this Court finds ambiguity 

in the Ponca Restoration Act, applying the expressio unius canon and based on other arguments 

made in Plaintiffs’ briefs, the Ponca Restoration Act precludes treatment of lands outside Knox 

and Boyd counties as restored lands.  Moreover, Interior’s Part 292 regulations are consistent 

with Plaintiffs’ interpretation. 

CONCLUSION 

For the foregoing reasons, plaintiffs the States of Iowa and Nebraska and the City of 

Council Bluffs respectfully request the Court hold that the November 13, 2017, decision of 

NIGC was both arbitrary and capricious and contrary to law and set it aside.  The land held in 

trust by the United States for the Tribe in Carter Lake, Iowa, is not restored lands for a restored 

tribe under IGRA.   
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