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Defendants the United States of America, the United States Environmental Protection 

Agency (“EPA” or “the Agency”), and the Administrator of EPA (collectively, the “Federal 

Defendants”) hereby move pursuant to Rules 12(b)(1) and 12(b)(6) of the Federal Rules of Civil 

Procedure to dismiss the Amended Complaints of the State of New Mexico, the Navajo Nation, 

and the State of Utah (New Mexico, the Navajo Nation and Utah are, collectively, the 

“Sovereign Plaintiffs”), as well as the Second Amended Complaint of the McDaniel Plaintiffs.1 

The memorandum of points and authorities supporting the Federal Defendants’ motion to 

dismiss is set forth below.  

INTRODUCTION AND SUMMARY OF ARGUMENT FOR DISMISSAL 

This litigation arises from an inadvertent release of contaminated water from the Gold 

King Mine (“GKM”) on August 5, 2015. This accidental release occurred in the course of efforts 

EPA and others had undertaken to respond to mining contamination, the legacy of a century of 

mining activity in the area. Prior to this accident, EPA had begun exercising its authority under 

the Comprehensive Environmental Response, Compensation and Liability Act, (“CERCLA”), 42 

U.S.C. § 9604, to investigate the GKM and other nearby mines that are sources of this mining 

legacy contamination. In the accident’s aftermath, EPA increased its efforts to protect public 

health and the environment, including by adding the mining releases to its “National Priorities 

List” for remediation (as determined necessary) pursuant to CERCLA, 81 Fed. Reg. 62,397, 

62,400 (Sept. 9, 2016).  

Two of the Plaintiffs (New Mexico and Utah) have reacted to the accidental release by 

seeking injunctive relief in the form of court orders that would override EPA’s ongoing remedial 

                                                            
1 The Federal Defendants seek to dismiss all counts of each complaint asserted against EPA or 
the United States. The remaining counts in each complaint are pled against private parties. 
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investigation and contamination removal efforts and instead dictate investigation and cleanup 

measures by judicial fiat. Congress has made clear that such relief is outside the power of the 

Court to consider. Additionally, all of the Plaintiffs seek to hold the government (and by 

extension, the public fisc) financially liable for what they claim are the incurred costs and 

damages associated with this contamination. Congress never intended, however, to subject EPA 

to financial liability simply for exercising its authorities under CERCLA section 9604, and the 

damage claims Plaintiffs assert are not viable under the Federal Tort Claims Act. These fatal 

deficiencies in the complaints are summarized in more detail below.  

Injunctive Relief Claims  

New Mexico’s Fourth Cause of Action requests that the Court issue an injunction 

requiring EPA to abate contamination from the GKM and other abandoned mines in Colorado 

that allegedly are adversely impacting New Mexico’s waters, invoking a provision of the Clean 

Water Act (“CWA”), 33 U.S.C. § 1365(h). Utah’s Eighth Cause of Action alleges that EPA 

violated section 1365(h) by “causing the Blowout” on August 5, 2015, and that this discharge 

constitutes a failure to enforce an effluent standard or limitation. Utah also seeks injunctive relief 

under the citizen suit provision of the Resource Conservation and Recovery Act (“RCRA”), 42 

U.S.C. § 6972(a)(1)(B). But EPA already is responding to this contamination pursuant to its 

authority under the Comprehensive Environmental Response, Compensation, and Liability Act 

(“CERCLA”), 42 U.S.C. § 9604. EPA has added the “Bonita Peak Mining District” (which 

encompasses releases from the GKM) to its National Priorities List for remediation (as 

determined necessary) pursuant to CERCLA, 81 Fed. Reg. at 62,400, and is actively assessing 

contamination throughout the listing area as part of its remedial process. Infra at 10-11. 

Therefore, under well-settled law including that of the Tenth Circuit, New Mexico’s claim to 
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compel “abate[ment]” by EPA under the CWA, along with Utah’s injunctive relief claims under 

the CWA and RCRA, must be dismissed because they invite premature judicial intervention into 

EPA’s remedial process that is expressly barred by the “timing of review” provision in section 

9613(h) of CERCLA. 42 U.S.C. § 9613(h); see, e.g., New Mexico v. Gen. Elec. Co., 467 F.3d 

1223, 1249 (10th Cir. 2006). Infra Argument I.A. Utah’s RCRA claim is also independently 

barred by a provision of RCRA that precludes the assertion of RCRA imminent and substantial 

endangerment citizen suits when EPA is engaged in CERCLA removal actions or diligently 

proceeding with remedial actions. Infra Argument I.B. New Mexico’s and Utah’s CWA claims 

also fail to state a claim for relief. Infra Argument II.  

CERCLA Claims 

All of the Sovereign Plaintiffs request that EPA be held jointly and severally responsible 

with the other Defendants under CERCLA for “response costs” and other costs that each 

Sovereign Plaintiff allegedly has incurred or will incur as a result of this contamination. See 42 

U.S.C. §§ 9607(a), 9613(g)(2). These claims against EPA ignore well-settled law that CERCLA 

does not waive EPA’s sovereign immunity to suit when its sole connection to the site at issue 

arises from exercising its authority under CERCLA to respond to other entities’ legacy 

contamination. That is plainly the case here, where Sovereign Plaintiffs’ own allegations 

acknowledge that EPA became involved at the GKM not because of any historic involvement in 

the operations that resulted in mining waste, but rather by exercising its authority under 

CERCLA to respond to environmental contamination caused by others. In the absence of an 

express and unequivocal waiver of EPA’s sovereign immunity, the Court lacks subject-matter 

jurisdiction over Plaintiffs’ CERCLA claims against EPA. Infra Argument III.A. And, should the 

Court find that such jurisdiction exists, it still should dismiss these claims because Plaintiffs have 
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not alleged facts showing that EPA fits the definition of a liable party under CERCLA. See 42 

U.S.C. § 9607(a)(1)-(4). Infra Argument III.A.  

  Tort Claims  

Finally, all plaintiffs have brought tort claims against the United States under the Federal 

Tort Claims Act, 28 U.S.C. §§ 1346(b)(1), 2671-80 (“FTCA”). However, none of the Plaintiffs’ 

tort claims can proceed because the “discretionary function exception” to the FTCA’s waiver of 

sovereign immunity bars tort claims challenging discretionary, policy-based, conduct such as the 

conduct involved in EPA’s CERCLA removal site evaluation at the GKM. Additionally, the 

Sovereign Plaintiffs have not alleged any traditional tort damages; thus, in addition to the bar of 

the discretionary function exception, their claimed damages are jurisdictionally barred under the 

FTCA for four reasons. First, damages they claim such as lost tax revenue derive from injuries to 

third-parties and general economic harm that are too remote for recovery under the FTCA and 

they lack standing to sue for these damages. Second, damages they claim resulting from business 

losses are barred by the interference with the contract rights exception in the FTCA. Id. 

§ 2680(h). Third, damages they claim to fund environmental remedies are considered injunctive 

relief and not recoverable “money damages” under the FTCA. Fourth, damages they claim for 

harm to natural resources are preempted by CERCLA’s natural resource damages remedy. Infra 

Argument IV.  

BACKGROUND 

I. LEGAL BACKGROUND 

A. The Comprehensive Environmental Response, Compensation and Liability  
Act 

 In 1980 Congress enacted CERCLA, 42 U.S.C. §§ 9601-75, “to provide a mechanism for 

the prompt and efficient cleanup of hazardous waste sites.” United States v. City & Cty. of 
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Denver, 100 F.3d 1509, 1511 (10th Cir. 1996). Section 9604 authorizes the President to take 

action to respond to a release or substantial threat of release of any hazardous substance. 42 

U.S.C. § 9604. The President has delegated some of that authority to EPA. See 52 Fed. Reg. 

2923 (Exec. Order No. 12,580) (Jan. 23, 1987). EPA can address releases under section 9604 by 

performing “removal” or “remedial actions,” collectively termed “response” actions. 42 U.S.C. 

§ 9601(23)-(25). “Removal action” is defined to include, among other actions, “the cleanup or 

removal of released hazardous substances from the environment,” as well as actions “necessary 

to monitor, assess, and evaluate the release” of hazardous substances. Id. § 9601(23). “Remedial 

action” is defined to include, inter alia, “actions consistent with permanent remedy taken instead 

of or in addition to removal actions in the event of a release or threatened release of a hazardous 

substance into the environment.” Id. § 9601(24). EPA may conduct a “removal site evaluation” 

to aid the agency in determining whether a removal or remedial action would be appropriate. See 

40 C.F.R. § 300.410.  

Section 9613(h) of CERCLA addresses the timing of judicial review of response actions 

taken pursuant to section 9604. 42 U.S.C. § 9613(h). It provides that “[n]o Federal court shall 

have jurisdiction . . . to review any challenges to removal or remedial action selected under 

section 9604,” except in limited circumstances not present in this case. See id. § 9613(h)(1)-(5).  

CERCLA also assigns liability for cleanup costs to four categories of “covered persons”: 

(1) those who “own” or “operate” a facility from which there is a release or threatened release of 

hazardous substances; (2) those who previously owned or operated such a facility “at the time of 

disposal of any hazardous substance”; (3) those who “arrange[] for disposal or treatment” of 

hazardous substances; and (4) those who “accept[] . . . any hazardous substances for transport to 

disposal or treatment facilities.” Id. § 9607(a)(1)-(4). This scheme of liability “ensure[s] that the 
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costs of . . . cleanup efforts [are] borne by those responsible for the contamination.” Burlington 

N. & Santa Fe Ry. Co. v. United States, 556 U.S. 599, 602 (2009). Section 9620(a)(1) provides 

that the federal government “shall be subject to, and comply with, this chapter in the same 

manner and to the same extent, both procedurally and substantively, as any nongovernmental 

entity, including liability under section 9607.” Id. § 9620(a)(1).  

B. The Resource Conservation and Recovery Act 

The Resource Conservation and Recovery Act is a comprehensive statute designed to 

reduce or eliminate the generation of hazardous waste and to ensure the proper treatment, 

storage, and disposal of waste that is generated, so as “to minimize the present and future threat 

to human health and the environment.” 42 U.S.C. § 6902(b). RCRA’s citizen suit provision 

allows any person, including a State, to commence a civil action against another person, 

including the United States, who has contributed or is contributing to the past or present 

handling, storage, treatment, transportation, or disposal of any solid or hazardous waste which 

may present an imminent and substantial endangerment to health or the environment. Id. 

§ 6972(a)(1)(B). Such a citizen suit, however, cannot be commenced if EPA is engaged in a 

CERCLA removal action or diligently proceeding with a remedial action. Id. § 6972(b)(2)(B). 

C. The Clean Water Act 

The Clean Water Act was enacted to “restore and maintain the chemical, physical, 

and biological integrity of the Nation’s waters.” 33 U.S.C. § 1251(a). Section 1365(h) of the 

CWA provides that state governors may bring suit under section 1365(a), the CWA citizen-suit 

provision,2 “where there is alleged a failure of the [EPA] Administrator to enforce an effluent 

                                                            
2 See 33 U.S.C. § 1365(a) (allowing citizen suits to be filed against “any person . . . alleged to be 
in violation” of “an effluent standard or limitation under this chapter” or an EPA or state order 
“with respect to such a standard or limitation,” and “against the Administrator” for alleged 
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standard or limitation under this chapter the violation of which is occurring in another State and 

is causing an adverse effect on public health or welfare in [the plaintiff governor’s] State, or is 

causing a violation of any water quality requirement in his State.” Id. § 1365(h); see also id. 

§ 1365(a). To our knowledge, no state governor has ever before invoked section 1365(h). 

D.  The Federal Tort Claims Act 

The Federal Tort Claims Act “‘is a limited waiver of sovereign immunity, making the 

Federal Government liable to the same extent as a private party for certain torts of federal 

employees acting within the scope of their employment.’” Garling v. Envtl. Prot. Agency, 849 

F.3d 1289, 1294 (10th Cir. 2017) (quoting United States v. Orleans, 425 U.S. 807, 814 (1976)). 

The FTCA lists exceptions to the waiver of sovereign immunity in 28 U.S.C. § 2680. “When an 

exception applies, sovereign immunity remains, and federal courts lack jurisdiction.” Garling, 

849 F.3d at 1294. The discretionary function exception, 28 U.S.C. § 2680(a), provides that the 

United States is not liable for: 

[a]ny claim . . . based upon the exercise or performance or the failure to exercise 
or perform a discretionary function or duty on the part of a federal agency or an 
employee of the Government, whether or not the discretion involved be abused. 
 

“This discretionary function exception ‘marks the boundary between Congress’ willingness to 

impose tort liability upon the United States and its desire to protect certain governmental 

activities from exposure to suit by private individuals.’” Garling, 849 F.3d at 1295 (quoting 

United States v. S.A. Empresa de Viacao Aerea Rio Grandense (“Varig Airlines”), 467 U.S. 797, 

808 (1984)). 

                                                            

“failure . . . to perform any act or duty under this chapter which is not discretionary with the 
Administrator”). 
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II. FACTUAL BACKGROUND3 

The present lawsuits stem in large part from the legacy of more than a century of mining 

activity and its associated impacts on the environment. Mining companies descended on the area 

surrounding the headwaters of the Animas River to extract precious metals in the late 19th and 

early 20th centuries. New Mexico Amended Complaint (“NM Am. Compl.”) ¶¶ 23-24, 26; 

Navajo Nation First Amended Complaint (“NN Am. Compl.”) ¶ 6. The resulting contamination 

from those mining activities has endured to this day, though many of the mining companies have 

not, and some mines were abandoned altogether. See, e.g., NM Am. Compl. ¶¶ 22-23, 26, 124. 

As their profits declined, mining companies in the area began shuttering their mining tunnels. 

NN Am. Compl. ¶ 6. Because the mining district “consists of an interrelated maze of mining 

tunnels, fractures, and waterways,” some of these mining closures caused water to shift through 

the watershed. Id.  

In the 1990s, EPA and Colorado’s Department of Public Health and the Environment 

determined that the watershed had been severely impacted by metals contamination. NN Am. 

Compl. ¶ 58. In particular, heavily mineralized rock left exposed at abandoned hard rock mining 

locations caused acid mine drainage, which occurs when water passes through mining features. 

“One Year After the Gold King Mine Incident: A Retrospective of EPA’s Efforts to Restore and 

Protect Impacted Communities,” (Aug. 1, 2016) (“One Year Report”), Ex. 1, at 9; NM Am. 

Compl. ¶ 22. Both EPA and Colorado thus undertook to clean up mines in the area. Specifically, 

New Mexico alleges that Colorado’s Division of Reclamation, Mining and Safety (“DRMS”) 

                                                            
3 This statement of facts is drawn primarily from allegations in the amended complaints of New 
Mexico, the Navajo Nation and Utah, but is supplemented by reference to additional materials 
relevant to resolving whether this Court has jurisdiction. See Holt v. United States, 46 F.3d 1000, 
1003 (10th Cir. 1995) (courts have “wide discretion” to consider materials outside the pleadings 
as appropriate to determine jurisdiction).  
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began reclamation work at the GKM in 2008, and that EPA began CERCLA response work at a 

mine known as “Red and Bonita” in 2011. Id. ¶¶ 66, 72. In 2014, DRMS asked EPA to 

investigate drainage issues at the GKM. Id. ¶ 77; Utah First Amended Complaint (“Utah Am. 

Compl.”) ¶ 34. EPA, DRMS, and contractors Environmental Restoration, Weston Solutions and 

Harrison Western then began investigating the ongoing releases at the GKM. NM Am. Compl. 

¶¶ 79-82; NN Am. Compl. ¶¶ 73-77; Utah Am. Compl. ¶ 36. 

 Pursuant to its authority under CERCLA, EPA was conducting a removal site evaluation 

of the GKM in 2015. Prior to August 2015, the GKM had become one of “the worst polluting 

mines in Colorado” due to acid mine drainage from the GKM’s Level 7 adit (mine entrance). 

NM Am. Compl. ¶ 52. EPA tasked its contractor, Defendant Environmental Restoration, with 

performing the evaluation at the GKM Level 7 adit. See id. ¶¶ 78-82. EPA also contracted with 

Defendant Weston Solutions, Inc., to perform work at the site. See id. ¶¶ 82, 88, 90.  

 Plaintiffs’ complaints contain various, similar allegations of how the release occurred. 

New Mexico’s complaint is representative. New Mexico alleges as follows: On August 4, 2015, 

EPA and its contractors “began burrowing into the adit.” Id. ¶ 95. On August 4 and 5, 2015, the 

“EPA crew” was “digging deep into the face of the adit, at the level of the impounded water, 

without equipment necessary to control the anticipated release of highly pressurized acid mine 

drainage.” Id. ¶ 96. Then, on August 5, 2015, shortly after “the EPA crew resumed digging into 

the adit, the backhoe operator reported hitting a ‘spring.’” Id. ¶ 98. This resulted in the breach of 

the collapsed portal, “releasing over three million gallons of acid mine drainage” into the Animas 

River watershed in Southwestern Colorado. Id. ¶ 1. See also NN Am. Compl. ¶¶ 99-109; Utah 

Am. Compl. ¶¶ 55-60; McDaniel 2d Am. Compl. ¶¶ 40-42. 

Case 1:18-md-02824-WJ   Document 44   Filed 07/25/18   Page 25 of 87



10 
 

In the following days, EPA initiated an emergency removal to address the release. EPA 

Action Memo., Jan. 12, 2017, Ex. 2 at 6. EPA sent more than 200 employees and contractors to 

the areas affected by the GKM release, collected water samples, held public meetings, and 

implemented cleanup measures to address the ongoing releases from the Mine. One Year Report, 

Ex. 1 at 9-10. For example, six days after the release, EPA finished constructing settling ponds to 

treat the water discharging from the mine. Id. By November 2015, EPA had installed an interim 

water treatment plant to treat effluent from the GKM. Id. Two months later, EPA released its 

Conceptual Monitoring Plan to study the impact of the August 5 breach; since then, EPA has 

continued to investigate the impact of the release and has decided to continue operating the 

interim water treatment plant to treat effluent from the GKM. One Year Report, Ex. 1, at 10-11; 

EPA Action Memo., Jan. 12, 2017, Ex. 2 at 9. 

On September 9, 2016, EPA designated numerous inactive and abandoned mines near the 

Animas River headwaters as part of the Bonita Peak Mining District site (“Mining District” or 

“Site”) for the National Priorities List (“NPL”), making the site eligible for EPA-financed 

remedial action under the Superfund program. NM Am. Compl. ¶ 119; 81 Fed. Reg. at 62,400. 

The NPL is a list of priority sites “among the known releases or threatened releases [of 

hazardous substances, pollutants, or contaminants] throughout the United States.” 42 U.S.C. 

§ 9605(a)(8)(B). After EPA lists a site on the NPL, EPA, or a responsible party under EPA’s 

oversight, generally conducts a remedial investigation and feasibility study (“RI/FS”), which aids 

the Agency in determining the scope of contamination and potential cleanup options. Bonita 

Peak Mining District NPL Listing Support Document (“NPL Support Document”), Ex. 3, at 10-

11.  
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The Site includes “a commingled release of metals from numerous mines and mine-

related activities in the Animas River watershed,” which encompasses the Mineral Creek, 

Cement Creek and Upper Animas drainages. NPL Support Document, Ex. 3, at 10. The site is 

not limited to specific mines, but extends to the release of contamination from mines in the 

Animas River watershed, wherever that contamination “come[s] to be located.” NPL Support 

Document, Ex. 3, at 10, 13. As EPA pursues further investigation, the Agency will be better able 

to characterize the full extent of the contamination, and, thereby, the site. Id. at 10. Currently, 

EPA is assessing ecological risks of mining contamination in the Animas River to support its 

remedial investigation and feasibility study. Bonita Peak Mining District 2016 Sampling 

Analysis Plan/Quality Assurance Project Plan, Ex. 4 at 1. 

STANDARD OF REVIEW 

The federal courts are courts of limited jurisdiction and may exercise only that 

jurisdiction which has been granted to them by Congress. Bender v. Williamsport Area Sch. 

Dist., 475 U.S. 534, 541 (1986). The plaintiff bears the burden of proving that subject-matter 

jurisdiction exists. Kokkonen v. Guardian Life Ins. Co., 511 U.S. 375, 377 (1994). A plaintiff 

must plead and, if challenged, prove the existence of the requisite jurisdictional facts. Gibbs v. 

Buck, 307 U.S. 66, 72 (1939). If the plaintiff cannot meet this burden, the case should be 

dismissed pursuant to Fed. R. Civ. P. 12(b)(1). 

Because subject-matter jurisdiction focuses on the court’s power to hear the plaintiff’s 

claim, a Rule 12(b)(1) motion imposes on the court an affirmative obligation to ensure that it has 

jurisdiction. Basso v. Utah Power & Light Co., 495 F.2d 906, 909 (10th Cir. 1974); see Steel Co. 

v. Citizens for a Better Env’t, 523 U.S. 83, 94-95 (1998). In deciding a Rule 12(b)(1) motion, a 

court is not limited to the allegations in the complaint, and instead has “wide discretion” to 
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consider materials outside the pleadings as it deems appropriate. Holt v. United States, 46 F.3d 

1000, 1003 (10th Cir. 1995). Motions to dismiss for lack of subject matter jurisdiction may take 

two forms: a “facial attack” challenging the complaint’s allegations or a “factual attack” 

challenging facts upon which subject matter jurisdiction depends. Id. at 1002. Except for the 

arguments in Part I below, this motion facially challenges Plaintiffs’ assertions of subject matter 

jurisdiction. In other words, accepting the allegations of Plaintiffs’ complaints as true, Plaintiffs 

have not stated sufficient allegations to invoke this Court’s jurisdiction under CERCLA and the 

FTCA. 

The plaintiff must also plead sufficient facts to demonstrate an entitlement to relief. Fed. 

R. Civ. P. 12(b)(6). Though the plaintiff’s factual allegations are presumed to be true in deciding 

a Rule 12(6)(6) motion, “a formulaic recitation of the elements of a cause of action will not do.” 

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007). Rather, the complaint must plead 

sufficient facts, not mere conclusory allegations, Hall v. Bellmon, 935 F.2d 1106, 1110 (10th Cir. 

1991), and must be dismissed if it does not allege “enough facts to state a claim to relief that is 

plausible on its face.” Bell Atl., 550 U.S. at 570.  

ARGUMENT 

I. THE COURT LACKS JURISDICTION OVER SOVEREIGN PLAINTIFFS’ CWA 
AND RCRA CLAIMS BECAUSE EPA’S CERCLA RESPONSE ACTIONS ARE 
ONGOING.  

  
A. CERCLA Section 9613(h) Divests This Court of Jurisdiction Over New 

Mexico’s and Utah’s CWA Claims and Utah’s RCRA Claim. 
 

Pursuant to CERCLA section 9613(h), “[n]o Federal court shall have jurisdiction under 

Federal law . . . to review any challenges to removal or remedial action selected under section 
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9604.” 42 U.S.C. § 9613(h).4 Section 9613(h) “strip[s] federal jurisdiction from any challenge 

that would interfere” with CERCLA response actions. Cannon, 538 F.3d at 1332-33 (emphasis 

added); United States v. City & Cty. of Denver, 100 F.3d 1509, 1514 (10th Cir. 1996). “An action 

constitutes a challenge if it is related to the goals of the cleanup.” Razore v. Tulalip Tribes of 

Wash., 66 F.3d 236, 239 (9th Cir. 1995). Lawsuits that aim to substitute a court-ordered remedy 

for EPA’s “flexible and dynamic” process of evaluating contamination and choosing appropriate 

cleanup actions are prohibited “challenges,” Gen. Elec. Co., 467 F.3d at 1249-50, Cannon, 538 

F.3d at 1333-34. This includes suits seeking to determine “what measures actually are necessary 

to clean-up the site and remove the hazard.” McClellan Ecological Seepage Situation v. Perry, 

47 F.3d 325, 327 (9th Cir. 1995). 

As the Tenth Circuit observed in Cannon, section 9613(h) bars challenges to CERCLA 

“removal or remedial action,” both of which are defined terms. 538 F.3d at 1333 (citing 42 

U.S.C. § 9613(h)). A “removal action” includes not only “the cleanup or removal of released 

hazardous substances from the environment,” but also “such actions as may be necessary to 

monitor, assess, and evaluate the release,” and “action taken under section 9604(b) of this title.” 

42 U.S.C. § 9601(23). Section 9604(b) in turn authorizes “investigations,” “planning,” 

“information gathering,” and other actions “necessary or appropriate” for cleanup. Id. § 9604(b). 

Thus, section 9613(h)’s jurisdictional bar applies “even if the Government has only begun to 

‘monitor, assess, and evaluate the release or threat of release of hazardous substances.’” Cannon, 

538 F.3d at 1334 (quoting Razore, 66 F.3d at 239). Lawsuits asking a court to dictate specific 

actions related to contamination EPA is investigating are barred because such relief would 

                                                            
4 Section 9613(h) includes limited exceptions, none of which applies to the CWA claims or 
Utah’s RCRA claim. See 42 U.S.C. § 9613(h)(1)-(5). 
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“threaten to obviate the very point of” the investigative process. El Paso Nat. Gas v. United 

States, 750 F.3d 863, 881 (D.C. Cir. 2014) (emphasis in original). Here, the CWA claims and 

Utah’s RCRA claim are barred because they seek to upend EPA’s remedial process and 

substitute a court’s judgment for that of EPA. 

 1. EPA is conducting CERCLA response actions under section 9604.  

EPA is diligently engaged in a variety of response actions at the Mining District NPL 

Site. EPA is “monitor[ing], assess[ing], and evaluat[ing],” 42 U.S.C. § 9601(23), the release of 

hazardous substances from mines in the Animas River watershed as part of its remedial 

investigation of the Mining District NPL Site. The remedial investigation is a carefully-

structured process based on the National Contingency Plan, 40 C.F.R. Part 300. See Decl. of 

Rebecca Thomas, Exhibit 5, ¶¶ 5, 8, 9, 13. That process is necessary for EPA to further 

investigate contamination originating from mines in the Animas River watershed, including 

impacts from historic releases, and to gather information that will enable EPA to identify 

remedial alternatives necessary to protect human health and the environment. See 40 C.F.R. 

§ 300.430; 42 U.S.C. §§ 9604(a), 9621(d). As part of the remedial investigation process, for 

example, EPA is conducting a human health risk assessment and an ecological risk assessment. 

As part of those risk assessments, EPA is currently collecting samples and reviewing data. The 

ecological risk assessment covers a long stretch of the Animas River, including near the mines in 

the Upper Animas and 50 miles downstream of the Mining District. Bonita Peak Mining District 

2016 Sampling Analysis Plan/Quality Assurance Project Plan, Ex. 4, at 1. EPA is also 
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investigating the Bonita Peak groundwater system to better understand the hydrogeology of the 

site. Id. at 4-5.  

The point of EPA’s ongoing remedial investigation is to analyze the extent of 

contamination associated with historical and ongoing releases from the Bonita Peak Mining 

District, which includes the GKM, and to evaluate different remedial alternatives. See Thomas 

Decl. ¶ 8.; see also 42 U.S.C. § 9604(b)(1) (“Whenever the President is authorized to act . . . he 

may undertake such investigations . . . as he may deem necessary or appropriate to identify the 

existence and extent of the release or threat thereof, the source and nature of the . . . 

contaminations involved, and the extent of danger” to public health or the environment); 40 

C.F.R. § 300.430(d) (as part of its remedial investigation, EPA “shall characterize the nature of 

and threat posed by the hazardous substances”).  

Additionally, EPA has undertaken a number of removal actions and has proposed interim 

remedial actions to address immediate concerns in the Bonita Peak Mining District. For example, 

EPA continues to operate a water treatment plant to treat acid mine drainage from the GKM. 

EPA Action Memo, Jan. 12, 2017, Ex. 2, at 9. Additionally, EPA proposed and is soliciting 

public comments on a plan to perform interim remedial actions that would address 26 mining-

related sources of contamination for which a more expedited decision-making approach may be 

feasible. EPA Proposed Plan for Interim Remedial Actions, June 14, 2018, Exhibit 6. EPA is also 

conducting a removal at the Red & Bonita Mine to address releases of contaminated acid mine 

drainage. Thomas Decl. ¶ 14. Finally, EPA identified the Mining District as one of 21 Superfund 

sites, of which there are hundreds, targeted for immediate and intense action, reinforcing EPA’s 

commitment to dedicate its attention to this site. Id. 
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2. New Mexico’s and Utah’s CWA claims and Utah’s RCRA claims are 
prohibited “challenges” to EPA’s response. 

 
New Mexico’s and Utah’s Clean Water Act claims are precluded by section 9613(h) 

because they seek to use litigation to upend the “method and order” of the regulatory process for 

investigating and remediating sites on the NPL. Razore, 66 F.3d at 239 (internal citation 

omitted). Their claims to compel the abatement of pollution from the Mining District, including 

the GKM, seek to second-guess EPA’s regulatory judgments regarding what measures are and 

may be necessary to clean up the site and remove the hazard. McClellan, 47 F.3d at 327. The 

relief sought—abatement of contamination from acid mine drainage originating in the Mining 

District— unquestionably speaks directly to “the goals of the cleanup.” Razore, 66 F.3d at 239. 

Multiple appellate courts—including the Tenth Circuit—have rejected just such claims for court-

ordered remediation when EPA has begun assessing a site but has not finished cleanup. See, e.g., 

Cannon, 538 F.3d at 1335 (deciding that a RCRA citizen suit requesting “injunctive relief 

ordering . . . remediation . . . would undoubtedly interfere with the Government’s ongoing” site 

assessment); Boarhead Corp. v. Erickson, 923 F.2d 1011 (3d Cir. 1991) (deciding that section 

9613(h) barred a claim when EPA had decided to initiate the remedial investigation and 

feasibility study process); El Paso Nat. Gas, 750 F.3d at 875 (holding that section 9613(h) barred 

claims when, after the complaint was filed, EPA entered into an administrative settlement 

requiring a remedial investigation and feasibility study). These courts enforced Congress’ 

judgment in section 9613(h) that preemptive judicial intervention would disrupt EPA’s cleanup 

options before its careful investigative and decision-making process is complete. 

The Ninth Circuit’s opinion in Razore is particularly instructive. In that case, EPA had 

listed a site on the NPL and was conducting its remedial investigation and feasibility study. 

Razore, 66 F.3d at 239. Invoking RCRA and the CWA, plaintiffs sought a court order to require 
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the defendants to install a leachate collection system, among other things. Id. at 239-40. The 

Ninth Circuit decided that section 9613(h) barred jurisdiction. Id. It recognized that a court 

cannot order specific remediation while EPA is still studying how to clean up pollution without 

infringing on EPA’s process. See id. (acknowledging the defendant’s assessment that “a judicial 

order requiring implementation of a leachate collection system at this stage in the RI/FS would 

effectively terminate the present RI/FS”). Similarly here, a court order influencing EPA’s 

decisions regarding how to abate contamination originating from the Mining District—as both 

New Mexico and Utah seek under the CWA—would infringe upon EPA’s ongoing remedial 

investigation. 

Utah’s RCRA claim similarly constitutes a prohibited challenge because it seeks a court-

ordered investigation and remediation that would interfere with EPA’s investigative and 

decision-making process. Utah seeks an injunction from this Court that “may require a full 

investigation and remediation of the contamination in the State of Utah” caused by the GKM 

release, including contamination to the San Juan River and Lake Powell. Utah Am. Compl. 

¶ 123.  

The RCRA injunction sought by Utah, like those in Cannon, El Paso Natural Gas, and 

Razore, would thus require specific activities—“a full investigation and remediation of the 

contamination in the State of Utah”—that would interfere with the purpose of the remedial 

investigation and feasibility study. El Paso Nat. Gas, 750 F.3d at 881. Utah’s demand for an 

injunction to compel a full investigation and remediation is “exactly what [section 9613(h)] 

prohibits.” Reynolds v. Lujan, 785 F. Supp. 152, 154 (D.N.M. 1992) (dismissing RCRA citizen 

suit that sought an order compelling the federal government to “engage in a comprehensive 
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cleanup of the contamination on and off the site” when the federal government was engaged in 

ongoing response actions).  

Utah does not avoid application of CERCLA’s bar by focusing its request for injunctive 

relief on releases from the GKM that allegedly present endangerments in Utah. As discussed 

above, supra at 10-11, EPA is evaluating, assessing, and monitoring the release of hazardous 

substances from the Mining District, which includes an evaluation of both historic and ongoing 

releases from the GKM to downstream waters. In accordance with EPA’s authority under section 

9604, EPA is also operating a water treatment plant that treats contaminated water released from 

the GKM that would otherwise find its way downstream. See Thomas Decl. ¶¶ 10, 14 (discussing 

EPA conclusions on fate and transport of contaminants and continuing operation of treatment 

plant. A RCRA citizen suit that alleges an imminent and substantial endangerment and requests 

an injunction ordering the remediation of allegedly impacted property interferes with these 

ongoing response actions. Cannon, 538 F.3d at 1335; see El Paso Nat. Gas, 750 F.3d at 881 

(RCRA claim seeking “a permanent injunction ordering that [the federal government] perform 

cleanup activities” is a challenge to a removal action).5 

3. Congress has instead provided administrative mechanisms for 
Plaintiffs to participate in EPA’s CERCLA actions. 

Although section 9613(h) prohibits judicial intervention at this time, New Mexico and 

Utah are not without recourse. New Mexico and Utah have multiple avenues to engage with 

EPA. They are members of a technical advisory group that EPA has assembled to provide 

feedback on its investigations. Both States have received federal funding to further study water 

                                                            
5 In Colorado v United States, 990 F.2d 1565, 1587 (10th Cir. 1993), the Tenth Circuit held that 
an action by a state to enforce its hazardous waste laws at a site undergoing a CERCLA response 
action is not necessarily a challenge to a CERCLA action. The Tenth Circuit distinguished such 
enforcement suits from RCRA imminent and substantial endangerment citizen suits under 42 
U.S.C. § 6972(a)(1)(B). Id. at 1578. 
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quality or other issues arising from mining contamination. Pursuant to 42 U.S.C. § 9613(k), each 

State can comment separately on any proposed cleanup as well. Thomas Decl. ¶ 5; 42 U.S.C. 

§§ 9613(k)(2)(B), 9617; 40 C.F.R. § 300.430(f)(3). A State can also enter into a cooperative 

agreement with EPA to receive funding to undertake response actions itself. Id. § 300.515(a)(1). 

But New Mexico and Utah cannot sue to “substitute a federal court’s judgment” for EPA’s 

discretionary decisions regarding the appropriate remedial alternative until the cleanup process is 

complete. Gen. Elec. Co., 467 F.3d at 1249. Instead, the statutory structure shows Congress’s 

intent for the public to bring its concerns about EPA’s ongoing process directly to EPA through 

the public participation provisions of §§ 9613(k) and 9617, while simultaneously barring judicial 

relief in the courts. 42 U.S.C. § 9613(h). 

In sum, Congress determined that the appropriate timeline is to permit EPA to complete 

its CERCLA cleanup before litigants pursue federal causes of action because “[o]nly then will 

we know the effectiveness of the cleanup and the precise extent of residual damage.” Gen. Elec., 

467 F.3d at 1249-50. Both States’ CWA claims and Utah’s RCRA claim must therefore be 

dismissed for lack of jurisdiction. 

B. Utah’s RCRA Claim Is Barred by RCRA’s Limitations on Citizen Suits. 

In addition to CERCLA’s withdrawal of federal jurisdiction for claims that challenge 

CERCLA removal and remedial actions, RCRA contains another restriction. RCRA precludes 

imminent and substantial endangerment citizen suits when EPA is engaged in CERCLA removal 
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actions or diligently proceeding with remedial actions. 42 U.S.C. § 6972(b)(2)(B)(ii), (iii). These 

RCRA provisions provide further, independent grounds for dismissal of Utah’s RCRA claim.  

 RCRA’s citizen suit provision prohibits an imminent and substantial endangerment claim 

if EPA, “in order to restrain or abate acts or conditions which may have contributed or are 

contributing to the activities which may present the alleged endangerment —  

  . . .  

 (ii) is actually engaging in a removal action under section 104 of [CERCLA]; 

(iii) has incurred costs to initiate a Remedial Investigation and Feasibility Study under 

section 104 of [CERCLA] and is diligently proceeding with a remedial action under that 

Act . . .”  

Id. § 6972(b)(2)(B)(ii), (iii).  

 Utah’s RCRA claim is barred by both sections 6972(b)(2)(B)(ii) and (iii). First, EPA is 

actually engaged in a removal action under section 104 of CERCLA, 42 U.S.C. § 9604, in order 

to restrain and abate conditions that may have contributed or are contributing to the alleged 

endangerment in the San Juan River and Lake Powell. Since October 2015, EPA has operated a 

water treatment plant downstream of the GKM, an action taken under EPA’s removal authority, 

id. § 9604(c). EPA Action Memo, Jan. 12, 2017, Ex. 2, at 9. The water treatment plant removes 

hazardous substances from mine waste water that would otherwise contribute contaminants to 

water and sediments that have historically reached the State of Utah. See Thomas Decl. ¶¶ 10, 

14. Therefore, Utah’s RCRA claim alleging an imminent and substantial endangerment to health 

and the environment in the State of Utah caused by releases from the GKM is barred by EPA’s 

removal action to treat releases from the GKM. That removal is an activity to “restrain or abate 
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acts or conditions which may have contributed or are contributing to the activities which may 

present the alleged endangerment.” 42 U.S.C. § 6972(b)(2)(B)(ii).  

Second, Utah’s claims are barred because EPA has incurred costs to initiate a Remedial 

Investigation and Feasibility Study and is diligently proceeding with remedial actions. These 

actions address ongoing releases of hazardous substances to the Animas River that contribute to 

the alleged endangerment. EPA has incurred costs from the Superfund for remedial investigation 

activities since the Bonita Peak Mine District was placed on the NPL. Thomas Decl. ¶ 8; see 

McGregor v. Indus. Excess Landfill, 709 F. Supp. 1401 (N.D. Ohio 1987) (committing 

Superfund dollars by the EPA constitutes, as a matter of law, the incurrence of costs for purposes 

of section 6972(b)(2)(B)(iii)). The funded investigations resulted in the proposal in May 2018 of 

26 interim remedial actions at mining-related sources to address the ongoing release of 

contaminants from locations in the Upper Animas Basin. See Proposed Plan for Interim 

Remedial Action, Ex. 6 at 1. These activities are concurrent with the ongoing preparation of the 

Site-wide Remedial Investigation, and are evidence of EPA’s diligent progress with remedial 

action. Id. at 2; see Thomas Decl. ¶ 14 (acknowledging that the Site is targeted for “immediate 

and intense attention”). EPA’s ongoing removal and remedial actions address the sources of 

contamination that are allegedly contributing to an imminent and substantial endangerment in 

Utah and preclude Utah’s RCRA claim.  

II. NEW MEXICO AND UTAH FAIL TO STATE A CLAIM UNDER SECTION 
1365(h). 

 
Both New Mexico and Utah assert claims under CWA section 1365(h), 33 U.S.C. 

§ 1365(h), relating to discharges from mining sources in Colorado. NM Am. Compl. ¶ 162 

(asserting that Colorado failed to permit hundreds of abandoned mines, and New Mexico is 

authorized to compel the Administrator to abate pollution); UT Am. Compl. ¶ 128 (asserting that 
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EPA discharged pollutants from the GKM into Utah when the August 5, 2015 release occurred). 

Even if section 9613(h) of CERCLA, 42 U.S.C. § 9613(h), does not bar New Mexico’s and 

Utah’s CWA claims, these claims must be dismissed pursuant to Rule 12(b)(6) because neither 

state has pled a claim under CWA section 1365(h) for which relief may be granted.  

A. Section 1365(h) Authorizes a Claim Against EPA Only Based On Ongoing 
Individual Discharges by Identified Persons. 

 
Both New Mexico and Utah assert that section 1365(h) of the CWA, 33 U.S.C. 

§ 1365(h), allows a state governor to bring a claim against EPA to require the agency to abate 

polluted waters in other states. It does not. Section 1365(h) provides a narrow waiver of 

sovereign immunity that allows a state to sue EPA in limited circumstances. In full, section 

1365(h) provides: 

A Governor of a State may commence a civil action under subsection (a) [the citizen-suit 
provision], without regard to the limitations of subsection (b) of this section [requiring 
notice prior to filing a citizen suit], against the Administrator where there is alleged a 
failure of the Administrator to enforce an effluent standard or limitation under this 
chapter the violation of which is occurring in another State and is causing an adverse 
effect on the public health or welfare in his State, or is causing a violation of any water 
quality requirement in his State. 
 

Once again, waivers of sovereign immunity must be unequivocal, and are strictly construed in 

favor of the sovereign. Sierra Club v. Lujan, 972 F.2d 312, 314 (10th Cir. 1992). The Court 

“may not extend [the waiver] beyond what the language of the statute requires.” Id. (citing 

Ruckelshaus v. Sierra Club, 463 U.S. 680, 686 (1983)); DOE v. Ohio, 503 U.S. 607, 615 (1992) 

(announcing same principle in interpreting the CWA’s citizen suit provision).  

In addition to the narrow construction given to waivers of sovereign immunity, because 

section 1365(h) implicates EPA’s enforcement discretion—the provision provides a cause of 

action based on the “failure of the Administrator to enforce”—the strictures of Heckler v. 

Chaney, 470 U.S. 821 (1985), govern. Under Heckler and its progeny, an “agency’s decision not 
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to take enforcement action should be presumed immune from judicial review,” unless the 

“substantive statute has provided guidelines for the agency to follow in exercising its 

enforcement powers.” Id. at 831-33. Thus, a claim alleging that an agency failed to take 

enforcement action is cognizable only if the statute at issue both “indicate[s] an intent to 

circumscribe agency enforcement discretion, and has provided meaningful standards for defining 

the limits of that discretion.” Id. at 834-35 (emphasis added); Sierra Club v. Hodel, 848 F.2d 

1068, 1075 (10th Cir. 1988) (review of enforcement decision available under Heckler where law 

at issue “imposes a definite standard” on the agency to take enforcement action when set criteria 

are met); Mahamat v. Gonzales, 430 F.3d 1281, 1284 (10th Cir. 2005) (relying on Heckler to 

reject petitioner’s claim where he did not articulate the statutory “standards to judge [the 

agency’s] exercise of discretion”).6 This longstanding presumption against judicial review of 

executive agency enforcement decisions is rooted in separation of powers concerns. See Heckler, 

470 U.S. at 834-35. 

Section 1365(h) “indicate[s] an intent to circumscribe agency enforcement discretion” 

because it allows a suit against the Administrator related to the Administrator’s failure to 

enforce. Id. A claim pursuant to section 1365(h) is cognizable, however, only if the CWA has 

also “provided meaningful standards for defining the limits of [the agency’s] discretion” for this 

court to apply in adjudicating the state’s claim. Id. Thus, New Mexico’s and Utah’s CWA claims 

                                                            
6 While Heckler addressed the reviewability of agency enforcement decisions in the context of a 
claim brought under the Administrative Procedure Act, the Supreme Court has made clear that 
Heckler’s principles on executive enforcement discretion apply broadly to claims brought under 
other laws as well. See, e.g., Massachusetts v. EPA, 549 U.S. 497 (2005) (asserting that “an 
agency's refusal to initiate enforcement proceedings is not ordinarily subject to judicial review”); 
ICC v. Bhd. of Locomotive Eng’rs, 482 U.S. 270, 282 (1987) (holding that Heckler announced 
the “traditional principle” of the unavailability of judicial review over executive enforcement 
decisions and applied principle to determine whether review was available under the Hobbs Act). 
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are viable only to the extent that section 1365(h)’s key language—“effluent standard or 

limitation” and “failure of the Administrator to enforce”—in the context of the CWA, provide a 

“definite standard” by which to judge EPA’s exercise of discretion. See Sierra Club, 848 F.2d at 

1075; see also Lee v. Mukasey, 527 F.3d 1103, 1106 (10th Cir. 2008) (“It is a ‘fundamental 

canon of statutory construction that the words of a statute must be read in their context and with 

a view to their place in the overall statutory scheme.’”(citing FDA v. Brown & Williamson 

Tobacco Corp., 529 U.S. 120, 132-33 (2000)). 

As to the first phrase, the CWA defines “effluent standard or limitation” to include, 

among other things not relevant here, “an unlawful act under subsection (a) of section 1311.” 

§ 1365(f).7 Section 1311(a) then defines as unlawful “the discharge of any pollutant by any 

person” without complying with specified provisions, including the permit requirement. Id. 

(emphasis added). Thus, for present purposes, the term “effluent standard or limitation” means 

just this—the discharge of any pollutant by any person without a permit.8  

Next, section 1319, which is titled “Enforcement,” gives meaning to section 1365(h)’s 

use of the terms “violation” and “failure of the Administrator to enforce.” It states that 

“[w]henever, on the basis of any information available to him, the Administrator finds that any 

person is in violation of . . . section 1311,” he “shall proceed under his authority in paragraph 

(3).” § 1319(a)(1) (emphasis added). Paragraph (3) in turn provides that the Administrator shall 

“issue an order requiring such person to comply with [§ 1311],” or he shall “notify the person in 

                                                            
7 New Mexico’s and Utah’s allegations focus only on section 1311(a) (NM Am. Compl. ¶ 162; 
Utah Am. Compl. ¶ 128), and none of the alternative definitions in section 1365(f)(2)-(7), clearly 
apply to the unpermitted discharge of pollutants from abandoned mines.  
 
8 The Act further defines the terms “discharge of a pollutant,” § 1362(12), and also the term 
“person,” §§ 1362(5), 1365(a). 
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the alleged violation and such State of such finding.” § 1319(a) (3) (emphasis added). The 

enforcement actions EPA may take against such a “person” include issuing administrative orders 

or bringing judicial actions, as EPA sees fit. § 1319(a).9  

In addition, the CWA also makes clear that a claim is available under section 1365(h) 

only where there is an ongoing violation that is causing harm downstream. The provision uses 

the present tense, and addresses a violation “which is occurring in another state and is causing an 

adverse effect . . .” in the downstream state. Id. (emphasis added); see also Gwaltney of 

Smithfield v. Chesapeake Bay Found., Inc., 484 U.S. 49, 57 (1987) (use of present tense in 

related citizen suit provision, § 1365(a), shows that the CWA does not provide a cause of action 

for “wholly past” violations). 

In sum, to plead a claim under section 1365(h), New Mexico and Utah must allege an 

individual discharge of a pollutant, by an identified person, that is ongoing, causing harm 

downstream, and which the Administrator has failed to take action against consistent with 

section 1319(a). As discussed in the next section, neither state has met this standard. 

B. Neither New Mexico nor Utah Has Pled a Claim Under Section 1365(h). 

New Mexico has not pled the required elements of a section 1365(h) claim. New Mexico 

alleges that Colorado’s failure as the permitting authority to issue permits under the CWA to 

“hundreds of inactive and abandoned mines” is an “unlawful act” under section 1311(a), and that 

these unpermitted “[p]ast and present discharges” “are causing adverse effects on the public 

                                                            
9 While the Act provides that the Administrator “shall” take certain enforcement actions when 
statutory criteria are met, the Tenth Circuit has held that this language “does not impose a 
mandatory duty on the Administrator.” Amigos Bravos v. EPA, 324 F.3d 1166, 1171-72 (10th 
Cir. 2003). Rather, the Administrator retains discretion to determine when enforcement is 
warranted under this provision, particularly where he has not made a finding that a violation has 
occurred. Id. 
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health and welfare in New Mexico.” NM Am. Compl. ¶ 162. Even if true, allegations that 

Colorado has failed to properly permit abandoned mines would not establish the existence of an 

“unlawful act” within the meaning of Section 1311(a), such that EPA would be authorized to 

take enforcement action under section 1319.  

As already discussed, section 1311(a) prohibits “the [unpermitted] discharge of any 

pollutant by any person.” It says nothing about requiring the Administrator or a state 

administering a permitting program to issue a permit, or otherwise abate pollution from 

unauthorized discharges. Id.; see Amigos Bravos, 324 F.3d at 1171-72. New Mexico’s 

generalized allegations concerning Colorado’s alleged failure to properly permit abandoned 

mines are thus wholly insufficient to meet New Mexico’s burden of identifying an “unlawful act 

under [section 1311(a)],” i.e., an ongoing, unpermitted discharge of a pollutant by an identified 

person subject to EPA’s enforcement powers that is causing harm in New Mexico. New Mexico 

has thus failed to state a claim under section 1365(h). See Ks. Penn Gaming, LLC v. Collins, 656 

F.3d 1210, 1215 (10th Cir. 2011) (allegations that are “so general that they encompass a wide 

swath of conduct” do not meet specificity requirements).10 

Utah’s allegations are likewise insufficient to state a claim. Utah alleges that EPA 

violated section 1365(h) by “causing the Blowout” on August 5, 2015, and that this discharge 

constitutes a failure to enforce an effluent standard or limitation. UT Am. Compl. ¶¶ 126-28. 

                                                            
10 For similar reasons, New Mexico lacks Article III standing to bring a section 1365(h) claim. 
New Mexico seeks to compel EPA to “seek abatement of pollution” from “numerous inactive 
and abandoned mines” in Colorado. NM Am. Compl. ¶ 213. At bottom, New Mexico is 
attempting to use the CWA to compel EPA to abate water pollution from hundreds of 
unspecified upstream mines. The Supreme Court has made it clear that such sweeping 
programmatic challenges are not justiciable, and that cognizable claims must instead challenge 
only “specifically identifiable Government violations of law.” Lujan v. Defenders of Wildlife, 
504 U.S. 555, 568 (1992). 
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Utah does not, as it must, allege ongoing unlawful conduct “which is occurring in another state 

and is causing an adverse effect . . ..” § 1365(h) (emphasis added). Rather, Utah alleges only a 

“wholly past” violation, asserting that EPA’s conduct on August 15, 2015 resulted in a discharge 

to the Animas River. UT Am. Compl. ¶ 128. Thus, its claim is not cognizable under section 

1365(h). See Gwaltney, 484 U.S. at 57. Moreover, assuming that the August 5, 2015 discharge 

violated section 1311(a), there is nothing in the Act equating a discharge to a “failure to 

enforce,” or that EPA must take an enforcement action against itself in those circumstances. See 

supra. And, any such requirement that EPA initiate enforcement actions against itself would 

create constitutional problems Utah utterly fails to grapple with. E.g., Clinton v. Jones, 520 U.S. 

681, 711-13 (1997) (Breyer, J., concurring) (describing principle of the unitary executive). 

Even if New Mexico or Utah had stated a claim under section 1365(h), the relief that they 

seek is not available. New Mexico asks the Court to order abatement upstream of “numerous 

inactive and abandoned mines” (NM Am. Compl. ¶ 213), and Utah asks for “abatement of 

pollutants released in the Blowout” as relief (UT Am. Compl. ¶ 128). No provision of the CWA 

assigns to the Administrator a duty to “abate” pollution wherever it may be found, let alone a 

“definite standard” for when abatement must take place. Hodel, 848 F.2d at 1075; Heckler, 470 

U.S. at 834-35. Rather, as discussed above, under section 1319(a) the Administrator may take 

action against identifiable persons for specific unlawful conduct once the Administrator has 

made a finding that a violation of Section 1311(a) occurred. Even given a properly-pled claim 

under section 1365(h), see Heckler, 470 U.S. at 831-32, New Mexico and Utah thus would, at 

most, be able to obtain an order directing EPA to take some action under section 1319(a), with 

the nature of the action left entirely to EPA’s discretion, see also Amigos Bravos, 324 F.3d at 
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1171-72; Sierra Club, 972 F.2d at 314 (requiring waivers of sovereign immunity to be narrowly 

construed).  

III. SOVEREIGN PLAINTIFFS’ ALLEGATIONS DO NOT IDENTIFY AN 
APPLICABLE WAIVER OF EPA’S SOVEREIGN IMMUNITY OR A BASIS FOR 
EPA LIABILITY UNDER CERCLA.  

 
The Sovereign Plaintiffs also fail to state a claim against EPA under CERCLA. Congress 

provided a limited waiver of sovereign immunity for federal agencies under CERCLA. That 

waiver does not extend to EPA’s conduct here. And even if that limited waiver is determined to 

apply here, Sovereign Plaintiffs’ allegations still do not identify a factual basis to hold EPA 

liable under section 9607(a) of CERCLA, 42 U.S.C. § 9607(a). 

 A. EPA Retains Sovereign Immunity When Responding to a Release or 
   Substantial Threat of Release of Hazardous Substances Caused by Others.  

 
New Mexico’s First and Second Causes of Action, the Navajo Nation’s First and Second 

Claims for Relief, and Utah’s First and Second Causes of Action are premised on the erroneous 

contention that Congress waived EPA’s sovereign immunity when EPA’s sole nexus to a site is 

to conduct a CERCLA response to a release or substantial threat of release of hazardous 

substances caused by others. Every reported district court case to address CERCLA’s waiver of 

sovereign immunity, under similar factual circumstances, has held that EPA retains sovereign 

immunity when EPA’s sole involvement at the site consists of actions taken under CERCLA 

section 9604 to respond to releases caused by others. This Court should likewise uphold EPA’s 

sovereign immunity in this case.  

A party seeking to sue the United States or one of its agencies bears the burden of 

demonstrating that a specific statutory provision waives the government’s sovereign immunity. 

Fostvedt v. United States, 978 F.2d 1201, 1203-04 (10th Cir. 1992). Unless Congress has 

consented to a cause of action against the United States, there is no jurisdiction in any court to 
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entertain such suits. United States v. Mitchell, 463 U.S. 206, 212 (1983). A waiver of immunity 

must be “unequivocally expressed” in the text of the statute and cannot be merely implied. 

United States v. Nordic Village, Inc., 503 U.S. 30, 33 (1992); Sierra Club v. Lujan, 972 F.2d 312, 

314 (10th Cir. 1992). Furthermore, waivers of sovereign immunity are “construed strictly in 

favor of the sovereign.” DOE, 503 U.S. at 614; Sierra Club, 972 F.2d at 314. 

CERCLA’s waiver of sovereign immunity, 42 U.S.C. § 9620(a)(1), states that federal 

departments and agencies “shall be subject to, and comply with, this chapter in the same manner 

and to the same extent, both procedurally and substantively, as any nongovernmental entity, 

including liability under [section 107].” Id. § 9620(a)(1). Section 9607(a)(1)-(4), in turn, 

establishes liability under CERCLA for four categories of covered persons, referred to as owners 

and operators, owners and operators at the time of disposal, arrangers, and transporters. Id. 

§ 9607(a); see infra at 32-33. Therefore, a federal agency may be liable if it, acting like a private 

party, falls within one of these four categories.11  

When EPA undertakes actions pursuant to CERCLA section 9604(a)(1) in response to a 

release of hazardous substances caused by others, it “does not subject itself to liability under 

section [96]07(a).” In re Paoli R.R. Yard PCB Litig., 790 F. Supp. 94, 97 (E.D. Pa. 1992), aff’d, 

980 F.2d 724 (3d Cir. 1992); 42 U.S.C. § 9604(a)(1). Section 9620(a)(1) does not expressly and 

unequivocally waive EPA’s immunity in situations where EPA does not, and never has had, any 

connection to the site but for EPA’s section 9604 response actions. See United States v. Atlas 

                                                            
11 For example, the United States may be liable under CERCLA section 9607(a) where it acts 
analogous to a business concern, such as a federal agency owning a hazardous waste facility, 
operating a facility at the time hazardous substances were disposed of, or arranging for the 
disposal of its hazardous waste. See FMC Corp. v. U.S. Dep’t of Commerce, 29 F.3d 833, 835-41 
(3d Cir. 1994). As discussed below, however, here EPA does not fit within any of the section 
9607 categories. Infra Argument III.B. 

Case 1:18-md-02824-WJ   Document 44   Filed 07/25/18   Page 45 of 87



30 
 

Minerals & Chems., Inc., 797 F. Supp. 411, 421 (E.D. Pa. 1992) (finding that the waiver found 

in section 9620 does not extend to EPA response action because “when the EPA undertakes such 

actions, it is not acting like a private party”). Waivers of sovereign immunity against the United 

States must be strictly construed, and section 9620(a)(1) cannot be read as a more general waiver 

of sovereign immunity that would subject EPA to liability for response actions taken under 

section 9604. United States v. W. Processing Co., 761 F. Supp. 725, 729 (W.D. Wash. 1991) 

(holding that CERCLA does not waive sovereign immunity for claims based on EPA’s cleanup 

activities because “a waiver of sovereign immunity cannot be based on such tenuous ground as 

an implication, especially one of such ghostly manifestation”). 

The Third Circuit Court of Appeals confirmed that CERCLA section 9620(a)(1) does not 

waive EPA’s immunity for response actions when such actions are EPA’s sole connection to the 

site. See FMC Corp. v. U.S. Dep’t of Commerce, 29 F.3d 833, 841-42 (3d Cir. 1994). Rather, a 

waiver of sovereign immunity exists where “the government’s involvement . . . [is] not in 

response to a threatened release of hazardous materials.” Id. (emphasis added). In FMC, the court 

of appeals reviewed claims against the U.S. Department of Commerce arising from its 

substantial involvement during World War II in the operational decision-making at a rayon plant 

from which hazardous substances were released. Id. at 843-46. The court found a waiver of 

sovereign immunity for such conduct. It noted that the Department of Commerce’s conduct was 

unlike actions taken “solely with the purpose of cleaning up hazardous materials—activities 

undertaken to ‘ameliorate a dangerous situation that, but for the prior action of the generators and 

transporters of the hazardous waste, would not exist.’” Id. at 841. The Third Circuit explained 

that Congress did not intend CERCLA to discourage the government from taking response 

actions by making the government liable for attempts to clean up waste created by others. Id.; see 
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also Coeur D’Alene Tribe v. Asarco, Inc., 280 F. Supp. 2d 1094, 1125 n.23 (D. Idaho 2003) 

(distinguishing government actions sufficient to waive immunity from government CERCLA 

cleanup actions at a site for which the government is immune from suit.)  

For similar reasons, every reported federal district court decision to address EPA’s 

potential liability from actions associated with its cleanup activities has held that Congress did 

not waive EPA’s sovereign immunity.12 See, e.g., United States v. Azrael, 765 F. Supp. 1239, 

1244 (D. Md. 1991); United States v. W. Processing Co., 761 F. Supp. 725, 729 (W.D. Wash. 

1991); United States v. Am. Color & Chem. Corp., 858 F. Supp. 445, 449-50 (M.D. Pa. 1994); 

Richland-Lexington Airport Dist. v. Atlas Props., 854 F. Supp. 400, 414 (D. S.C. 1994); United 

States v. Atlas Minerals & Chems., Inc., 797 F. Supp. 411, 419-21 (E.D. Pa. 1992); In re Paoli 

R.R. Yard PCB Litig., 790 F. Supp. at 97; B.R. MacKay & Sons v. United States, 633 F. Supp. 

1290, 1296 n.9 (D. Utah 1986); United States v. Hardage, No. CIV-86-1401-P, 1989 U.S. Dist. 

LEXIS 17236, at *3-5 (W.D. Okla. Nov. 22, 1989).  

Plaintiffs’ claims against EPA do not fall within the scope of Congress’ waiver of 

sovereign immunity in section 9620(a)(1). Plaintiffs do not allege that EPA’s involvement at 

GKM was for any purpose other than to respond to releases from the mine as part of a site 

investigation. See NM Am. Compl. ¶ 77; see also id. ¶¶ 78-98; NN Am. Compl. ¶¶ 67-68; Utah 

Am. Compl. ¶¶ 34-35. This is not a case involving, for example, the alleged release of hazardous 

                                                            
12 The factual circumstances giving rise to United States v. Iron Mountain Mines, Inc., 881 F. 
Supp. 1432, 1448-49 (E.D. Cal. 1995), in which the court found no “remedial” immunity under 
CERCLA, did not concern an EPA response action taken under CERCLA. Two court of appeals 
decisions that found a waiver of immunity arising from the United States’ activities in World 
War II—United States v. Shell Oil Co., 294 F.3d 1045 (9th Cir. 2002) and East Bay Mun. Util. 
Dist. v. United States, 142 F.3d 479 (D.C. Cir. 1998)—similarly did not involve claims against 
EPA arising from its CERCLA section 9604 activities in response to the release of hazardous 
substances caused by others.  
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substances from a federal installation, or from an industrial site formerly owned or operated by a 

federal government agency. Instead, Plaintiffs’ CERCLA claims are based entirely on EPA’s 

actions in its capacity as the agency charged with responding to releases of hazardous 

substances. NM Am. Compl. ¶¶ 127-29; NN Am. Compl. ¶¶ 123-25; Utah Am. Compl. ¶¶ 68-69. 

Congress did not intend for EPA to be potentially liable under section 9607(a) when its sole 

nexus to the site arises from EPA’s response to a release of hazardous substances. See W. 

Processing, 761 F. Supp. at 729 (When EPA carries out response actions at a site, “the EPA is 

not analogous to an agency of the Federal Government that may have generated its own waste 

and transported it to the site.”)  

Plaintiffs have thus failed to carry their burden of identifying a waiver of sovereign 

immunity that would allow their claims based upon EPA’s response actions at GKM. 

Accordingly, those claims should be dismissed for lack of subject-matter jurisdiction. 

B. Plaintiffs’ Allegations Fail to State a Claim for Relief Against EPA Under 
CERCLA.  

 
Sovereign Plaintiffs’ CERCLA claims against EPA must be dismissed for a second, 

independent reason: their allegations fail to plausibly establish that EPA is a “covered person” 

with potential liability for response costs under CERCLA. Although CERCLA is a strict liability 

statute, Matter of Bell Petroleum Servs., Inc., 3 F.3d 889, 897 (5th Cir. 1993), it does not 

“automatically assign liability to every party with any connection to a contaminated facility,” 

United States v. Qwest Corp., 353 F. Supp. 2d 1048, 1051 (D. Minn. 2005) (internal quotation 

marks omitted). Rather, as noted above, the statute specifies four categories of “covered persons” 

(colloquially known as “potentially responsible parties” or “PRPs”) that may be liable: (1) 

“owner[s] and operator[s]” of facilities where hazardous substances are released; (2) owners and 

operators of such facilities “at the time of disposal of any hazardous substance”; (3) persons who 
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“arranged for disposal or treatment” of hazardous substances; and (4) certain transporters of 

hazardous substances. 42 U.S.C. § 9607(a)(1)-(4); supra at 5. Plaintiffs contend that EPA is 

liable as an operator, an arranger, and a transporter. See NM Am. Compl. ¶¶ 127-29; NN Am. 

Compl. ¶¶ 153-55; Utah Am. Compl. ¶¶ 68-69. But their complaints fail to plausibly establish a 

factual basis for liability under any of these three categories. The claims must therefore be 

dismissed. 

1. Plaintiffs have not adequately alleged that EPA is liable as an 
“operator.”  

 
The term “operator” under CERCLA section 9607(a) has its “ordinary [and] natural 

meaning”—an “operator” is generally “someone who directs the workings of, manages, or 

conducts the affairs of a facility.” United States v. Bestfoods, 524 U.S. 51, 66 (1998). The 

Supreme Court explained in Bestfoods that given “CERCLA’s concern with environmental 

contamination,” operator liability exists where the person “manage[s], direct[s], or conduct[s] 

operations specifically related to pollution, that is, operations having to do with the leakage or 

disposal of hazardous waste, or decisions about compliance with environmental regulations.” Id. 

at 66-67. To determine whether a defendant meets this definition, many courts have examined 

whether the person was “actively involved in” the facility’s “operations and decision-making.” 

City of Wichita v. Trustees of the Apoco Oil Corp. Liquidating Trust, 306 F. Supp. 2d 1040, 1054 

(D. Kan. 2003). In other words, an entity that “‘make[s] the relevant decisions’ regarding the 

disposal of hazardous wastes ‘on a frequent . . . basis’” is an operator. Lockheed Martin Corp. v. 

United States, 35 F. Supp. 3d 92, 121 (D.D.C. 2014) (quoting City of Wichita), aff’d, 833 F.3d 

225 (D.C. Cir. 2016); TDY Holdings, LLC v. United States, 122 F. Supp. 3d 998, 1017 (S.D. Cal. 

2015) (same), rev’d & remanded on other grounds, 872 F.3d 1004 (9th Cir. 2017); see also, e.g., 

Miami-Dade Cty. v. United States, 345 F. Supp. 2d 1319, 1342 (S.D. Fla. 2004) (holding the 
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United States not liable when “federal personnel did not . . . direct [the contractor’s] employees 

in their daily work”). 

The same analysis applies where a plaintiff alleges that a governmental entity is an 

“operator.” FMC Corp., 29 F.3d at 840. The government may be liable where it is actually 

“running the facility” in a “hands-on” manner. United States v. Township of Brighton, 153 F.3d 

307, 316 n.11 (6th Cir. 1998). By contrast, the court reasoned in Township of Brighton, a 

governmental entity would not be liable as an operator where it is merely invoking its 

“conventional police power to ensure that [hazardous substances] do[ ] not pose a threat to public 

health and safety.” 153 F.3d at 315. 

Applying this rule, EPA is not an operator where its only involvement at a facility 

consists of a CERCLA response action to ensure that contamination created by others does not 

more broadly endanger the public. See id.; see also W. Processing, 761 F. Supp. at 731 

(concluding that EPA was not acting as an operator when its response actions cleaning up 

hazardous substances were remedial in nature).13 This makes perfect sense. EPA’s response 

actions are not the “running” or “management” of a facility as those terms are commonly 

understood—no one would say that EPA is running a facility like a mine when EPA is merely 

exercising response authority under CERCLA to clean up contamination created by others. See 

Bestfoods, 524 U.S. at 66-67 (the plain meaning of “operator” is one who “conduct[s] the affairs 

of; manage[s]; [or] operate[s] a business”).  

                                                            
13 Courts similarly have held that states and municipalities cannot be liable as CERCLA 
operators or arrangers as a result of their cleanup efforts at hazardous waste sites. See, e.g., 
Stilloe v. Almy Bros., Inc., 782 F. Supp. 731, 736 (N.D.N.Y. 1992); see also United States v. 
Dart. Indus., Inc., 847 F.2d 144, 145-46 (4th Cir. 1988) (finding state environmental agency had 
no liability for permitting and inspecting a dump site).  
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Declining to hold EPA liable as an “operator” when it is cleaning up contamination 

created by others is consistent with CERCLA’s broader statutory scheme. As the court observed 

in Western Processing, CERCLA’s “statutory scheme was designed to compel commercial 

concerns to internalize the costs of waste disposal,” and the United States “is to contribute its 

share when it acts in a fashion analogous to that of a business concern.” 761 F. Supp. at 730. 

However, “[t]hat does not mean that Congress intended to shift liability back to the taxpayers” 

when EPA’s cleanup efforts at hazardous waste sites “are less than successful.” Id. Such a rule 

would expose EPA (and the taxpayers) to the risk of enormous liability every time EPA 

exercises its statutory authority to respond to releases or threatened releases of hazardous 

substances.  

Here, there are no allegations that EPA at any time “directed the workings [or] business” 

of the GKM, Bestfoods, 524 U.S. at 66-67, or otherwise directly managed the mine’s business 

affairs in its efforts to safeguard public health and the environment, Township of Brighton, 153 

F.3d at 315. Rather, Sovereign Plaintiffs’ allegations confirm that EPA was conducting a 

response action at the time of the spill—it was seeking to clean up contamination created by 

others. New Mexico alleges that mining operations at the GKM ceased in the early 1990’s. NM 

Am. Compl. ¶ 29. It alleges that EPA initially became involved at the mine many years later to 

help “recla[im]” it after a historical adit collapsed and acid mine drainage began spilling into a 

nearby creek. NM Am. Compl. ¶¶ 62-64, 75. New Mexico further alleges that, along with other 

efforts to clean up hazardous substances, EPA “collected water samples” and “started 

constructing a water management and treatment system to handle an anticipated increase in 

discharges from the mine.” NM Am. Compl. ¶¶ 90-91. The Navajo Nation makes similar 

contentions. See, e.g., NN Am. Compl. ¶ 67 (alleging that EPA was working at the mine site to 
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“investigate[ ] the acid mine drainage”); Utah Am. Compl. ¶ 34-35. These allegations do not 

demonstrate that EPA was “manag[ing], direct[ing], or conduct[ing]” mine operations with 

respect to pollution. Bestfoods, 524 U.S. at 66-67. Nor are such efforts similar to circumstances 

where the government is the current or former owner of a facility or has some responsibility for 

its operation or disposal activities that is unrelated to any exercise of CERCLA response 

authority. See, e.g., Nu-West Mining v. United States, 768 F. Supp. 2d 1082, 1085-86, 1088 (D. 

Idaho 2011) (finding operator liability where a federal agency managed the design and location 

of waste dumps on government-owned land) 14; TDY Holdings, 122 F. Supp. 3d at 1015-17 

(finding government liable as former owner of a facility under 42 U.S.C. § 9607(a)(2) where it 

owned the equipment from which releases occurred). Nothing in the Plaintiffs’ allegations 

suggests that EPA performed the type of hands-on management of mine operations, either at the 

time the mine was operating or during cleanup efforts, that could plausibly give EPA “operator” 

status under Bestfoods and its progeny.  

2. Plaintiffs have not adequately alleged that EPA is liable as an 
“arranger” or as a “transporter.” 

 
Section 9607(a)(3) of CERCLA provides that an arranger is one who “arrange[s] for 

disposal . . . of a hazardous substance.” 42 U.S.C. § 9607(a)(3). The Supreme Court explained 

that an entity “arranges for disposal” where it “takes intentional steps to dispose of a hazardous 

substance.” Burlington N., 556 U.S. at 611. See also Celanese Corp. v. Martin K. Eby Constr. 

                                                            
14 EPA’s involvement at the GKM is nothing like the government’s involvement at the site at 
issue in Nu-West Mining. In that case, the government entity owned the land where the mining 
was taking place, owned the hazardous substance at issue, approved the mining plans and 
regularly inspected the operations to ensure compliance with them, and directly “manag[ed]” the 
disposal of hazardous substances during the course of active mining operations by specifying the 
“design and location” of waste dumps. Id. at 1085-86, 1089-91. There are no similar allegations 
concerning EPA here.  
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Co., Inc., 620 F.3d 529 (5th Cir. 2010) (holding construction company was not liable as an 

arranger where it damaged a pipeline carrying methanol with its backhoe because it lacked the 

intent to dispose of hazardous substances). “Arranger liability is intended to deter and, if 

necessary, to sanction parties seeking to evade liability by contracting away responsibility.” 

Chevron Mining, Inc. v. United States, 139 F. Supp. 3d 1261, 1276 (D.N.M. 2015) (internal 

quotation and citation omitted), aff’d in part, 863 F.3d 1261 (10th Cir. 2017). 

Plaintiffs have not plausibly alleged the requisite facts to establish EPA intended to 

dispose of a hazardous substance while trying to abate the pollution that others had caused. See 

Burlington N., 556 U.S. at 611; see also, e.g., United States v. Dico, Inc., 808 F.3d 342 (8th Cir. 

2015) (intent analysis applied to the sale of dilapidated buildings contaminated with PCBs); 

United States v. Gen. Elec. Co., 670 F.3d 377 (1st Cir. 2012) (intent analysis applied to the sale 

of scrap “Pyranol” waste); United States v. Wash. State Dept. of Transp., 716 F.Supp.2d 1009 

(W.D. Wash. June 7, 2010) (intent analysis applied to the construction of stormwater drainage 

systems for highways).15 Neither New Mexico nor the Navajo Nation assert that the intent of 

EPA’s actions was to dispose of acid mine drainage and heavy chemicals. Nor could they, as 

EPA’s intent plainly was to investigate acid mine drainage. See, e.g., NM Am. Compl. ¶¶ 77-78 

(EPA’s plan was to “investigate the drainage situation” while taking “precautionary measures to 

prevent a blowout of impounded water from the adit”). Thus, Plaintiffs’ allegations are patently 

                                                            
15 The requirement of “intent” is not limited strictly to cases involving “sale of a new, useful 
product,” as Judge Armijo concluded prior to the reassignment of New Mexico’s lawsuit. New 
Mexico v. EPA, No. 16-CV-465 MCA/LF, 2018 WL 840007, at *10 (D.N.M. Feb. 12, 2018); see 
Chevron Mining, Inc. v. United States, 863 F.3d 1261, 1279 (10th Cir. 2017) (explaining that to 
be an arranger, a person “must have taken intentional steps to dispose of a hazardous substance”) 
(emphasis added); see also United States v. Cello-Foil Prods., 100 F.3d 1227, 1231-32 & n.1 
(6th Cir. 1996) (pre-Burlington decision holding that intent may be proven by the totality of the 
circumstances, regardless of whether the transaction could be construed as a sale of a useful 
product). 
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insufficient to demonstrate that their claim is “plausible on its face.” Toone v. Wells Fargo Bank, 

N.A., 716 F.3d 516, 520-21 (10th Cir. 2013) (citing Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009)). 

In fact, Plaintiffs’ allegations show the opposite: that EPA did not intend for the spill to take 

place. New Mexico’s amended complaint states that the spill happened when a “backhoe 

operator reported hitting a ‘spring,’” and “just moments after the blowout” asked ‘“What do we 

do now?’” NM Am. Compl. ¶ 98. The other complaints recount similar facts: i.e., that 

“pressurized water began spurting out” as workers excavated an adit and that the blowout caused 

“[p]ersonnel on site [to] evacuate[ ] the area.” NN Am. Compl. ¶¶ 103-04; see also Utah Am. 

Compl. ¶¶ 58-59. Plaintiffs have thus failed to allege facts sufficient to state a claim that EPA is 

liable as an “arranger” under CERCLA.  

Plaintiffs’ allegations that EPA is liable as a “transporter” under section 9607(a)(4) 

similarly fail. 42 U.S.C. § 9607(a)(4). Transporter liability requires a showing that the defendant 

brought waste to a site, accepted waste for transport, or selected a disposal facility. Id.; see, e.g., 

United States v. Hardage, 761 F. Supp. 1501, 1511-12 (W.D. Okla. 1990). No Plaintiff even 

attempts to allege any such actions by EPA.  

For the above reasons, if the Court does not dismiss Sovereign Plaintiffs’ CERCLA 

claims under Rule 12(b)(1) for lack of jurisdiction, it should do so under Rule 12(b)(6). 

IV. PLAINTIFFS’ TORT CLAIMS AGAINST THE UNITED STATES ARE 
JURISDICTIONALLY BARRED. 
 

 Plaintiffs have additionally alleged various tort causes of action against the United States 

pursuant to the Federal Tort Claims Act (“FTCA”), 28 U.S.C. §§ 1346(b), 2671-80. The actions 

are for public nuisance, trespass, negligence, and gross negligence.16 Across the complaints, 

                                                            
16 Because the FTCA does not waive the government’s sovereign immunity for strict liability 
claims, even if the Court had subject-matter jurisdiction, it would be required to analyze all of 
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Plaintiffs allege that the United States is liable for several negligent actions and omissions:  

 “failing to investigate or test the hydraulic water pressure within the Gold 
King Mine Level 7 adit before digging out the earthen plug, despite knowing 
that the mine was holding back significant quantities of water” (NM Am. 
Compl. ¶ 205; see also NN Am. Compl. ¶¶ 7, 174; Utah Am. Compl. ¶¶ 50, 
56; McDaniel 2d Am. Compl. ¶¶ 33, 49, 57). 

 
 “Judging the elevation of the water inside the mine based primarily on 

observations of seepage outside the mine, and relying on flawed assumptions 
that contradicted publicly available records” (NM Am. Compl. ¶ 205; see also 
NN Am. Compl. ¶¶ 100, 174; Utah Am. Compl. ¶¶ 39, 40). 

 
 “Excavating the Level 7 portal’s drainage pipes and the earthen plug without 

using a stinger pipe, a pump, and other equipment necessary to dewater the 
mine in a safe and controlled manner, in violation of [EPA On Scene 
Coordinator] Mr. [Steve] Way’s specific, mandatory instructions” (NM Am. 
Compl. ¶ 205; see also NN Am. Compl. ¶ 103; McDaniel 2d Am. Compl. 
¶¶ 39, 40, 57). 

 
 “Conducting operations with a work plan that lacked any contingency plan 

addressing the potential for an uncontrolled release of water and hazardous 
substances from the mine, in violation of [the Occupational Safety and Health 
Administration] hazardous waste operation requirements identified in 29 CFR 
1910.120” (NM Am. Compl. ¶ 205; see also NN Am. Compl. ¶¶ 97, 98; Utah 
Am. Compl. ¶¶ 52, 82; McDaniel 2d Am. Compl. ¶¶ 33, 40, 50, 57). 

 
 “Deviating from the [sic] Mr. Way’s specific written instructions and plans 

concerning the timing, scope, and method of excavating the collapsed portal” 
(NM Am. Compl. ¶ 205; see also NN Am. Compl. ¶¶ 97, 98; McDaniel 2d 
Am. Compl. ¶¶ 39, 40). 

 
 “Carrying out adit excavation work on August 4 and 5 in Mr. Way’s absence 

and without waiting for [the Department of Interior Bureau of Reclamation] 
engineer to inspect the site and provide advice—again, in violation of Mr. 
Way’s unequivocal instructions.” (NM Am. Compl. ¶ 205; see also NN Am. 
Compl. ¶¶ 97, 98, 174; McDaniel 2d Am. Compl. ¶¶ 33, 39, 40, 57). 

 

                                                            

plaintiffs’ tort causes of action, including those based on nuisance and trespass, as premised upon 
some alleged negligent or wrongful conduct. See Dalehite v. United States, 346 U.S. 15, 44-45 
(1953). Additionally, to the extent plaintiffs’ nuisance claims seek an order compelling the 
United States to abate the alleged nuisance, the United States cannot be liable under the FTCA 
for injunctive relief. Estate of Trentadue ex rel. Aguilar v. United States, 397 F.3d 840, 863 (10th 
Cir. 2005). See section IV.B.3. infra. 
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 “Failing to use excavation methods proven to reduce the likelihood of a 
blowout, including failing to provide the required support system to stabilize 
the mine portal prior to excavation, as required by the work plan and by the 
applicable ‘Specific excavation requirements’” (NN Am. Compl. 174; 
McDaniel 2d Am. Compl. ¶ 57). 

 
 “Carelessly overseeing the operation of heavy machinery near the earthen 

plug in the Gold King Mine” (NN Am. Compl. 174; McDaniel 2d Am. 
Compl. ¶ 57). 

 
 “Commencing work at the Gold King Mine on August 5, 2015 without having 

the proper water management and treatment equipment in place, contrary to 
instructions and the work plan” (NN Am. Compl. 174; McDaniel 2d Am. 
Compl. ¶ 57 see also Utah Am. Compl. ¶ 51). 

 
 “Failing to follow instructions, regulations and best management practices 

when carrying out activities at and related to the Gold King Mine” (NN Am. 
Compl. 174; McDaniel 2d Am. Compl. ¶ 57). 

 
 “Failing to comply with the work plan’s provision for ‘ramping up’ to a 

higher elevation before excavation, as required by 29 C.F.R. 
§ 1910.120(b)(1)(iii)” (NN Am. Compl. 174; McDaniel 2d Am. Compl. ¶ 57). 

 
 “Failing to adequately train workers on-site to deal with expected emergencies 

like the blowout that occurred on August 5, 2015, as required by 29 C.F.R. 
§ 1910.120(e)(7)” (NN Am. Compl. 174; McDaniel 2d Am. Compl. ¶ 57). 

 
 “Failing to exercise reasonable care in their immediate efforts to halt or 

otherwise mitigate the release of the toxic wastewater and other contaminants 
into Cement Creek” (NN Am. Compl. 174; McDaniel 2d Am. Compl. ¶ 57). 

 
 “Failing to notify those impacted by the release in a timely and reasonable 

fashion, as required by 40 C.F.R. § 300.135(j)(1).” (NN Am. Compl. 174; 
McDaniel 2d Am. Compl. ¶ 57). 

 
The United States moves to dismiss all of Plaintiffs’ tort claims under the FTCA because 

the claims on their face are jurisdictionally barred.17 Plaintiffs’ tort claims are jurisdictionally 

defective for several reasons. First, none of the Plaintiffs’ tort claims can proceed because the 

                                                            
17 In an action under the FTCA, “Congress has explicitly provided . . . that the only proper party . 
. . is the United States, not the [federal] agency.” Cortez v. EEOC, 585 F. Supp. 2d 1273, 1284 
(D.N.M. 2007) (citing 28 U.S.C. § 2679(a)). 
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“discretionary function exception” to the FTCA’s waiver of sovereign immunity bars tort claims 

challenging discretionary, policy-based, conduct such as the conduct involved in EPA’s 

CERCLA removal site evaluation at the GKM. EPA was acting pursuant to the very purpose of 

CERCLA in evaluating for remedial action a serious source of environmental pollution of the 

Animas River watershed—pollution which resulted from decades of hard rock mining without 

environmental controls. Second, the Sovereign Plaintiffs have alleged tort damages that are 

jurisdictionally barred under the FTCA for a number of reasons. Initially, the Sovereign 

Plaintiffs do not have standing under the FTCA to recover damages, such as lost tax revenues, 

deriving from injuries to third-parties or general economic harm. Further, the FTCA does not 

allow the Sovereign Plaintiffs to recover damages for interference with contracts and lost 

business or to seek injunctive relief as a tort remedy. Finally, to the extent the Sovereign 

Plaintiffs are seeking unrestricted tort damages for harm to natural resources, those damages are 

preempted by CERCLA’s natural resource damages remedy.  

A. The FTCA’s Discretionary Function Exception Bars Plaintiffs’ Claims. 

First, all of the Plaintiffs’ claims are barred by the FTCA’s discretionary function 

exception. The FTCA creates a limited waiver of sovereign immunity by authorizing damage 

actions for injuries caused by negligent or wrongful conduct of federal employees acting within 

the scope of their employment, in circumstances where a private person would be liable for such 

conduct under state law. See 28 U.S.C. § 1346(b)(1). This waiver of sovereign immunity, 

however, is subject to exceptions. “The most important of these exceptions . . . is the 

discretionary function exception,” McMellon v. United States, 387 F.3d 329, 335 (4th Cir. 2004) 

(en banc), which provides that the United States is not liable for “[a]ny claim . . . based upon the 

exercise or performance or the failure to exercise or perform a discretionary function or duty on 
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the part of the federal agency or an employee of the Government, whether or not the discretion 

involved be abused.” 28 U.S.C. § 2680(a).  

If a claim falls within the FTCA’s discretionary function exception, it is outside the 

FTCA’s limited waiver of immunity, and the action must be dismissed for lack of subject-matter 

jurisdiction. See Garcia v. United States Air Force, 533 F.3d 1170, 1175-76 (10th Cir. 2008); 

Domme v. United States, 61 F.3d 787, 789 (10th Cir. 1995). The FTCA’s discretionary function 

exception “poses a jurisdictional prerequisite to suit;” therefore, a plaintiff must show that the 

exception does not apply “as part of his overall burden to establish subject matter jurisdiction.” 

Aragon v. United States, 146 F.3d 819, 823 (10th Cir. 1998) (quotations omitted); see also 

Hardscrabble Ranch, L.L.C. v. United States, 840 F.3d 1216, 1220 (10th Cir. 2016). 

The purpose of the exception is to “prevent judicial ‘second guessing’ of legislative and 

administrative decisions grounded in social, economic, and political policy” through tort suits. 

Berkovitz, 486 U.S. at 536–37 (quoting Varig Airlines, 467 U.S. at 814). When Congress enacted 

the FTCA, its focus was on granting relief for routine, run-of-the-mill accidents as distinguished 

from injuries resulting from discretionary policy-based governmental conduct. Dalehite v. United 

States, 346 U.S. 15, 28 n.19 (1953). “Uppermost in the collective mind of Congress were the 

ordinary common-law torts.” Id. at 28. The example that was reiterated most frequently in the 

legislative history was “‘negligence in the operation of vehicles.’” Id. (citing legislative history).18  

                                                            
18 The Supreme Court cited proposals for a federal tort claims act and hearings on proposed 
legislation. See 346 U.S. at 28 n.20 (citing legislative history); see also United States v. Gaubert, 
499 U.S. 315, 325 n.7 (1991) (citing the negligent operation of an automobile as a discretionary 
act that would not be within the discretionary function exception because the operation of a car 
could not be said to be grounded in policy); Kiehn v. United States, 984 F.2d 1100, 1105 n.5 
(10th Cir. 1993) (noting that “ordinary discretion” such as the discretion involved in driving a car 
was not the kind of conduct that the exception was meant to protect). 
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The Supreme Court has established a two-part test to determine the applicability of the 

discretionary function exception. See United States v. Gaubert, 499 U.S. 315, 322–24 (1991); 

see also Garcia, 533 F.3d at 1176; Lopez v. United States, 376 F.3d 1055, 1057 (10th Cir. 2004). 

First, for the exception to apply, the allegedly negligent act or failure to act must not have 

violated a statute, regulation, or policy that prescribed a specific and mandatory course of action 

for the government to follow. See Gaubert, 499 U.S. at 322–24; Berkovitz, 486 U.S. at 536; 

Garcia, 533 F.3d at 1176. If such a provision applied and was violated, then the alleged 

negligent act or omission could not be “discretionary.” Second, assuming that the government 

had discretion, the discretionary function exception applies if the conduct at issue is “susceptible 

to policy analysis” involving social, economic, or political policy considerations. Gaubert, 499 

U.S. at 322–23, 325; Garcia, 533 F.3d at 1176. The government’s discretionary acts are 

presumed to be grounded in policy, “and it is up to the challenger to allege facts showing that the 

actions were actually not policy-oriented.” Hardscrabble Ranch, 840 F.3d at 1222 (citing 

Gaubert, 499 U.S. at 324-25). 

Under the Supreme Court’s two-part test, the focus of the discretionary function inquiry 

must be on “‘the nature of the [alleged] conduct’” and not the “‘status of the actor.’” Gaubert, 

499 U.S. at 322 (quoting Varig Airlines, 467 U.S. at 813). Thus, the Court is not to consider the 

subjective intent of the government actor but rather “consider whether the nature of the actions 

taken implicate public policy concerns, or are ‘susceptible to policy analysis’.” Lopez, 376 F.3d 

at 1057 (quoting Gaubert, 499 U.S. at 325).  

The discretionary function exception preserves sovereign immunity even if the 

government was negligent and even if the claims allege serious harm. See Kiehn v. United States, 

984 F.2d 1100, 1108 (10th Cir. 1993); Daigle v. Shell Oil. Co., 972 F.2d 1527, 1538 (10th Cir. 

Case 1:18-md-02824-WJ   Document 44   Filed 07/25/18   Page 59 of 87



44 
 

1992). Indeed, beginning with the seminal Dalehite decision, in which the Supreme Court 

applied the exception to claims involving multiple deaths and massive property damage from an 

explosion that essentially leveled Texas City, Texas, 346 U.S. at 22-23, courts have applied the 

exception to cases alleging serious and widespread harm from government programs and 

operations. See, e.g., Sanchez ex rel. D.R.-S. v. United States, 671 F.3d 86, 88 (1st Cir. 2012) 

(thousands of plaintiffs claiming injuries from pollutants released during military exercises); 

Allen v. United States, 816 F.2d 1417, 1418-20 (10th Cir. 1987) (over one thousand plaintiffs 

claiming death or injury from radioactive fallout from open-air bomb testing).  

In this case, both parts of the discretionary function exception test are satisfied. 

Accepting the allegations of Plaintiffs’ complaints as true for purposes of this motion only, 

Plaintiffs have failed to allege that: (1) an applicable specific and mandatory obligation removed 

EPA’s discretion in its investigation at the GKM or (2) that EPA’s investigation of the 

environmental threat from the GKM did not implicate public policy considerations. Thus, in the 

face of a discretionary function challenge, Plaintiffs cannot meet their burden of showing an 

unequivocal waiver of sovereign immunity to sue the United States in tort.  

1.  Under the first part of the discretionary function exception test, 
Plaintiffs have failed to allege facts showing that EPA lacked 
discretion. 

 
Judge Armijo has ruled that CERCLA itself “did not prescribe a specific course of action 

for government employees to follow in conducting the response action at the Gold King Mine.” 

New Mexico v. United States Environmental Protection Agency, ___ F. Supp. 3d ___, 2018 WL 

840007, *23 (D.N.M. Feb. 12, 2018). Rather than relying on CERCLA, Plaintiffs, in their 

complaints, have gone outside of CERCLA to try to allege that EPA lacked discretion in its 

investigation decisions at the GKM by pointing to: (1) “instructions” that EPA On Scene 
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Coordinator (“OSC”) Steve Way e-mailed to EPA contractors, NM Am. Compl. ¶¶ 94-96; 

McDaniel 2d Am. Compl. ¶ 39; (2) a provision from the Colorado Mined Land Reclamation Act 

requiring an Environmental Protection Plan which included water control measures, NM Am. 

Compl. ¶ 174; (3) effluent limitations of the CWA, 33 U.S.C. § 1333, McDaniel 2d Am Compl. 

¶ 59; (4) regulations of the Occupational Safety and Health Act requiring the contractors to 

develop an adequate Health and Safety Plan, NM Am. Compl. ¶ 175, develop an emergency 

response plan, and conduct training NN Am. Comp. ¶ 174; and (5) provisions of the federal 

Mine Safety and Health Act requiring measures to protect workers from uncontrolled releases of 

impounded water from coal mines. NM Am. Compl. ¶ 176. None of these provisions did, or even 

could, remove the discretion of EPA in its environmental investigation of the GKM pursuant to 

CERCLA. 

For a statute, regulation, or policy to remove discretion it must specifically prescribe a 

course of action for an employee to follow and leave no “element of judgment or choice.” 

Berkovitz, 486 U.S. at 536; Elder v. United States, 312 F.3d 1172, 1176-78 (10th Cir. 2002) 

(finding that mandatory National Park Service safety guidelines were not “sufficiently specific” 

to remove discretion). A provision is sufficiently specific to remove discretion only if it tells the 

government precisely how to act. See Miller v. United States, 710 F.2d 656, 663 (10th Cir. 1983) 

(finding that discretion exists unless a statute or regulation provides “a fixed or readily 

ascertainable standard”); C.R.S. by D.B.S. v. United States, 11 F.3d 791, 799 (8th Cir. 1993) (“to 

remove discretion . . . a regulation must . . . clearly and specifically define what the employees 

are supposed to do.”). Courts have recognized that the “existence of some mandatory language 

does not eliminate discretion when the broader goals sought to be achieved necessarily involve 

an element of discretion.” Miller v. United States, 163 F.3d 591, 595 (9th Cir. 1998). Further, 
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simply stating principles or setting objectives is not enough to remove discretion. See Aragon, 

146 F.3d at 825–26 (stating that “[a]n objective, alone, does not equate to a specific, mandatory 

directive”); OSI Inc. v. United States, 285 F.3d 947, 952 (11th Cir. 2002) (finding that objectives 

and principles do not create mandatory directives that overcome the discretionary function 

exception). 

a. Steve Way’s e-mail did not constrain EPA’s discretion. 

First, OSC Steve Way’s e-mail could not constrain EPA’s discretion under the first part 

of the discretionary function exception test because an e-mail of this type is not “a federal 

statute, regulation, or policy.” See Elder, 312 F.3d at 1176-77 (considering whether “a federal 

statute, regulation, or policy” removed discretion). Further, even if an e-mail of this type could 

remove government discretion under the first part of the test, it could only do so if it removed the 

discretion of the relevant federal government employee. Here, Plaintiffs’ own allegations show 

that Mr. Way’s e-mail was directed to contractors and Colorado DRMS employees, not to any 

EPA employee. NM Am. Comp. ¶ 94. So, even if the substance of the cited e-mail could negate 

discretion, the e-mail did not constrain the discretion of any United States employee. While New 

Mexico alleges that Mr. Way forwarded the e-mail to Hays Griswold, id.—the EPA employee 

responsible for supervising activities during the week of August 3, 2015, while Mr. Way was on 

leave, id. ¶ 93—Plaintiffs cannot allege that the instructions were addressed to Griswold or in 

any way constrained Griswold’s discretion, as acting EPA OSC, to modify the plans.  

b.  The Colorado Mined Land Reclamation Act did not constrain 
EPA’s discretion. 

 
The provision that New Mexico cites from the Colorado Mined Land Reclamation Act 

(“MLRA”) cannot overcome the first part of the discretionary function exception test. 

Fundamentally, under principles of federal supremacy a state statute cannot constrain the federal 
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government’s discretion and thus alter the FTCA’s waiver of sovereign immunity. See Sydnes v. 

United States, 523 F.3d 1179, 1184 (10th Cir. 2008). See also Luther v. United States, No. 2:11-

cv-268 BCW, 2014 WL 1255292, *4 (D. Utah. March 26, 2014) (rejecting the argument that 

Utah state statutes constrained U.S. Forest Service discretion); Loye v. United States, No. CV F 

10-1581 LJO GSA, 2011 WL 4841604, *9-10 (E.D. Cal. Oct. 12, 2011), aff'd, 502 F. App’x 695 

(9th Cir. 2012) (finding that state building code provisions, even when incorporated by reference 

into a Federal regulation, did not remove discretion because they are not “a federal statute, 

regulation or policy”).19 Moreover, the Colorado statute did not even apply to EPA’s 

investigation at the GKM. The statute requires an Environmental Protection Plan for persons 

engaged in “mining operations.” See Col. Rev. Stat. § 34-32-116.5. The statute defines mining 

operations as the “development or extraction of a mineral from its natural occurrences on 

affected land.” Id. § 34-32-103(8). EPA was engaged in a removal site evaluation at the GKM at 

the time the release occurred, see NM Am. Compl. ¶¶ 72-98, not in any “mining operations” as 

contemplated under Colorado’s MLRA. New Mexico’s own allegations suggest that EPA was 

endeavoring to investigate the drainage, not extract minerals. See id. ¶¶ 77-78. In fact, New 

Mexico’s Amended Complaint acknowledges that the provision did not directly apply to EPA’s 

work at the GKM by alleging that EPA’s work was “similar to” reclamation by a private mining 

operation. NM Am. Compl. ¶ 174. But, for a provision to preclude application of the 

                                                            
19 The McDaniel Plaintiffs also cite provisions of Colorado and New Mexico law in alleging that 
the United States was “negligent per se” with respect to conduct at the GKM. McDaniel 2d Am. 
Compl. ¶¶ 57, 58. Negligence is irrelevant to the discretionary function inquiry, and, in any event 
the McDaniel Plaintiffs fail to allege how specific provisions applied to the federal government’s 
conduct at the GKM or how they were violated.  
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discretionary function exception, it must directly apply to the challenged government conduct, 

not merely to arguably similar circumstances. See Sydnes, 523 F.3d at 1184-85. 

c.  Effluent limitations in the Clean Water Act did not constrain 
EPA’s discretion. 

 
Plaintiffs’ claim that the CWA’s effluent limitations provision, 33 U.S.C. § 1311, 

removed EPA’s discretion also fails. As explained in Myers v. United States, the CWA does not 

constrain federal employee discretion because it does not “prescribe a specific course of action.” 

No. 13-CV-03443-MSK-KMT, 2015 WL 6125255, *5 (D. Colo. Mar. 4, 2015). Rather, the 

CWA authorizes permitting authorities to control discharges of pollutants into the waters of the 

United States through the National Pollution Discharge Elimination System permits.20 Id.; see 

also Aragon, 146 F.3d at 825–26 (finding that a pollution prevention provision suggested 

“principles rather than practices,” and stating that “[a]n objective, alone, does not equate to a 

specific, mandatory directive”); Sanchez, 671 F.3d at 94–95 (allowing plaintiffs to use alleged 

CWA violations to circumvent the FTCA’s discretionary function exception would undermine 

Congressional intent in enacting the CWA as an exclusive remedy); OSI Inc., 285 F.3d at 952 

(finding that objectives and principles do not create mandatory directives that overcome the 

discretionary function exception). Because the CWA does not prescribe how to control 

discharges, it does not remove EPA discretion.  

Further, Plaintiffs do not identify how EPA supposedly violated the CWA. It is Plaintiffs’ 

burden not only to identify a specific or mandatory statute, regulation or directive but also to 

                                                            
20 In Myers, the court found that the discretionary function exception applied even though the 
United States admitted that it needed a NPDES permit for the discharges but had not submitted 
an application for one in a timely manner. 2015 WL 6125255 at *6. In this case, to the extent that 
Plaintiffs’ claims are based on a failure to get discharge permits, 42 U.S.C. § 9621(e) exempts 
EPA removal and remedial actions from both federal and state law water quality permit 
requirements. 
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allege how that provision was violated. Daigle, 972 F.2d at 1539. Plaintiffs do not identify in 

their complaints what allegedly hazardous substances were discharged from GKM beyond a 

vague description of “heavy metals.” McDaniel 2d Am. Compl. ¶¶ 31, 47. Without identifying 

the substances at issue, it is impossible for Plaintiffs to allege applicable statutes, regulations or 

directives constrained EPA discretion or to aver how those provisions were violated. 

d.  OSHA provisions requiring adequate health and safety plans 
did not constrain EPA’s discretion. 

 
The Occupational Safety and Health Administration (“OSHA”) provisions that Plaintiffs 

cite requiring adequate Health and Safety plans are immaterial to EPA’s conduct; indeed, as New 

Mexico alleges, it was EPA’s contractors, not EPA, that developed the Health and Safety plans 

for the work at the GKM.21 NM Am. Compl. ¶ 175. Thus, to the extent that the OSHA 

requirements regarding Health and Safety Plans are relevant, they are relevant to actions taken 

by EPA contractors and cannot form a basis for claiming lack of discretion of EPA employees. 

In an effort to force the OSHA requirements to have some bearing on its FTCA claims against 

the United States, Plaintiffs allege that EPA failed “to ensure” that the contractors implemented 

adequate plans, see id., but cite no requirement that EPA ensure contractor compliance with the 

OSHA standards. Certainly, the OSHA standards that Plaintiffs cite impose no supervisory duty 

on EPA. Even if EPA was involved in reviewing the plans, Plaintiffs must allege some specific 

and mandatory requirement that controlled EPA’s review to defeat the discretionary function 

exception. With respect to the adequacy of the Health and Safety Plan, Plaintiffs cite 29 C.F.R. 

§ 1910.120, regarding OSHA standards for hazardous waste operations and emergency response. 

                                                            
21 The FTCA contains a “contractor exclusion” stating that a “federal agency” whose conduct 
may subject the United States to liability under the Act “does not include any contractor with the 
United States.” 28 U.S.C. § 2671.  
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NM Am. Compl. ¶ 175; Utah Am. Compl. ¶ 53. Plaintiffs, however, fail to cite any particular 

provision from this standard to explain how this regulation restricted EPA’s discretion. Thus, 

Plaintiffs’ allegations regarding the adequacy of the Health and Safety Plan are wholly 

insufficient to show that a specific and mandatory regulation constrained EPA’s discretion. 

e.  Other OSHA regulations that Plaintiffs cite did not constrain 
EPA’s discretion. 

 
The other OSHA regulations that Plaintiffs cite (even if they were to apply to EPA rather 

than its contractors) set only general safety guidelines and objectives. For example, the Navajo 

Nation’s Amended Complaint alleges that EPA’s conduct was constrained by: 29 C.F.R. 

§§ 1926.651(i), 1926.651(k), 1926.651(h), 1910.120(b)(1)(iii), 1910.120(l), and 1910.120(e)(7). 

NN Am. Compl. ¶ 174; see also McDaniel 2d Am. Compl. ¶ 57. These OSHA regulations do not 

specifically prescribe a course of action, and leave the employer with discretion in how to 

comply at each particular job site. In fact, by their very nature, OSHA regulations do not 

specifically dictate particular courses of conduct because the regulations apply across many 

different work places, sites, and situations. The Navajo Nation alleges that certain regulations 

constrained EPA’s discretion, but, in fact, the regulations actually explicitly grant employers 

discretion. For example, 29 C.F.R. § 1926.651(h)(1) states: “The precautions necessary to protect 

employees adequately [from hazards associated with water accumulation] vary with each 

situation.” Similarly, phrases from these regulations, such as “ensure the stability,” “reasonably 

expected to pose a hazard” (§ 1926.651(i)), “adequate precautions” (§ 1926.651(h)), “other 

hazardous conditions” (§ 1926.651(k)(1)), “as appropriate” (§ 1910.120(b)(1)(iii)), and 

“necessary precautions” (§ 1926.651(k)(1)), by their very language grant discretion to determine 

exactly how to evaluate the workplace situation and how to respond. See White v. U.S. Dep't of 

Interior, 656 F. Supp. 25, 33 (M.D. Pa. 1986), aff'd, 815 F.2d 697 (3d Cir. 1987). The United 
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States is unaware of any case finding that the discretionary function exception was inapplicable 

because an OSHA regulation removed the discretion of a federal employee.  

The Navajo Nation also alleges that 29 C.F.R. § 1910.120(l), which requires that an 

emergency response plan be developed and implemented, somehow constrained EPA’s 

discretion. While section 1910.120(l) requires that certain elements be included in such a plan, 

the Navajo Nation has not alleged any failure by EPA to include any of those specific elements. 

Instead, the Navajo Nation simply alleges that the plan was not “adequate” and lacked 

“sufficient” emergency protocols. NN Am. Compl. ¶¶ 127, 174. Those are simply negligence 

allegations that should be disregarded because they are irrelevant to the discretionary function 

analysis. 

The Navajo Nation also cites 29 C.F.R. § 1910.120(e)(7), which states that employees 

“shall be trained in how to respond” to emergencies involving hazardous waste; but the provision 

does not dictate how the training is to be performed, and thus it is not specific enough to 

constrain discretion. Furthermore, the discretionary function exception clearly protects decisions 

on how to train employees. See Nurse v. United States, 226 F.3d 996, 1001 (9th Cir. 2000) 

(holding that plaintiff's claims of “negligent and reckless employment, supervision and training 

of” employees “fall squarely within the discretionary function exception”); Burkhart v. 

Washington Metro. Area Transit Auth., 112 F.3d 1207, 1217 (D.C. Cir. 1997) (holding that 

“decisions concerning the hiring, training, and super[vision]” of employees are protected by the 

discretionary function exception).  

f.  The Federal Mine Safety and Health Act did not constrain the 
EPA’s discretion.  

 
The provisions that Plaintiffs cite of the federal Mine Safety and Health Act (“MSHA”) 

did not constrain EPA’s discretion because those provisions apply only to underground coal 
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mines, not to investigations at long abandoned hard rock mines. NM Am. Compl. ¶ 176; Utah 

Am. Compl. ¶ 54. Part 75 of the regulations that New Mexico and Utah cite is entitled 

“Mandatory Safety Standards – Underground Coal Mines.” 30 C.F.R. Part 75. The regulations 

are described as setting “forth safety standards compliance with which is mandatory in each 

underground coal mine subject to the Federal Mine Safety and Health Act of 1977.” Id. § 75.1. 

Thus, Plaintiffs have failed to allege any provisions in their Complaints that constrained EPA’s 

discretion in its work at the GKM, which was never a coal mine. 

2.  Under the second part of the discretionary function exception test, 
Plaintiffs have failed to allege facts showing that EPA’s conduct was 
not policy-oriented. 

 
Significantly, with respect to the second part of the discretionary function exception 

analysis, the Supreme Court has stated that when government employees are acting pursuant to a 

discretionary statute, regulation or guideline there is a “strong presumption” that the employees’ 

conduct is grounded in the policies of that provision. Gaubert, 499 U.S. at 324; see also Tippett 

v. United States, 108 F.3d 1194, 1198 (10th Cir. 1997) (stating that regulations created a “strong 

presumption” that discretionary acts authorized by the regulations were grounded in the same 

policies that led to the promulgation of the regulations). In such circumstances, the Supreme 

Court stated that “[f]or a complaint to survive a motion to dismiss, it must allege facts which 

would support a finding that the challenged actions are not the kind of conduct that can be said to 

be grounded in the policy of the regulatory regime.” Gaubert, 499 U.S. at 324-25; see also 

Hardscrabble Ranch, 840 F.3d at 1222 (stating “it is up to the challenger to allege facts showing 

that the actions were actually not policy-oriented”). 

a.  Plaintiffs challenge EPA’s policy-based implementation of 
CERCLA. 

 
Plaintiffs’ Complaints fail to contain allegations showing that the challenged action was 
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not policy-oriented; rather, Plaintiffs challenge the essence of government policy-making in 

questioning EPA’s conduct implementing CERCLA at the GKM. EPA is authorized under 

CERCLA to take action whenever there is a release or a substantial threat of release of any 

hazardous substance into the environment. 42 U.S.C. § 9604(a). When such conditions are 

present, EPA has authority to remove hazardous substances. Id. Indeed, “Congress enacted 

CERCLA to facilitate the expeditious cleanup of environmental contamination caused by 

hazardous waste releases.” Daigle, 972 F.2d at 1533. The regulations implementing CERCLA 

give EPA great discretion in evaluating whether a removal action is appropriate and in 

performing the action. See generally 40 C.F.R. Part 300. The regulations even state: “[a]ctivities 

by the federal and state governments in implementing [the National Contingency Plan (“NCP”) 

of CERCLA] are discretionary governmental functions. . . [The NCP] does not create any duty of 

the federal government to take any response action at any particular time.” 40 C.F.R. 

§ 300.400(i)(3). More specific to EPA’s conduct in question at the GKM, the regulations 

preserve EPA’s discretion to determine if it should conduct a “removal site evaluation,” and if 

so, the manner it in which one should be conducted. See id. § 300.410 (identifying certain factors 

EPA can consider in assessing a course of action at a site). 

Plaintiffs allege that EPA was negligent while responding to the substantial environmental 

threat posed by the GKM because EPA failed to investigate hydraulic pressure within the mine; 

misjudged the elevation of water within the mine; failed to use certain equipment; lacked a 

contingency plan for particular events; deviated from one OSC’s instructions to the contractor; 

and failed to wait for additional advice before proceeding. See NM Am. Compl. ¶ 205; NN Am. 

Compl. ¶ 174; Utah Am. Compl. ¶¶ 48-56; McDaniel 2d Am. Compl. ¶ 57. But these allegations 

are largely beside the point: Plaintiffs’ negligence allegations cannot support a finding that EPA 
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was operating outside the CERCLA response authority, which implements important government 

policies concerning the investigation and clean-up of hazardous substances in the environment. 

Rather, Plaintiffs are engaging in precisely the “second guessing” of government policy that 

Congress sought to avoid through the discretionary function exception—second guessing that is 

not cognizable under the FTCA even if styled as negligence. See Berkovitz, 486 U.S. at 536–37 

(quoting Varig Airlines, 467 U.S. at 814).  

Courts have repeatedly, consistently, and unanimously confirmed this point, holding that 

activity under CERCLA implicates discretionary policy choices and is therefore immune from 

liability under the FTCA. Judge Armijo cited several of these decisions in her ruling on 

Environmental Restoration’s motion to dismiss. See 2018 WL 840007, *23. For example, in 

Daigle, 972 F.2d at 1531-32, plaintiffs brought FTCA claims to challenge a CERCLA action 

taken by the Army at the Rocky Mountain Arsenal. The Tenth Circuit found that the 

government’s work “involved policy choices of the most basic kind.” Id. at 1541. The 

government’s decisions in addressing “the spread of contamination” involved the “very essence 

of social, economic, and political decision making” because the government had “to balance 

overall priorities—. . . the need for a prompt cleanup and the mandate of safety—with the 

realities of finite resources and funding considerations.” Id. (internal quotations omitted).  

 Likewise, in U.S. Fid. & Guar. Co. v. United States, 837 F.2d 116 (3d Cir. 1988), EPA 

was undertaking a CERCLA removal action at an abandoned chemical manufacturing facility, 

with an EPA OSC working with a private contractor and state employees to make suggestions 

how the work should proceed. Id. at 118. Decisions that the OSC and the team made resulted in 

releases of plumes of toxic gases causing personal injuries and property damage. Id. at 119. The 

Third Circuit held that even though EPA’s decisions may have been negligent, the conduct could 
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not be the basis of an FTCA suit against the United States due to the discretionary function 

exception. Id. at 121-23. The court reasoned that EPA’s conduct under CERCLA implicated 

protected policies because execution of CERCLA actions “necessarily require[s] the setting of 

priorities in light of the risks presented at various sites and the finite resources available to 

address the problem.” Id. at 122. 

Most recently, in Gadsden Indus. Park, LLC v. United States, Case No. 4:15-CV-0956-

JEO, 2017 WL 4387217 (N.D. Ala. Oct. 3, 2017), appeal docketed No. 17-15325 (11th Cir. Nov. 

30, 2017), the plaintiff claimed that EPA was liable for tortious conversion because in the course 

of remediating hazardous waste, EPA contractors mined and resold recyclable, metal-bearing 

items that the plaintiff owned to offset remediation costs. Id. at *1-3. The court found that the 

discretionary function exception applied where the claimed loss was a “consequence of the 

EPA’s exercise of its broad discretionary authority under CERCLA to determine appropriate 

procedures, means, and methods to address a release or threatened release of hazardous 

substances.” Id. at *18. See also Welsh v. U.S. Army, No. C 08–3599 RS, 2009 WL 250275, *4 

(N.D. Cal. Feb. 3, 2009), aff’d, 389 F. App’x 660 (9th Cir. 2010) (finding that the discretionary 

function exception applied to the “Army’s investigation, remediation and reuse decisions” 

pursuant to CERCLA which implicated “policy choices and decisions”); W. Greenhouses v. 

United States, 878 F. Supp. 917, 928 (N.D. Tex. 1995) (finding discretionary function exception 

applied as CERCLA response actions involve balancing “several conflicting goals”); United 

States v. Amtreco, Inc., 790 F. Supp. 1576, 1581 (M.D. Ga. 1992) (stating that “[c]ourts have 

consistently held that EPA decisions on how to conduct a cleanup operation are shielded by the 

discretionary function exception”).   

As the decisions above recognize, the particular decisions and actions taken under 
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CERCLA cannot be divorced from the larger statutory context. Here, EPA’s conduct was 

pursuant to CERCLA and therefore implicated the policy considerations that underlie that 

statute’s purpose. Plaintiffs’ complaints fail to contain any allegations overcoming the “strong 

presumption,” that conduct pursuant to CERCLA authority is policy-based. See Hardscrabble 

Ranch, 840 F.3d at 1222 (stating that the challenger must “allege facts showing that the actions 

were actually not policy-oriented”). Complicated questions of how to best address environmental 

hazards such as acid mine drainage are guided by many policy considerations, not only with 

regard to high-level, broad planning decisions such as the listing of the Mining District, but also 

regarding decisions about how and when to conduct response actions, including investigations at 

individual mines. See Gaubert 499 U.S. at 325 (stating that “[d]iscretionary conduct is not 

confined to the policy or planning level.”). In particular, the GKM investigation involved many 

policy choices related to safety, feasibility, resource allocation, and environmental protection. 

Further, even if EPA’s conduct had not in fact been grounded in these policies, it is enough that 

the conduct is susceptible to policy analysis. See Lopez, 376 F.3d at 1057. Thus, Plaintiffs have 

failed to allege the type of conduct that falls outside the discretionary function exception.  

b.  The discretionary function exception applies to EPA conduct at 
Gold King Mine even when the challenged conduct involves, in 
part, scientific and technical judgment. 

 
It is clear that the discretionary function exception can apply even when some of the 

allegedly negligent conduct involves scientific or technical judgments. Plaintiffs incorrectly 

argue that “[t]he discretionary function exception does not apply when technical considerations 

govern the decision.” See McDaniel 2d Am. Compl. ¶ 27. In the seminal Supreme Court decision 

on the FTCA’s discretionary function exception, Dalehite v. United States, the Court held that 

the government’s conduct which resulted in a tragic fertilizer explosion was protected by the 

Case 1:18-md-02824-WJ   Document 44   Filed 07/25/18   Page 72 of 87



57 
 

discretionary function exception. 346 U.S. at 31-45. The Supreme Court found that the exception 

applied even though some of the alleged negligent conduct – such as determining fertilizer 

bagging temperatures or applying a chemical coating to the fertilizer to prevent “caking” – could 

be characterized as scientific or technical misjudgments. Id. at 39-42; see also Boyle v. United 

Techs. Corp., 487 U.S. 500, 511 (1988) (finding the discretionary function applicable when the 

conduct at issue involved “engineering analysis”). Subsequently, several appellate courts have 

found that the mere fact that the conduct may involve some scientific or professional judgment 

does not remove the conduct from the protection of the discretionary function exception. See 

First Nat’l Bank in Albuquerque v. United States, 552 F.2d 370, 376 (10th Cir. 1977) (finding 

that the discretionary function exception protected government actions when they “involve[d] 

scientific as well as public policy considerations”); GATX/Airlog Co. v. United States, 286 F.3d 

1168, 1177 (9th Cir. 2002) (stating in discretionary function exception analysis that “[s]imply 

because technical data is at issue” does not mean that the conduct is “stripped of its policy 

implications”); In re Orthopedic Bone Screw Litig., 264 F.3d 344, 364 (3rd Cir. 2001) (holding 

that the discretionary function exception applied to FDA conduct of clearing bone screws for use 

because the process involved not only “scientific tasks” but also “safety, efficacy, and cost”).  

Rather than focusing only on whether there was any scientific or technical judgment 

involved, numerous appellate decisions show that courts must evaluate the larger context in 

which conduct occurred to determine whether the discretionary function exception applies. In 

Daigle, the Tenth Circuit found that the alleged negligent execution of a CERCLA cleanup was 

protected. In particular, plaintiffs alleged that the Army “rushed into the cleanup without proper 

planning concerning the effects of the clean-up activities on site conditions or upon the health 

and property of those living in surrounding neighborhoods.” 972 F.2d at 1541. The Court found 
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that particulars of the clean-up—how the Army went about containing the spread of 

contamination—“touched on policy choices, not the least of which involved the ‘translation’ of 

CERCLA’s general health and safety provisions into ‘concrete plans.’” Id. (quoting Allen, 816 

F.2d at 1427 (McKay, J., concurring). 

Likewise, in Kohl v. United States, 699 F.3d 935, 942-45 (6th Cir. 2012), the court found 

that the alleged negligent use of a winch in gathering evidence from a damaged car as part of a 

research experiment was protected by the discretionary function exception. The court noted that 

the planning and execution of the experiment was susceptible to policy analysis, “including 

judgments about how to respond to hazards, what level of safety precautions to take, and how 

best to execute the experiment in a way that balanced the safety needs of the personnel and the 

need to gather evidence from the vehicles.” Id. at 943. The court reasoned that decisions 

regarding “how to extract the evidence from the vehicles after the bombs were detonated, 

including what equipment to use, were necessary to the execution of the project.” Id. at 944. 

Consequently, a challenge to the use of a particular piece of equipment “would amount to a 

challenge as to the overall execution of the research project.” Id. 

Finally, in In re Katrina Canal Breaches Litig., 696 F.3d 436, 451 (5th Cir. 2012), the 

court found the exception applied even if the Army Corps of Engineers was negligent in 

calculations that it made in delaying to armor the banks of the Mississippi River Gulf Outlet, 

which allegedly contributed to the breach of a levee as a result of Hurricane Katrina. The court 

concluded that determinations regarding protection of the banks could not be separated from the 

Corps’ primary mission to keep the shipping channel open, and its policy-based consideration of 

other alternatives to armoring the banks. Id. (stating that “[i]f the government’s discretion is 

‘grounded in the policy of the regulatory regime’ . . . the decision is immune under the 
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[discretionary function exception] even if it also may entail application of scientific principles”) 

(quoting Gaubert, 499 U.S. at 325). 

By contrast, when courts have found that the discretionary function exception did not 

protect scientific and technical judgments, the discrete conduct at issue was subject only to 

objective technical considerations, and was not part of a broader policy-based action. In the case 

which was the genesis of the scientific and technical judgment analysis, Berkovitz v. United 

States, the Supreme Court, in dicta, suggested that the discretionary function exception would 

not apply if the determination of whether a vaccine complied with agency regulations only 

involved application of objective scientific standards. 486 U.S. 531, 545 (1988); see In re 

Katrina Canal Breaches Litig., 696 F.3d at 451 (stating that “[i]f [the government action] is 

susceptible only to the application of scientific principles, however, it is not immune”) (emphasis 

added; citing Bear Med. v. United States, 241 F.3d 1208, 1214 (9th Cir. 2001); Ayala v. United 

States, 980 F.2d 1342, 1349-51 (10th Cir. 1992)). Thus, “[c]ases involving very narrow technical 

issues” are distinguishable from cases involving scientific and technical judgment as part of a 

policy-based program with “mandates to protect the public health and safety of the 

environment.” Shea Homes Ltd. P’ship v. United States, 397 F. Supp. 2d 1194, 1200 n.3 (N.D. 

Cal. 2005).  

The Tenth Circuit’s analysis of the discretionary function exception is consistent: the 

discretionary function can apply to conduct involving scientific or technical judgment when it is 

part of a broader policy-based program, but the discretionary function exception does not apply 

when the conduct is guided only by technical considerations. See Ayala v. Joy Mfg. Co., 877 F.2d 

846, 848-49 (10th Cir. 1989) (finding that plaintiffs stated sufficient facts to withstand a motion 

to dismiss based on the discretionary function exception by alleging that only “specific technical 
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assistance” was at issue); Ayala v. United States, 980 F.2d 1342, 1349 (10th Cir. 1992) 

(reaffirming that the discretionary function exception did not apply because “[t]he discretion 

involved in [the mine inspector’s] decision was governed solely by technical considerations”) 

(emphasis added). In fact, the Tenth Circuit in Ayala explicitly recognized that a “decision based 

on objective standards can also incorporate policy choice.” Ayala, 980 F.2d at 1350 n.4.  

In this case, the discretionary decisions about how to address the acid mine drainage from 

the GKM clearly did not only involve technical considerations. EPA employees, including 

individuals with scientific and professional expertise, had to decide the best way to effectuate the 

broad statutory mandate and policy goals established by CERCLA when investigating acid mine 

drainage at the GKM. Those judgments necessarily implicated policy considerations such as 

safety, resource allocation, and environmental protection. For example, the alleged failure to 

ascertain the precise level of pressure behind the collapsed adit is undoubtedly susceptible to 

policy analysis, including the following considerations: safety (whether it is worth the risk in 

placing equipment and personnel on a steep slope that may be prone to cave-ins); environmental 

protection (whether the fragile natural environment around the mine should be disturbed in order 

to install the drill rig); feasibility (whether a drill rig can be put in place in the short time period 

during which weather allows work to take place at the mine adit); and resource allocation 

(whether EPA has enough money, equipment, and expertise to accomplish the complicated and 

expensive task given its other priorities in the area). While scientific and technical knowledge 

undoubtedly played an important role in EPA’s conduct leading up to the release, the decisions 

such as how to unblock the GKM adit cannot be reduced to simple technical choices, such as 

which mining drill bit to use. The choices were bound up in broader public policy 
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considerations.22  

Furthermore, the discrete technical components of the conduct cannot be divorced from 

the larger policy-based context; a CERCLA response action is a product of many smaller 

decisions that are components of the overall policy goals of the statute. As the Sixth Circuit 

stated, “the conduct at issue must be framed in terms of the scope of administrative authority to 

use discretion in executing” the government program; to frame the issue more narrowly can beg 

the question by asking whether the government had discretion to be negligent, which is 

inappropriate for a discretionary function inquiry. See Kohl, 699 F.3d at 942. Similarly, the 

Tenth Circuit has recognized that “[a] decision that is a component of an overall policy decision 

protected by the discretionary function exception also is protected by this exception.” Zumwalt v. 

United States, 928 F.2d 951, 955 (10th Cir. 1991). The Supreme Court in Dalehite and 

subsequent circuit court decisions such as Daigle, Kohl, and Katrina correctly looked to the 

                                                            
22 Even if it had been technically possible to get perfect information about the physical condition 
of the mine to inform decisions such as where to excavate, the determination of whether 
gathering such perfect information is possible, much less advisable in context, is exactly the type 
of decision that is protected by the discretionary function exception. Ayala, 980 F.2d at 1350 n.4 
(acknowledging that technical determination could be protected by the discretionary function 
exception when it reflected a need to balance the goal of safety with the reality of finite agency 
resources). Often government conduct involves balancing the safety concerns of the project with 
the overall objectives of the project, as well as other social, political, and economic 
considerations. Boyle, 487 U.S. at 511-512 (finding that judgments about the “trade-offs” 
between “greater safety” and the effectiveness of the project were the type of conduct protected 
by the discretionary function exception); U.S. Fid. & Guar. Co., 837 F.2d at 122. (stating that 
“[e]xecution of [the CERCLA] program and accomplishment of its objective necessarily require 
the setting of priorities in light of the risks presented at various sites and the finite resources 
available to address the problem.”). Even if there were actions the government could have taken 
to avoid the blowout, a decision not to take those actions remains protected by the discretionary 
function exception. See Daigle, 972 F.2d at 1542 (stating that “[i]t is insufficient under the 
discretionary function exception for Plaintiffs simply to allege that the Army ‘rushed into the 
clean-up without proper planning concerning the effects of the clean-up activities on site 
conditions or upon the health and property of those living in surrounding neighborhoods’”). 
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broader context in which the technical components of the decision-making occurred in 

determining whether the discretionary function exception applied. None of these decisions 

focused on discrete technical judgments, of which there were many, as separate from the policy-

based programs of which they were a part. Here, to cherry-pick one discrete decision, such as 

judgment of the adit height, is to ignore that the calculation is but a component of a broader 

policy decision regarding how to evaluate and remediate the problem of acid mine drainage at 

the GKM. Such an analysis would expose each discrete calculation of an EPA employee at a 

CERCLA site to second guessing by the courts, a result that Congress did not intend in the 

discretionary function exception.23  

B.  The Sovereign Plaintiffs Have Claimed Tort Damages that Are Not 
Jurisdictionally Cognizable under the FTCA.  

 
To establish jurisdiction under the FTCA, plaintiffs must state a cognizable claim for 

money damages. 28 U.S.C. § 1346(b)(1). This is a serious obstacle for the Sovereign Plaintiffs, 

who do not plead any traditional tort damages, such as personal injury or property damage, 

underscoring four additional jurisdictional defects in their claims. First, the Sovereign Plaintiffs 

have not identified a direct injury compensable under state tort law, and the law does not provide 

standing for the recovery of remote damages, such as tax losses deriving from third-party injuries 

or generalized economic harm. Second, claims for damages from interference with contracts and 

                                                            
23 The United States is not arguing that all conduct pursuant to CERCLA is protected by the 
discretionary function exception. Theoretically, a plaintiff could allege that a government 
employee, acting under CERCLA authority, was engaged in negligent conduct that did not 
implicate CERCLA’s environmental response policies. The easiest example is an EPA employee 
who negligently causes a traffic accident while on his way to work at a CERCLA response site. 
Thus, the Supreme Court in Gaubert stated that where an act “cannot be said to be based on the 
purposes that the regulatory regime seeks to accomplish,” the discretionary function exception 
will not apply. 499 U.S. at 325 n.7. Here, however, the conduct at issue involves the very 
conduct being taken to address the environmental threat posed by the GKM, which is directly 
related to the purpose of CERCLA. 
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lost business are specifically barred by 28 U.S.C. § 2680(h). Third, the Court lacks FTCA 

jurisdiction over claims for injunctive relief, including demands to fund specific environmental 

response actions. Fourth, and finally, the law does not permit the Sovereign Plaintiffs to pursue 

unrestricted tort damages for harm to natural resources because CERCLA provides a 

comprehensive natural resource damages remedy. Thus, in addition to application of the 

discretionary function exception, Sovereign Plaintiffs have claimed damages that are not 

jurisdictionally cognizable under the FTCA.  

1.  The Court lacks jurisdiction over tort claims where the Sovereign 
Plaintiffs seek remote damages. 

 
The FTCA provides jurisdiction only for ordinary torts when “state law recognizes 

comparable liability for private persons.” Ayala v. United States, 49 F.3d 607, 610-11 (10th Cir. 

1995) (citing 28 U.S.C. § 2674). No state tort law recognizes claims for economic losses that 

derive from injury to someone else. RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR ECONOMIC 

HARM, § 7 cmt. b (Draft No. 2, April 2014) (explaining that third party claims for economic loss 

are barred because they would greatly increase the number, complexity and expense of lawsuits 

with indeterminate and unjust damages); see also Nat’l Roofing Inc. v. Alstate Steel Inc., 366 

P.3d 276, 279-82 (N.M. Ct. App. 2015) (discussing agreement among states in prohibiting tort 

damages based on third-party injury, because “liability for indirect (but foreseeable) 

consequences to third parties resulting from negligent harm could be limitless…”).  

The Sovereign Plaintiffs have not identified injuries to their specific property, but rather 

claim derivative damages from injury to their citizens, such as lost tax revenues, as a result of a 

general economic decline following alleged economic injury to their citizens. See NM Am. 

Compl. ¶¶ 115-118; Utah Am. Compl. ¶ 96; NN Am. Compl. ¶ 35. Such claims are not only 

unrecognized in state law, but too remote to meet the minimal threshold requirements of 
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standing. To assert standing, any plaintiff, at a minimum, “must show a distinct and palpable 

injury to itself.” Wyoming v. Lujan, 969 F.2d 877, 880-81 (10th Cir. 1992) (emphasis added; 

internal quotations omitted). This is because “[a] plaintiff who complain[s] of harm flowing 

merely from the misfortunes visited upon a third person… stand[s] at too remote a distance to 

recover,” Holmes v. Sec. Inv’r Prot. Corp, 503 U.S. 258, 268-69 (1992), and state governments, 

in particular, cannot claim harms which are merely a “reflection of injuries” to their citizens. 

Hawaii v. Std. Oil, 405 U.S. 251, 264 (1972).  

 Notably, “[l]ost tax revenue is generally not cognizable as an injury-in-fact for purposes 

of standing.” Arias v. DynCorp, 752 F.3d 1011, 1015 (D.C. Cir. 2014). This is because standing 

requires that plaintiffs “generally must assert [their] own legal rights,” and courts “must refrain 

from adjudicating ‘generalized grievances’ most appropriately addressed by one of the other 

branches of government.” Wyoming v. Dept. of Interior, 674 F.3d 1220, 1230-31 (10th Cir. 

2012) (holding that a state’s purported “proprietary interests” in the health of its tourism industry 

and general economy did not create standing). Indeed, the Tenth Circuit has recognized standing 

for lost tax revenue only in exceptional cases wherein the state has shown that a specific tax 

revenue stream will be directly-impacted by a particular decision. Compare id. (finding no 

standing for lost tax revenues due to a general decline in tourism at Yellowstone) with Mount 

Evans Co. v. Madigan, 14 F.3d 1444, 1451-52 (10th Cir. 1994) (finding standing because a 

municipality identified a specific revenue-sharing agreement and associated sales-taxes that were 

affected when the Forest Service decided not to rebuild a particular concessionary). Here, the 

Sovereign Plaintiffs have failed to identify any such specific revenue streams in their 

Complaints. Instead, they claim “lost economic activity,” Utah Am. Compl. ¶ 96, “devastat[ion] 

to the people, wildlife, livestock, economy, culture and environment” with continual effects on 
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tourism, NN Am. Compl. ¶ 122, and even a “concomitant reduction in GDP,” NM Am. Compl. 

¶ 115—those are generalized grievances insufficient to meet the Sovereign Plaintiffs’ burden of 

proof on federal standing.  

The Sovereign Plaintiffs’ attempts to plead around their standing problems are 

unavailing. For instance, New Mexico repeatedly describes its damages as “direct” harms, NM 

Am. Compl. ¶¶ 115, 117, 206, perhaps because the Supreme Court has found standing when one 

state directly targets another state’s specific tax revenues with legislative action. See Wyoming v. 

Oklahoma, 502 U.S. 437, 447-50 (1992). But, like the Tenth Circuit, the Supreme Court was 

careful to distinguish specifically-targeted tax revenue streams from remote claims deriving from 

general economic harm. See id. at 448, citing with approval Pennsylvania v. Kleppe, 533 F.2d 

668 (D.C. Cir. 1976) (no standing for actions injuring state’s economy and causing a decline in 

general tax revenues) and Iowa v. Block, 771 F.2d 347 (8th Cir. 1985) (same). Moreover, New 

Mexico’s characterization of its remote and derivative claims as “direct,” does not make them so. 

Similarly, Utah characterizes its derivative economic injuries as “special,” Utah Am. Compl. 

¶ 96—but being “special” does not make Utah’s damages any less remote, nor does it render 

them legally recoverable. Finally, the Navajo Nation’s standing problem is not cured by bringing 

claims parens patriae. NN Am. Compl. ¶ 12. Parens patriae is not available against the federal 

government. Alfred L. Snapp & Son Inc. v. Puerto Rico, 458 U.S. 592, 610 n.16 (1982) (stating 

that “[a] State does not have standing as parens patriae to bring an action against the Federal 

Government”); and N. Paiute Nation v. United States, 10 Cl. Ct. 401, 406 (1986) (finding that a 

tribe was akin to states for the purposes of parens patriae and thus did not have standing to 

litigate in that capacity against the federal government).  
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Thus, the Sovereign Plaintiffs’ alleged injuries are unrecognized in state law and 

insufficient for federal standing—a serious jurisdictional defect which requires dismissal of their 

tort claims.  

2.  The Court lacks jurisdiction over tort claims for interference with 
  contract rights and lost business. 

 
The Sovereign Plaintiffs also face the problem of asserting claims based on the theory 

that the GKM release interfered with business in the state, reducing, for example, tourism and 

agricultural activity. See NM Am. Compl. ¶ 117; Utah Am. Compl. ¶ 96; NN Am. Compl. ¶¶ 24-

35, 122. The FTCA explicitly reserves sovereign immunity for “any claim arising out of . . . 

interference with contract rights,” 28 U.S.C. § 2680(h), and that includes not only existing 

contracts, but also alleged interference with business expectations. See Cooper v. Am. Auto Ins. 

Co., 978 F.2d 602, 613 (10th Cir. 1992); Art Metal-U.S.A., Inc. v. United States, 753 F.2d 1151, 

1153-54 (D.C. Cir. 1985). Thus, any economic losses claimed by the Sovereign Plaintiffs as a 

result of reduced business activity with the sovereign are expressly barred by the FTCA. 

3.  The Court lacks jurisdiction over tort claims for injunctive relief. 
 

Lacking any injury in traditional tort, the Sovereign Plaintiffs next identify 

“investigation, clean-up and remedial costs” as tort damages. See, e.g., Utah Am. Compl. ¶ 133. 

Yet, the only form of relief provided by the FTCA is compensatory “money damages”—the 

statute provides no jurisdiction for compelling specific responsive action. 28 U.S.C. 

§ 1346(b)(1); Estate of Trentadue v. United States, 397 F.3d 840, 863 (10th Cir. 2005) (stating 

that district courts lack “subject matter jurisdiction under the FTCA to provide injunctive and 

declaratory relief”).  

On this point, the Court must consider the Sovereign Plaintiffs’ true objective. See Eagle-

Picher Indus. v. United States, 901 F.2d 1530, 1532 (10th Cir. 1990) (describing the “essential 
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purpose” test for jurisdiction). The Sovereign Plaintiffs cannot circumvent jurisdictional limits 

and claim that demands to fund specific response actions—such as groundwater monitoring and 

public educational programs—are permissible FTCA claims for “money damages” simply by 

assigning dollar values to the desired relief. The term “money damages,” as used in the FTCA, is 

not synonymous with the “monetary relief” that a plaintiff may claim is necessary to fund a 

project as the result of an alleged tort. See Bowen v. Massachusetts, 487 U.S. 879, 895 (1988). 

Rather, “money damages” is a term of art for compensatory relief for a loss suffered; it is not a 

payment of funds to provide a specific remedy. See id. Here, the essential purpose of the 

Sovereign Plaintiffs’ claims is to secure and fund specific remedies, i.e. their desired 

environmental response actions. Those are not claims for “money damages” under the FTCA. 

Instead, those are claims for injunctive relief that are not jurisdictionally cognizable under the 

FTCA, and as discussed supra, such injunctive relief is presently jurisdictionally-barred by 

CERCLA section 113(h).  

4. The Court lacks jurisdiction over tort claims for natural resource 
  damages.  

 
Finally, even if the Sovereign Plaintiffs identified recoverable money damages—which 

they have not—any claims for unrestricted tort damages that may arise out of harm to natural 

resources are preempted by CERCLA’s natural resource damages provisions, which, as that 

statute’s title states, are “comprehensive.”24  

The Sovereign Plaintiffs are seeking tort compensation for damages to the Animas/San 

Juan River and Lake Powell, and the economic value of lost services provided by those injured 

                                                            
24 Judge Armijo previously denied Environmental Restoration’s request for dismissal of New 
Mexico and the Navajo Nation’s claims on these grounds, finding insufficient factual 
development. See 2018 WL 840007, *15. However, Judge Armijo did not address the United 
States’ more specific articulation of the argument that the tort claims must be dismissed as 
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resources. See, e.g., NM Am. Compl. ¶ 117 (claiming damages for the lost “economic benefits of 

New Mexico’s natural resources until its lands and waterways are fully restored, and very likely 

beyond”); NN Am. Compl. ¶ 11 (describing damages “as least [until] such time as the Nation’s 

natural resources are fully restored”); see also id. ¶¶ 122, 192; Utah Am. Compl. ¶ 97 (claiming 

continuing harm as long as its natural resources are contaminated). Those are alleged natural 

resource damages within CERCLA’s provisions. 42 U.S.C. § 9607(f); 43 C.F.R. § 11.83 (c).  

Notably, government entities can seek natural resource damages as public trustees under 

CERCLA, and indeed, Utah plans to do so. Utah Am. Compl. ¶ 74. That process may include an 

assessment, which values the residual damage to the natural resources in terms of economic loss 

of use, restoration costs and other parameters. 43 C.F.R. § 11.10 (Department of Interior 

regulations for the assessment of natural resource damages). At the conclusion of that process, 

the trustees may receive restricted damages—money that can be used only to restore and replace 

the injured resource. New Mexico v. Gen. Elec. Co., 467 F.3d 1223, 1247 (10th Cir. 2006). 

That restriction on damages is a critical feature of CERCLA’s natural resources scheme, 

ensuring that the law serves the purpose of restoring resources and does “not . . . provide a 

windfall to the [state] treasury.” Id. at 1247. It is also a sharp and intentional contrast with tort 

damages, which are “unrestricted” and can be used for any purpose, including attorney’s fees. Id. 

at 1248. Moreover, these restricted damages are the only damages available for natural resource 

loss. As the Tenth Circuit explained in a strikingly similar case, “CERCLA’s comprehensive 

[natural resource damage] scheme preempts any state remedy designed to achieve something 

other than the restoration, replacement or acquisition of the equivalent of a contaminated natural 

                                                            

alleged—accepting the factual assertions in plaintiffs’ complaint as true—because the claimed 
tort damages, arising out of harm to natural resources, are compensable under CERCLA.  
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resource.” Id. at 1247. Indeed, allowing claims outside of that carefully-developed scheme for 

natural resource damages could “seriously disrupt CERCLA’s principle aim of cleaning up 

hazardous waste,” id. at 1248, and for that reason, such claims are categorically prohibited as a 

matter of law. Thus, the Sovereign Plaintiffs’ tort claims for natural resource damages are 

preempted, and must be dismissed for lack of jurisdiction. 

CONCLUSION 

 For the foregoing reasons, the Court should grant this motion and enter the United States’ 

proposed order dismissing the following counts in the Plaintiffs’ complaints to the extent they 

name any Federal Defendants: New Mexico’s First, Second, Fourth, Fifth, Sixth and Seventh 

Causes of Action; all of the Navajo Nation’s Claims for Relief; Utah’s First, Second, Third, 

Fourth, Seventh and Eight Causes of Action; and the McDaniel Plaintiffs’ Second Amended 

Complaint in its entirety.  
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