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REPLY TO DEFENDANT’S RESPONSE TO 
MS. FONTENOT’S STATEMENT OF UNDISPUTED FACTS 

 
 3. In Paragraph 3, Defendant suggests that because Ms. Fontenot could not 

produce her records1 of Citizen Potawatomi lineage during discovery, her certification by that 

tribe is somehow in doubt. But Ms. Fontenot included an affidavit, which is sufficient proof 

of her certification. Moreover, Defendant’s speculation without evidence that Ms. Fontenot’s 

“tribute to Native American veterans” functions as a fee to the Potawatomi in exchange for 

being certified by that tribe lacks merit. When her certification letter is read in context, that 

statement merely explains one of Ms. Fontenot’s accomplishments as an artist. In any event, 

Defendant’s statement in Paragraph 3 is not material because it is undisputed that 

Ms. Fontenot is a member of the Patawomeck Tribe—a state-recognized tribe. 

INTRODUCTION 

 This case asks whether Oklahoma’s American Indian Arts and Crafts Sales Act (State 

Act), Okla. Stat. tit. 78, §§ 71-75, violates the Constitution. Under the federal Indian Arts and 

Crafts Act (Federal Act), 25 U.S.C. § 305e, Plaintiff Peggy Fontenot is permitted to describe 

her art as American Indian-made. But under the State Act, Ms. Fontenot is prohibited from 

making such a representation. As a result of her speech being so limited, Ms. Fontenot 

challenges the State Act as (1) a violation of her right to free speech under the First 

Amendment; (2) preempted by the Federal Act; (3) discriminatory in practical effect against 

interstate commerce, and overly burdensome of interstate commerce; (4) discriminatory in 

                                                 
1 As noted under oath during Ms. Fontenot’s deposition, her records were stolen during a 
home burglary. 
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violation of the Equal Protection Clause; and (5) a violation of her due process right to earn a 

living. 

 Defendant characterizes this case as being about whether the Oklahoma Legislature 

acted “reasonably” in preventing everyone but members of federally recognized tribes from 

marketing or describing their art as American Indian-made. Def.’s Oppo. at 1. But that is not 

the standard here. Ms. Fontenot raises five distinct constitutional claims in this case, and each 

requires a distinct analysis. Thus, whether the Oklahoma Legislature was “reasonable” says 

nothing about whether the Oklahoma State Act is constitutional—which it is not. Nor does 

Ms. Fontenot seek, as Defendant contends, to “mandate that the State adopt [her] preferred 

definition” of American Indian. See Def.’s Oppo. at 1, 11-12. Instead of mandating any 

particular definition, Ms. Fontenot simply argues that the State Act’s restrictive definition fails 

the scrutiny required under the Constitution. 

ARGUMENT 

 The State Act makes it “unlawful to distribute, trade, sell or offer for sale or trade 

within this state any article represented as being made by American Indians” unless the article 

was made by a member of a federally recognized tribe. Okla. Stat. tit. 78, §§ 73-74. The plain 

reading of the Act is that Ms. Fontenot may not use any term that denotes that her art is 

American Indian-made. For example, she is prohibited from representing that her art is 

American Indian or Native American. Therefore, Defendant’s insistence that Ms. Fontenot 

could describe her art as Patawomeck-made, see Def.’s Oppo. at 2, is an absurd reading of the 

State Act because consumers will assume that Patawomeck-made is synonymous with 

American Indian- or Native American-made. See Pl.’s Ex. 21, at 18-19, 24, 41, 43-44. 
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 But even if Defendant is correct that the State Act only prohibits Ms. Fontenot from 

using the exact term “American Indian,” leaving her free to describe her art as Native 

American- or Patawomeck-made, the Act is still unconstitutional. A complete ban on the use 

of the term American Indian by certified artisans and members of state-recognized tribes runs 

afoul of the First Amendment, and Congress has preempted the State from so limiting the 

term. In addition, the discriminatory treatment of the interstate market for American Indian 

art, and of artists like Ms. Fontenot, violates the dormant Commerce Clause and the Equal 

Protection Clause; and Oklahoma’s restriction of Ms. Fontenot’s right to earn a living is 

precluded by the Due Process Clause. 

A. The State Act is subject to strict scrutiny 

 Defendant has again declined to argue that the State Act survives strict scrutiny. See 

Def.’s Oppo. at 5. As a result, if this Court agrees with Ms. Fontenot that the State Act is 

subject to strict scrutiny, then Defendant has conceded that the State’s burden under strict 

scrutiny cannot be met. 

 Rather than defend the Act under strict scrutiny, Defendant contends that the law is 

subject to the Central Hudson test because Ms. Fontenot is only prohibited from using the term 

“American Indian” in a commercial setting. Even if that were true, which it is not, Pl.’s Oppo. 

at 11-12, that is not the test for determining whether speech is commercial. Commercial speech 

is speech that “does no more than propose a commercial transaction.” 44 Liquormart, Inc. v. 

Rhode Island, 517 U.S. 484, 518 (1996) (Thomas, J., concurring) (quoting Va. State Bd. of 

Pharmacy v. Va. Citizens Consumer Council, Inc., 425 U.S. 748, 762 (1976)). Here, Ms. Fontenot’s 

descriptions of her art go beyond merely offering it for sale, and include statements about her 
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identity, her artistic style, and even broader issues affecting American Indian communities. 

Thus, classifying her speech as commercial would expand the definition for commercial 

speech beyond what is recognized by the Supreme Court.2 

 Defendant also vastly overstates the implications of applying strict scrutiny to the State 

Act. See Def.’s Oppo. at 10. Defendant argues that applying strict scrutiny here puts “virtually 

all commercial speech regulations” at risk of being subject to strict scrutiny, Id. (emphasis in 

original), but applying strict scrutiny to the State Act would simply be an appropriate 

application of precedent limited to speaker- and content-based regulations. See Pl.’s Oppo. 

at 10-13. That some speech restrictions arising in a commercial setting are subject to strict 

scrutiny rather than Central Hudson is not new, and in any event, only occurs in limited 

scenarios, such as those discussed previously. See id. Nor would state statutes targeting fraud 

become vulnerable to court challenges. Illinois, ex rel. Madigan v. Telemarketing Assocs, Inc., 538 

U.S. 600, 612 (2003) (“the First Amendment does not shield fraud”). 

B. The State Act cannot even survive commercial speech scrutiny 

 Contrary to Defendant’s assertion, the question of whether a challenged law meets 

commercial speech scrutiny under Central Hudson is not whether “the State Legislature ha[s] 

the discretion to reasonably define [who is an American Indian] for the purposes of [the State] 

                                                 
2 Defendant also argues that because Ms. Fontenot stated in one sentence that she cannot 
“market” her art as made by an American Indian, then she has “effectively conced[ed]” that 
the Act regulates commercial speech. See Def.’s Oppo. at 7. But Ms. Fontenot has made no 
such concession. Indeed, both her brief in support of her Motion for Summary Judgment and 
in opposition to Defendant’s Motion for Summary Judgment employ the words “market,” 
“describe,” and “represent” throughout, see, e.g., Pl.’s Memo. in Support of Mot. for Summ. 
Judg. at 2, ¶ 7 (“Ms. Fontenot markets and describes her art.”), providing yet another example 
that the Act regulates beyond mere commercial speech.   
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Act.” See Def.’s Oppo. at 11. Instead, it is Defendant’s burden to show that there is: (1) a 

substantial government interest that is (2) directly advanced by the speech restriction, and 

(3) the substantial interest cannot be served as well by a “more limited restriction.” Central 

Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n of New York, 447 U.S. 557, 566 (1980). Thus, 

regardless of whether “[t]he difficult policy choices reflected in a statute are for the legislature 

to make,” Def.’s Oppo. at 11 (citing Lujan v. Regents of Univ. of California, 69 F.3d 1511, 1518 

(10th Cir. 1995), the legislature must implement its policy choices in accordance with the 

Constitution. 

 Defendant contends that the State Act is the least-restrictive option because “all 

Oklahoma consumers will know that persons who claim their art is ‘American-Indian made’ 

make that claim only after going through the rigorous federal recognition and enrollment 

process.” Def.’s Oppo. at 13. But Defendant’s own expert contradicted that contention when 

she stated that it is unlikely that Oklahoma consumers are aware that the State has so narrowly 

defined who is an American Indian artist. Def.’s Ex. 1, Tehee Expert Report at 13; Pl.’s Ex. 21, 

Tehee Depo. at 25. And throughout, Defendant fails to reconcile why, on one hand, reliance 

on the federal government for recognizing tribes is sufficient, whereas on the other hand, 

reliance on Congress’s judgment that certified artisans and members of state-recognized tribes 

should be free to market their art as American Indian-made is insufficient. As previously 

discussed, Congress recognized that membership in a federally recognized tribe is not the sole 

factor in determining whether someone is an American Indian. Pl.’s Memo. in Support of Mot. 

for Summ. Judg. at 19. 
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 In addition, Defendant erroneously contends that any alternatives to the State Act “are 

actually more restrictive, ineffective, or needlessly inefficient.” See Def.’s Oppo. at 13. For 

example, Defendant argues that using the Oklahoma Consumer Protection Act in place of the 

State Act would leave unresolved the question of who can lawfully claim art is American 

Indian-made. Id. at 14. But that is not the case. The Federal Act already establishes that the 

ability for an artist to describe her work as American Indian-made is limited to members of 

state-recognized tribes, members of federally recognized tribes, and certified Indian artisans. 

25 U.S.C. § 305e(a). Thus, anyone not falling under one of those three categories violates the 

Federal Act if they market their art as American Indian-made.3 Therefore, courts need not be 

involved in defining who is an American Indian. 

 Defendant further contends that the State Act survives commercial speech scrutiny 

because: (1) the Act is more efficient than a state-sponsored public education campaign about 

the differences between state- and federally recognized tribes; and (2) the State Act is easily 

enforced by limiting use of the term American Indian to members of federally recognized 

tribes. See Def.’s Oppo. at 16-17. But efficiency is irrelevant to the analysis, because the 

question under the third prong of Central Hudson is not whether the means chosen by the State 

is the most efficient way of restricting speech, but whether there are less-restrictive alternatives to 

the means chosen by the State. See 447 U.S. at 566. And an investigator would have no trouble 

                                                 
3 Defendant also claims that the penalties under the Oklahoma Consumer Protection Act 
exceed those under the State Act, therefore use of the Consumer Protection Act is “much 
harsher.” Def.’s Opp. at 14. But even assuming that degree of penalty is relevant to whether 
there are less-restrictive alternatives to the State Act (it is not), the Consumer Protection Act’s 
penalties pale in comparison to those in the Federal Act, see 18 U.S.C. § 1159 (violations 
punishable by up to 15 years in prison and a fine of up to $250,000, or both), yet Defendant’s 
own expert believes the Federal Act is inadequate. Pl.’s Ex. 25, Tehee Depo. at 28. Case 5:16-cv-01339-G   Document 43   Filed 11/21/17   Page 7 of 12
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verifying the veracity of claims of American Indian heritage by a certified artisan or artist who 

is a member of a state-recognized tribe, because both instances are verifiable with ready 

documentation. Indeed, both state- and federally recognized tribes provide membership cards 

to their members, see Pl.’s Ex. 3, and in order for an artisan to be validly certified by a tribe, 

the certification must be in writing. 25 C.F.R. § 309.25(a)(2). 

 As previously discussed, see Pl.’s Oppo. at 9 n.3, Defendant relies on a strained and 

atextual interpretation of the State Act to avoid the constitutional repercussions of the speech-

banning Act. Def.’s Oppo. at 15-16. According to Defendant, the State Act “does not 

completely ban artists from labeling or advertising their art.” Id. at 16. Defendant is mistaken. 

The only plausible reading of the Act’s prohibition of all but members of federally recognized 

tribes representing art as American Indian-made, is that Ms. Fontenot, and artists like her, are 

banned from describing their art as American Indian-made, Native American-made, and even 

Patawomeck-made, for example. At a minimum, Defendant admits that anyone who is not a 

member of a federally recognized tribe is completely banned from representing their art as 

“American Indian-made.” Def.’s Oppo. at 13. Therefore, the State Act prohibits Ms. Fontenot 

from truthfully describing her art in Oklahoma, and as a result, it “only hinders consumer 

choice” and “impede[s] debate over central issues of public policy,” thus warranting particular 

judicial skepticism of the Act. See 44 Liquormart, 517 U.S. at 503. 

C. The Federal Act preempts the State Act 

 The Supreme Court has declared that state law is preempted where “under the 

circumstances of [a] particular case, [the challenged state law] stands as an obstacle to the 

accomplishment and execution of the full purposes and objectives of Congress.” Hines v. 
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Davidowitz, 312 U.S. 52, 67 (1941). “What is a sufficient obstacle is a matter of judgment, to be 

informed by examining the federal statute as a whole and identifying its purpose and intended 

effects.” Crosby v. Nat’l Foreign Trade Council, 530 U.S. 363, 373 (2000). 

 Contrary to Defendant’s contention that the Federal Act’s legislative history is 

“irrelevant,” see Def.’s Oppo. at 19, in preemption cases “[t]he purpose of Congress is the 

ultimate touchstone.” Retail Clerks Int’l Ass’n. v. Schermerhorn, 375 U.S. 96, 103 (1963). In 

addition to the text and structure of the statute in question, Congress’s purpose can be gleaned 

by understanding how “Congress intended the statute and its surrounding regulatory scheme 

to affect business, consumers, and the law.” Medtronic, Inc. v. Lohr, 518 U.S. 470, 486 (1996). 

Statements by a bill’s drafters explaining provisions of the bill are not only relevant, but also 

given much weight and considered persuasive. George A. Costello, Average Voting Members and 

Other “Benign Fictions”: The Relative Reliability of Committee Reports, Floor Debates, and Other Sources 

of Legislative History, 1990 Duke L.J. 39, 41-42 (1990). As a result, the legislative history noted 

previously, see Pl.’s Memo. in Support of Mot. for Summ. Judg. at 18-20, is of great relevance 

in understanding Congress’s purpose in defining American Indian artists to include members 

of state-recognized tribes, members of federally recognized tribes, and certified artisans, and 

whether that definition preempts Oklahoma’s attempt to restrict it further. 

 That the State and Federal Act “employ similar means” but have non-identical 

“systems” is no matter. See Def.’s Oppo. at 19. Regardless of whether state and federal statutes 

operate similarly, “conflict is imminent when two separate remedies are brought to bear on 

the same activity.” Crosby, 530 U.S. at 380 (citing Wisconsin Dep’t of Industry v. Gould, Inc., 475 

U.S. 282, 286 (1986) (quotations omitted)). Here, Ms. Fontenot is permitted to describe her 
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art as American Indian-made under the Federal Act, but she is prohibited from doing so under 

the State Act. As a result, “conflict is imminent” and the State Act is preempted. See id. 

 Defendant also contends that Ms. Fontenot’s citation of Geier v. American Honda Motor 

Co., Inc., 529 U.S. 861, 881 (2000), is misplaced because in that case the Court authorized a 

variety of mechanisms across state lines rather than a uniform national standard. Def.’s Oppo. 

at 19 n.68. But in Geier, the Court held that the federal automobile safety statute’s purpose was 

to create a “variety and mix” of safety devices in automobiles, and to create a gradual phase-

in of passive restraints. 529 U.S. at 881. Thus, a state law requiring all automobiles to have 

airbags right away would serve as an obstacle to both of the federal statute’s objectives. Id. 

Defendant’s focus on the lack of a uniform standard in Geier is therefore irrelevant, and ignores 

the Court’s analysis. And most importantly, the holding in Geier is that the state law was 

preempted because it prevented the achievement of Congress’s purpose in creating a variety of 

safety mechanisms throughout the states. 

 Likewise, Defendant erroneously argues that Ms. Fontenot’s citation of Crosby, 530 

U.S., at 369, is misplaced because there, the challenged state law “actually impeded” the 

President’s ability to carry-out a federal statute. Def.’s Oppo. at 19 n.68. In Crosby, the Court 

held that Massachusetts’ imposition of sanctions on doing business with Burma was 

preempted by federal law because it penalized “individuals and conduct that Congress ha[d] 

explicitly exempted or excluded from sanctions.” 530 U.S. at 378. Here, Oklahoma penalizes 

members of state-recognized tribes and certified artisans if they describe their art as American 

Indian-made, whereas Congress explicitly authorized both types of artists to do so. Therefore, 

far from being simply another means of regulating misrepresentations in the American Indian 
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art market, the State Act expressly removes speech rights granted to many artists under the 

Federal Act, thus impeding the aim of the Federal Act. 

 Furthermore, if Defendant is truly concerned that an artist may “hide information” 

about her status as a certified artisan or member of a state-recognized tribe by only describing 

herself as an American Indian, see Def.’s Oppo. at 20, then the State can require artists to 

disclose that information rather than ban them from telling the public that they are an 

American Indian. And in any event, Defendant fails to point to any evidence that a single artist 

has actually “hidden information,” and Defendant’s own expert stated that “it is not common 

practice” for artists to “only label their work as Native American or American Indian made.” 

Def.’s Ex. 1, Tehee Expert Report at 12. Indeed, Ms. Fontenot herself notes her tribal 

affiliations on her business card and at her booth during art shows. See Pl.’s Ex. 4. 

D. The State Act violates the Commerce Clause 

 Defendant states that Ms. Fontenot is not precluded from participating in American 

Indian art shows. Def.’s Oppo. at 21. But even if that is true, in comparison to in-state artists 

who are members of federally recognized tribes, she is still disadvantaged by the State Act’s 

prohibition of her truthfully representing her art as American Indian-made while they are free 

to do so. 

CONCLUSION 

 For the reasons stated above, the Court should grant Ms. Fontenot’s Motion for 

Summary Judgment and deny Defendant’s Motion for Summary Judgment. 

  

Case 5:16-cv-01339-G   Document 43   Filed 11/21/17   Page 11 of 12



11 
 

DATED:  November 21, 2017. 

          Respectfully submitted, 

/s/ Caleb R. Trotter 
CALEB R. TROTTER (Cal. Bar No. 305195*) 
MERIEM L. HUBBARD (Cal. Bar No. 155057*) 
ANASTASIA P. BODEN (Cal. Bar No. 281911*) 
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930 G Street 
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Telephone:  (916) 419-7111 
Facsimile:  (916) 419-7747   
Email:  crt@pacificlegal.org 
Email:  mlh@pacificlegal.org 
Email:  apb@pacificlegal.org 
*Pro Hac Vice 
 
AMBER M. GODFREY 
OBA No. 22152 
Godfrey Law & Associates, PLLC 
1901 N. Classen Boulevard, Suite 222 
Oklahoma City, Oklahoma 73106 
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