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DEFENDANT’S REPLY BRIEF  
IN SUPPORT OF SUMMARY JUDGMENT 

I. Plaintiff’s unduly broad reading of the Oklahoma Act must be rejected. 

Plaintiff attempts to push this Court into an excessively broad reading of the 

challenged Act in order to make the case that the law is subject to strict scrutiny and 

therefore unconstitutional. But as a law that carries criminal penalties,1 “the canon of 

strict construction of criminal statutes, or rule of lenity,” requires that the law be 

narrowly read so “as to apply it only to conduct clearly covered.”2 Thus, “to the extent 

that doubts remain” with respect to the scope of the law, “they must be resolved in 

accord with the rule of lenity.”3 Moreover, contrary to Plaintiff’s position, this Court is 

required to interpret the law so as to avoid, not invite, constitutional doubts.4 

First, Plaintiff attempts to expansively read the Oklahoma Act as one that regulates 

noncommercial speech. As elsewhere explained, the plain meaning, context, purpose, 

and title of the Oklahoma Act limit it to commercial advertising.5 The American Indian 

Arts and Crafts Sales Act applies criminal penalties only to “merchants,” defined as 

someone “engaged in the sale” of American Indian art to the public, who “distribute, 

                                                           
1 Okla. Stat. tit. 78, § 75. 
2 United States v. Lanier, 520 U.S. 259, 266 (1997).  
3 Bifulco v. United States, 447 U.S. 381, 400 (1980); see also United States v. Wilson, 10 F.3d 734, 736 
(10th Cir. 1993) (“Under these circumstances, courts construe the statute favorably to the 
criminal defendant.”). 
4 Jones v. United States, 526 U.S. 227, 239 (1999). 
5 Def. Resp. to Pl.’s MSJ, Doc. 41, at 6-7. 
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trade, sell or offer for sale or trade” their goods in order to protect the public from false 

representations “in the sale” of American Indian goods.6  

Plaintiff is also wrong to suggest that these purely-commercial regulations are 

“inextricably intertwined” with noncommercial speech such that it is subject to strict 

scrutiny.7 The Act does not punish her advocacy or promotion of American Indian 

issues; it merely penalizes her if she “tags or labels any article as being an American 

Indian art or craft.”8 These narrow commercial regulations are not subject to strict 

scrutiny.  

In Central Hudson, for example, a content- and speaker-based speech regulation on 

commercial utility advertising was subjected to intermediate scrutiny even though the 

advertising was intertwined with important policy information about energy 

conservation and efficiency.9 Meanwhile, Plaintiff’s reliance on Riley10 and other strict 

scrutiny cases is misplaced. Plaintiff contends that this case requires that commercial 

speech that informs or persuades be subjected to strict scrutiny.11 This contention 

however ignores that the Riley analysis was specific to charitable solicitations, and post-

                                                           
6 Okla. Stat. tit. 78, §§ 73(5), 74, 75. 
7 Pl.’s Opp. to MSJ Br., Doc. 39, at 11-13. 
8 Okla. Stat. tit. 78, § 75. 
9 Central Hudson Gas & Electric Corp. v. Public Service Comm’n of New York, 447 U.S. 557, 563, 
n.5; see also Bolger v. Youngs Drug Products Corp., 463 U.S. 60, 67-68 (1983) (communications 
can “constitute commercial speech notwithstanding the fact that they contain discussions of 
important public issues”). 
10 Riley v. Nat’l Fed’n of the Blind of N. Carolina, Inc., 487 U.S. 781 (1988). 
11 Pl.’s Opp. to MSJ Br., Doc. 39, at 13. 

Case 5:16-cv-01339-G   Document 42   Filed 11/21/17   Page 3 of 12



3 
 

Riley cases confirm that charitable solicitations are not commercial speech. In 

distinguishing Riley from cases involving commercial speech, the Supreme Court said 

“without solicitation the flow of [information and advocacy about the charity] would 

likely cease”12 but commercial advertising is “less likely to be chilled by proper 

regulation.”13 Commercial speech is speech that advertises a product or service for a 

business purpose14—charitable solicitations fall outside this definition. The editorial in 

New York Times v. Sullivan and the content of the book at issue in Smith are similarly 

distinct from commercial advertising.15 Thus, these cases do not inform the analysis of 

the regulation on purely commercial speech here.  

Indeed, a year after Riley, the Supreme Court rejected an argument similar to 

Plaintiff’s. Discussing Riley in the Fox case, the Court said, “the commercial speech (if 

it was that) was ‘inextricably intertwined’ because the state law” mandated disclosure of 

arguably commercial information while communicating fully protected speech.16 The 

sellers in Fox were barred from selling Tupperware in college dorm rooms. The Court 

upheld the ban even though the sellers discussed important topics like financial 

responsibility and home economics. The Court said that even advertisements “link[ing] 

                                                           
12 Riley v. Nat’l Fed’n of the Blind of N. Carolina, Inc., 487 U.S. 781, 796 (U.S. 1988). 
13 Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 576 (2001). 
14 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 495-97 (1996); see also Cardtoons, L.C. v. 
Major League Baseball Players Ass’n, 95 F.3d 959, 970 (10th Cir. 1996). 
15 New York Times v. Sullivan, 376 U.S. 254, 265-66 (1964); Smith v. California, 361 U.S. 147, 
150 (1959).  
16 Bd. of Trustees of State Univ. of New York v. Fox, 492 U.S. 469, 474 (1989). 
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a product to a current public debate is not thereby entitled to the constitutional 

protection afforded noncommercial speech.”17 Here, nothing in the law requires the 

blending of commercial and noncommercial speech. Plaintiff’s attempt to twist the law 

into a regulation of noncommercial speech must be rejected. 

Second, Plaintiff also errs in trying to paint the Oklahoma Act as an extremely 

expansive law prohibiting any intimation that Plaintiff is American Indian, including 

banning disclosure that she is a member of a state-recognized tribe. Read as a whole, 

the Oklahoma Act regulates the advertising of art as being American Indian-made, 

specifically penalizing anyone who “tags or labels any article as being an American 

Indian art or craft” when not made by an American Indian as the Act defines it.18 

Accordingly, the Act penalizes only explicit tagging and labeling using the trademark 

“American Indian,” not anything that might be construed to imply Indian origin. 

Indeed, artists with no tribal affiliations selling art that is in a traditional American 

Indian style (e.g., “imitation” American Indian art) can advertise as they wish, so long as 

they do not mislead consumers by explicitly tagging the art as “American Indian” 

made.19 Again, any broader reading should be rejected under the canons of the rule of 

lenity and constitutional avoidance.  

                                                           
17 Bd. of Trustees of State Univ. of New York v. Fox, 492 U.S. 469, 475 (1989) (quoting Central 
Hudson Gas & Electric Corp. v. Public Service Comm’n of New York, 447 U.S., at 563, n. 5). 
18 Okla. Stat. tit. 78, § 75. 
19 Okla. Stat. tit. 78, § 72 (The purpose of statute is to protect consumers in all of the American 
Indian art market, even “imitation” American Indian art.). 
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Similarly, the Act defines “American Indian” as a member of a federally recognized 

tribe. Thus, because the Patawomeck Tribe (which is not federally-recognized) does not 

fall under the Act’s definition of “American Indian,” claiming an art piece is 

“Patawomeck-made” would not constitute a representation that the piece is made by 

an “American Indian.” In other words, using the term “Patawomeck” would not be a 

false representation as “American Indian” under the Oklahoma Act because the Act 

defines “American Indian” tribes as federally-recognized tribes and saying one is 

“Patawomeck” is not a representation that one is a member of a federally-recognized 

tribe. In sum, all of Plaintiff’s claims depend on an overbroad interpretation of the 

Oklahoma Act that totally bans her from advertising her art, mentioning her tribal 

affiliation, or entering American Indian art shows. Because that interpretation must fail, 

so too must her claims.  

II. The Oklahoma Act is a permissible regulation of commercial speech. 

Plaintiff does not contest that the term “American Indian” can be difficult to define 

and thus its use in a commercial setting is potentially misleading. Nor does Plaintiff 

disagree that limiting the term to those who are enrolled members of federally-

recognized tribes has long been broadly accepted, such that consumer expectations are 

more likely to be met when that term is used only by those who are members of such 

tribes. And Plaintiff cannot dispute that the practice of state-recognition is a more 

recent phenomenon, not widely practiced, and not universally accepted such that 
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advertising with the term “American Indian” is less likely to meet consumer 

expectations. 20  

Rather, Plaintiff asserts that, because this brand-new law has not yet been enforced 

(in part due to agreement between the parties),21 it therefore cannot possibly help 

inform consumer choices and thus advance a substantial state interest.22 That argument 

is nonsensical. Indeed, Plaintiff’s own misleading advertising demonstrates the need for 

greater policing of this market. Plaintiff includes the terms “Potawatomi” and 

“Cherokee descent” in her advertising, which has high potential to mislead consumers 

into thinking that she is a member of those federally-recognized tribes.23 Her labeling 

fails to inform consumers that she is not a member of those tribes, but only claims to 

have been certified as an artisan by the Potawatomi tribe and believes without proof 

that she is Cherokee. Nevertheless, under the Oklahoma Act, she may still inform 

consumers in a clear and specific manner of her claimed certifications and other tribal 

affiliations. Thus, the Oklahoma Act prevents her advertisements from being given in 

                                                           
20 To refute that the State’s approach is reasonable, Plaintiff relies on a narrow set of unhelpful 
cases, each of which arose from a law in which the state banned unlicensed professionals from 
marketing themselves using their job title—i.e., psychologist or interior designer—when the 
state did not require practitioners in their profession to be licensed. Byrum v. Landreth, 566 F.3d 
442, 448 (2009) (interior designer); Locke v. Shore, 682 F.Supp.2d 1283, 1294 (2010) (residential 
interior designer); Abramson v. Gonzalez, 949 F.2d 1567, 1574 (1992) (psychologist). There, the 
laws’ rationale was that they would prevent consumers from being misled into thinking that 
the professional was licensed merely by using the professional title. But, unlike here, there was 
not sufficient evidence that consumers would be misled.  
21 Stip. to Stay Enforcement, Doc. 16, at 2-3.  
22 Pl.’s Opp. to MSJ Br., Doc. 39, at 14-17. 
23 Pl.’s Appdx. to MSJ, Doc. 34, Ex. 5, at 1-2.  
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the form of “potentially misleading information,” but allows the same desired message 

to be “presented in a way that is not deceptive.”24 That does not run afoul of the First 

Amendment. 

Nor is Plaintiff correct that the State’s chosen method to promote market clarity is 

unreasonable.25 In Posadas, for example, the Supreme Court sustained a ban on gambling 

advertising that it found reasonable even though running an anti-gambling campaign 

may have been less restrictive. The Court said that, in this situation, it was “up to the 

legislature” to choose its method.26 Regardless of Plaintiff’s perceived imperfections in 

the law, commercial speech cases require only “a fit between the legislature’s ends and 

the means chosen to accomplish those ends—a fit that is not necessarily perfect, but 

reasonable; that represents not necessarily the single best disposition but one whose 

scope is in proportion to the interest served.”27  

III. Plaintiff’s other claims also lack merit. 

Most of Plaintiff’s claims have already been addressed in Defendant’s earlier 

motions and responses, and those arguments need not be restated here. Nonetheless, a 

few points bear mentioning. 

                                                           
24 In re R. M. J., 455 U.S. 191, 203 (1982). 
25 Pl.’s Opp. to MSJ Br., Doc. 39, at 17-19. 
26 Posadas de Puerto Rico Associates v. Tourism Company of Puerto Rico, 478 U.S. 328, 341-44 
(1986). 
27 Board of Trs. Of State Univ. of N.Y. v. Fox, 492 U.S. 469, 480 (1989).  
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First, the Oklahoma Act’s purpose is to “protect the public, under the police powers 

of the state, from false representation in the sale of authentic and imitation American 

Indian art[].”28Although Plaintiff argues that the presumption against preemption does 

not apply because the Oklahoma Act regulates American Indians,29 “consumer 

protection law is a field traditionally regulated by the states,”30 including advertising.31 

The Oklahoma Act protects consumers in the American Indian art market; it does not 

legislate in traditional federal Indian-affairs territory such as treaty making,32 

sovereignty,33 or tribal recognition.34 

Second, Plaintiff strains to fit the Oklahoma Act into the mold of a law that 

discriminates against out-of-state commerce, but there is simply no evidence of it. This 

case is quite different from Pike, for example, where an Arizona law essentially 

prohibited a local cantaloupe grower from packaging its goods out of state, thus 

requiring them to build facilities in-state.35 Similarly, in West Lynn Creamery, if an out-of-

state milk producer moved in-state then it would receive the dairy subsidy enjoyed by 

all in-state milk producers, making it clear that Massachusetts devised the scheme to 

                                                           
28 Okla. Stat. tit. 78, § 72. 
29 Pltf. Op. MSJ Br., Doc. 39, at 23. 
30 Gen. Motors Corp. v. Abrams, 897 F.2d 34, 41 (2d Cir. 1990). 
31 Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 541–42 (2001). 
32 See, e.g. United States v. Lara, 541 U.S. 193, 215 (2004). 
33 See, e.g., Santa Clara Pueblo v. Martinez, 436 U.S. 49, 53 (1978). 
34 25 C.F.R. § 82.3.  
35 Pike v. Bruce Church, Inc., 397 U.S. 137, 138 (1970). 
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benefit locals.36 Here, nothing in the Oklahoma Act incentivizes Plaintiff, or anyone 

else, to move operations in-state. Indeed, she would not enjoy any advantage resulting 

from being a resident of Oklahoma because the law treats in-staters and out-of-staters 

equally.37 And the fact that a small minority of states engage in tribal recognition, and 

that a small minority of federally-recognized tribes are based in Oklahoma, does not 

make this law one designed for in-state protectionism. 

Third, Plaintiff argues that the Oklahoma Act violates the Equal Protection and Due 

Process Clauses because it imposes an arbitrary definition of “American Indian”—one 

that just so happens to be the most common legal definition of American Indian in the 

U.S. Code.38 As explained in Defendant’s response to Plaintiff’s summary judgment 

                                                           
36 West Lynn Creamery, Inc. v. Healy, 512 U.S. 186, 194 (1994). 
37 Def. Op. MSJ Br., Doc. 41, at 41-42. 
38 See, e.g., 25 U.S.C. § 5131; 25 U.S.C. § 1301 (1), (4); 25 U.S.C. § 1801(a)(2) (Tribally 
Controlled Colleges and University Assistance);  25 U.S.C. § 1903(8) (Indian Child Welfare); 
25 U.S.C. § 2021(11), (20) (Indian Affairs Educational Programs); 25 U.S.C. § 2101(2) 
(Development of Tribal Mineral Resources); 25 U.S.C. § 2201(1) (Indian Land Consolidation); 
25 U.S.C. § 2403(3) (Indian Alcohol and Substance Prevention and Treatment); 25 U.S.C. 
§ 2511(4) (Tribally Controlled School Grants); 25 U.S.C. § 2703(5) (Indian Gaming); 25 U.S.C. 
§ 2801(6) (Indian Law Enforcement); 25 U.S.C. § 3001 (7) (Native American Graves 
Protection and Repatriation);  25 U.S.C. § 3052 (4), (5) (Cultural and Heritage Cooperation 
Authority); 25 U.S.C. § 3103 (11) (National Indian Forest Resources Management);  25 U.S.C. 
§ 3202 (Indian Child Protection); 25 U.S.C. § 3322 (Indian Higher Education); 25 U.S.C. 
§ 3501(4)(A) (Indian Energy); 25 U.S.C. § 3602(3) (Indian Tribal Justice Support); 25 U.S.C. 
§ 3653(4) (Indian Tribal Justice Technical and Legal Assistance); 25 U.S.C. § 3703(10) 
(American Indian Agricultural Resource Management);  25 U.S.C. § 3802(4) (Indian Dams 
Safety); 25 U.S.C. § 3902(5) (Indian Lands Open Dump Cleanup); 25 U.S.C. § 4001(2) 
(American Indian Trust Fund Management Reform); 25 U.S.C. § 4103 (Indian housing 
assistance program that provides assistance to state-recognized tribes under a formula that 
existed on October 26, 1996, but provides: “nothing in this paragraph shall be construed to 
confer upon a State recognized tribe any rights, privileges, responsibilities, or obligations 
otherwise accorded groups recognized as Indian tribes by the United States for other 
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motion, this is simply not the case.39 Even if Plaintiff is correct that there is not “any 

evidence” that state recognition processes are insufficiently rigorous, under rational 

basis review afforded to due process and equal protection claims, “a legislative choice 

is not subject to courtroom fact-finding and may be based on rational speculation 

unsupported by evidence or empirical data.”40  

Conclusion 

For the foregoing reasons, this Court should grant Defendant’s Motion for 

Summary Judgment. 

       Respectfully submitted, 
 
 

 
MITHUN MANSINGHANI, OBA #32453 
  Solicitor General 
Email: Mithun.Mansinghani@oag.ok.gov 
 
DIXIE L. COFFEE, OBA #11876 
  Assistant Attorney General 
Email: Dixie.Coffey@oag.ok.gov 

  /s/ Randall Yates     
RANDALL YATES, #OBA 30304 
Assistant Solicitor General 
Oklahoma Office of the Attorney General 
313 NE 21st Street;  
Oklahoma City, OK 73105 
Phone: (405) 522-4448 
Fax: (405) 521-4518 
Email: Randall.Yates@oag.ok.gov 

 
Counsel for Defendant 

                                                           
purposes.”); 25 U.S.C. § 4302(2) (Native American Business Development); 25 U.S.C. 
§ 4352(2) (Native American Tourism); 25 U.S.C. § 5129 (Protection and Conservation of 
Resources); 25 U.S.C. § 5304 (Indian Self-Determination and Education Assistance). 
39 Def. Op. MSJ Br., Doc. 41, at 2. 
40 F.C.C. v. Beach Commc’ns, Inc., 508 U.S. 307, 315 (1993).  
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