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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW MEXICO 

 
 
FRANKLIN J. MORRIS, as Personal 
Representative of the Wrongful Death 
Estate of MARCELLINO MORRIS, JR., 
(Deceased), 
 
 Plaintiff, 
 
vs.        No. 1:15-cv-00055-JCH-LF 
 
GIANT FOUR CORNERS, INC. d/b/a 
GIANT #7251 and ANDY RAY DENNY, 
an Individual, 
 
 Defendants. 
 

PLAINTIFF’S RESPONSE IN OPPOSITION TO DEFENDANT GIANT FOUR 
CORNERS, INC’S RULE 12(B)(6) TO DISMISS PLAINTIFF’S COMPLAINT 

 
Plaintiff Franklin J. Morris, as Personal Representative of the Wrongful Death Estate of 

Marcellino Morris, Jr. (“Plaintiff”), submits his response in opposition to Defendant Giant Four 

Corners, Inc.’s (“Giant”) Rule 12(B)(6) to Dismiss Plaintiff’s Complaint [Doc. No. 38].  Defendant 

moves this Court to dismiss Plaintiff’s Complaint under the doctrines of comity and res judicata.  

Defendant’s motion is without merit and should be denied in its entirety.   

Under binding Supreme Court precedent, this Court is required to apply the law of the 

forum, New Mexico, in determining whether res judicata would bar Plaintiff’s Complaint after 

another jurisdiction dismissed the claim as time-barred under its shorter statute of limitations.  New 

Mexico would not apply the doctrine of res judicata to Plaintiff’s complaint as the decision was 

not made on the merits and the New Mexico appellate courts have repeatedly held it will apply 

New Mexico statute of limitations even if the another jurisdiction’s statute of limitations is shorter. 

This comports with “the traditional rule [] that expiration of the applicable statute of limitations 
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merely bars the remedy and does not extinguish the substantive right so that a dismissal on that 

ground does not have a claim-preclusive effect in other jurisdictions with longer, unexpired 

limitation periods.”  Semtek International, Inc. v. Lockheed Martin Corp., 531 U.S. 497, 504 

(2001) (emphasis added).  Furthermore, even if this Court were to find that New Mexico would 

apply the doctrine of res judicata, Defendant has waived that defense by acquiescing and 

participating in the case without making any objection until November 5, 2015.  Plaintiff 

respectfully requests that this Court deny Defendant’s motion to dismiss in its entirety.   

Factual Background 
 

 Plaintiff brings two causes of action against Defendant; vicarious liability for negligent 

entrustment of a chattel and direct liability for negligent hiring, training, and supervising.  In the 

early morning hours, Defendant Denny approached Defendant’s gas station, Tohatchi Giant, on 

foot.  Defendant Denny had been drinking since at least 8:00 P.M. the night before and had closed 

down a bar in Gallup, New Mexico at 2:00 A.M. on December 30, 2011.  After leaving the Gallup 

bar, Defendant Denny continued to drink and drive until his car ran out of gas. His car died about 

three quarters of a mile from the Tohatchi Giant.  He walked to the Tohatchi Giant and had two 

beers along the way.  When Defendant Denny and his passenger arrived at the gas station, they 

attempted to buy gas and a container to carry the gas back to the car.  At first, Defendant’s employee 

refused to sell Defendant Denny anything, but eventually relented and sold Denny a gallon of gas 

and a gallon water jug.  Defendant Denny and his passenger filled the water jug with the gallon of 

gas and walked back to the car.  Once they returned to the car and filled it with the gas, Defendant 

Denny and his passenger drove back to the Tohatchi Giant.  Defendant Denny purchased enough 

gas to fill the tank of his car.  After Denny dropped his passenger off and entered United States 
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(U.S.) highway 491, he crossed the line and hit Marcellino Morris’s vehicle.  Mr. Morris died in 

the crash and Defendant Denny pled guilty to Involuntary Manslaughter.    

 Plaintiff, as the personal representative of Mr. Morris’s wrongful death estate, filed a 

complaint (“Tribal Complaint”) with the Navajo Tribal Court on December 27, 2013.  Both 

Defendants, Giant and Denny, were named.  Although the tribal court clerk assured Plaintiff’s 

counsel that the Tribal Complaint was validly fax filed on December 27, 2013, the Tribal 

Complaint was not endorsed until January 13, 2014.  The Tribal Complaint, therefore, was 

endorsed after the two-year statute of limitations arguably ran.  Defendant Giant moved for 

summary judgment on the issue of the statute of limitations.  The tribal district court dismissed 

Plaintiff’s argument that the Tribal Complaint was timely filed under a theory of constructive 

filing.  On March 10, 2015, the tribal district court issued a written judgment, dismissing the case 

because Plaintiff had allegedly missed the two-year statute of limitation.  That decision is currently 

on appeal to the Navajo Nation Supreme Court.  

 Prior to the tribal court’s March 10, 2015 judgment, Plaintiff filed a complaint against 

Defendant Giant and Defendant Denny in the New Mexico state district court (“State Complaint”) 

to seek remedies available under New Mexico law.  New Mexico’s statute of limitations for 

wrongful death is three (3) years.  Plaintiff filed this State Complaint on December 18, 2014 and 

asserted the same facts and causes of action against the same Defendants.  Defendant Giant 

removed the matter to this Court and thereafter, participated in preparing a joint status report, 

answering and propounding written discovery, and attending at least eight (8) depositions.  Almost 

eight (8) months after the tribal court issued its written judgment dismissing the matter based on 

statute of limitations, Defendant Giant now moves this Court to dismiss Plaintiff’s Complaint 

based on the doctrines of comity and res judicata.   
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 Defendant misunderstands both of these doctrines and how they might apply to the present 

case.  There is no dispute that this Court has jurisdiction based on diversity.  Therefore, binding 

Supreme Court case law mandates this Court to apply the substantive law of New Mexico to the 

issue of whether res judicata would bar Plaintiff’s State Complaint.  In addition, comity and the 

requirement that tribal remedies must be exhausted do not apply to the facts of this matter.  Rather, 

this Court must determine whether New Mexico courts would apply the doctrine of res judicata to 

Plaintiff’s State Complaint after the Tribal Complaint was dismissed based on the Navajo Nation’s 

statute of limitations.  New Mexico law is clear; for a court to apply the defense of res judicata, 

the judgment must be on the merits, i.e., the claims in controversy.  New Mexico further holds that 

it will apply its own statute of limitations to claims in its own courts and other forums statute of 

limitations do not apply to claims brought in New Mexico courts.  Therefore, Defendant’s motion 

to dismiss should be denied.   

Argument and Authorities 

A. Under Semtek, this Court Must Apply New Mexico State Law to Determine if Plaintiff’s 
Complaint is Barred by the Doctrine of Res Judicata 

 
 Contrary to Defendant’s contention, the issue of whether Plaintiff’s Complaint should be 

dismissed is not an issue of comity.  Rather this Court has jurisdiction based on diversity and it is 

the law of New Mexico that applies to whether res judicata should be applied in this matter.  The 

United Supreme Court holds, and the Tenth Circuit has followed, that a federal court sitting in 

diversity should apply the substantive law of the forum state to determine whether a dismissal on 

the statute of limitations should bar a subsequent suit between the same parties.   Semtek Int’l, Inc., 

531 U.S. 497; Styskal v. Weld County Bd. Of County Comm’rs, 365 F.3d 855, 859 (10th Cir. 2004) 

(adopting the holding of Semtek Int’l, Inc.). 
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In Semtek, the petitioner filed a breach of contract action against the respondent in the 

California state court.  The respondent removed to the federal court and the case was ultimately 

dismissed as time-barred under the California two-year statute of limitations.  The judgment issued 

by the federal court noted that the dismissal was on the merits.  The petitioner then filed the same 

cause of action against respondent in the Maryland state courts, where the cause of action was not 

time-barred under Maryland’s three-year statute of limitations.  The Maryland trial court dismissed 

the petitioner’s complaint because it was required to give a claim preclusive effect to a federal 

judgment “on the merits”.  In reaching its holding, the United States Supreme Court held that “it 

is no longer true that a judgment “on the merits” is necessarily a judgment entitled to a claim-

preclusive effect.”  Semtek Int’l, Inc., 531 U.S. 497, 503.  The Supreme Court continued, stating 

that it was not a valid premise that every dismissal on the merits should be entitled to a res judicata 

defense.  Id. at 502.  “The original connotation of an ‘on the merits’ adjudication is one that actually 

passes directly on the substance of a particular claim before the court.”  Id. (quotations omitted).  

It is the “on the merits adjudication” that actually passes directly on the substance of the claim that 

will trigger the doctrine of res judicata.  Id.  The Supreme Court concluded that it was the state 

law, for federal courts sitting in diversity, that should determine whether adjudication on the merits 

would be entitled to a res judicata defense.  Id. at 508.  Therefore, under Semtek, this Court must 

look to New Mexico law to determine whether the dismissal from the tribal court based on its 

statute of limitations should be entitled to a res judicata defense.  New Mexico courts would not 

bar Plaintiff’s State Complaint because the tribal court’s dismissal on the statute of limitations was 

not on the merits.  This Court should deny Defendant’s motion to dismiss.   
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B. A Dismissal Based on Statute of Limitations Is Not an Adjudication on The  
Merits and Therefore, Does Not Trigger Res Judicata. 
 

A dismissal on statute of limitations is not an adjudication on the merits and will not be 

given a claim-preclusive, or res judicata effect.  First, New Mexico follows the general rule that a 

statute of limitation is a matter of procedure and that the law of the forum governs procedure.  See 

e.g. Nez v. Forney, 1989-NMSC-074, ¶ 4, 109 N.M. 161, 783 P.2d 471.  The Nez court noted that 

the New Mexico law followed the federal law.  Id. (relying upon Sun Oil Company v. Wortman, 

486 U.S. 717 (1988).  In Sun Oil Company, the Supreme Court held that statutes of limitation are 

procedural and therefore, a Kansas court did not violate the Due Process and Full Faith and Credit 

Clauses by applying  its own longer statute of limitations to claims governed by the substantive 

law of other states.   See also Sierra Life Ins. Co. v.  First National Life Ins. Co., 85 N.M. 49, 512 

P.2d 1245 (1973) (applying New Mexico’s six-year statute of limitation to a breach of contract 

action, rather than Arizona’s four-year statute of limitations.); Slade v. Slade, 81 N.M. 462, 468 

P.2d 627 (1970) (statutes of limitation are not substantive in nature and the law favors the right of 

action, not the right limitation.). 

Indeed, this case is further distinguished from the cases cited above as the New Mexico 

courts and the tribal courts have concurrent jurisdiction.  New Mexico courts and federal courts 

recognize the right of an Indian to invoke the jurisdiction of the state courts to protect his “rights 

to recover for personal injuries, and to protect rights conferred by our wrongful death statute.”  

Paiz v. Hughes, 1966-NMSC-151, 76 N.M. 562, 564-65, 417 P.2d 51, 53-54.   “It has been held by 

this and other courts than an Indian has the same rights as are accorded to any other person to 

invoke the jurisdiction of State Courts to protect his legal rights in matters not affecting either the 

Federal Government or tribal relations.”  Id. at 564.  Therefore, Plaintiff is merely protecting his 

rights under New Mexico law governing actions for personal injury in a court that has jurisdiction.  
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 New Mexico courts and the tribal courts have concurrent jurisdiction over the claims of 

negligence against Defendant; therefore, this Court must determine whether New Mexico would 

apply a defense of res judicata to a dismissal based on the statute of limitations of another 

jurisdiction.   The answer is no.  “Res judicata is a judicially created doctrine designed to promote 

efficiency and finality by giving a litigant only one full and fair opportunity to litigate a claim and 

by precluding any later claim that could have, and should have been brought as part of the earlier 

proceeding.”  Potter v. Pierce, 2015-NMSC-002, ¶ 1, 342 P.3d 54. To establish a defense of res 

judicata, Defendant must establish “(1) was a final judgment in an earlier action, (2) the earlier 

judgment was on the merits, (3) the parties of the two suits are the same, and (4) the cause of action 

is the same in both suits.”  Id. at ¶ 10.  Defendant cannot establish that the tribal court dismissal 

on the statute of limitation grounds was “on the merits”.   

As the United States Supreme Court noted, “the traditional rule is that expiration of the 

applicable statute of limitations merely bars the remedy and does not extinguish the substantive 

right so that a dismissal on that ground does not have a claim-preclusive effect in other jurisdictions 

with longer, unexpired limitation periods.”  Semtex Int’l, Inc., 531 U.S. at 504 (emphasis added).  

New Mexico will not apply the defense of res judicata when there is not a judgment on the merits.  

State ex. rel. Board of County Commissioners v. Williams, 2007-NMCA-036, ¶ 26, 141 N.M. 356, 

155 P.3d 761.  In State v. Williams, the district court dismissed the first lawsuit because it found 

that the suit was barred by sovereign immunity.  When the second suit was brought against the 

individuals, the defendants argued that the second suit was barred under the doctrine of res 

judicata.  The New Mexico court of appeals flatly rejected this argument and held that “a 

prerequisite to the application of the doctrine of res judicata, not only must the claimant have had 

a full and fair opportunity to litigate the claim in the original action, but there must also have been 
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a final decision on the merits.”  Id. at ¶ 26.  The trial court in the first lawsuit only reached the 

issue of sovereign immunity and not the merits alleged in the first lawsuit.  Therefore, the 

defendants were not entitled to res judicata.   See also City of Sunland Park v. Macias, 2003-

NMCA-098, ¶ 21, 134 N.M. 216, 75 P.3d 816) (New Mexico appellate court overturned a dismissal 

based on res judicata when the first lawsuit was dismissed on the basis of Rule 1-012(b)(6) for 

failure to state a claim and the merits of the case were not discussed, much less litigated).   

As the tribal court order clearly shows, the only issue the tribal court reached was whether 

the Tribal Complaint had been timely filed.  [Doc. 38-4 (“there is one material fact in dispute and 

this when the Complaint was officially filed with the Court.”)].  The claims of negligence against 

Defendant were not fully and fairly litigated and the tribal court judgment was not issued on the 

claims of negligence.  Therefore, Defendant is not entitled to a res judicata defense because the 

negligence claims against Defendant were not fully and fairly litigated and there is not a final 

judgment on the substance of the negligence claims.  Plaintiff respectfully requests this Court to 

deny Defendant’s motion to dismiss.   

C. Defendant Acquiesced in the Current Litigation and Waived its Defense of Res Judicata 
  
 Although Defendant was aware of the tribal court’s March 10, 2015 order dismissing 

Plaintiff’s Tribal Complaint on the basis of statute of limitations, Defendant continued to 

vigorously participate in the current litigation.  Therefore, even if this Court were to find that 

Plaintiff’s Complaint is barred under res judicata, Defendant acquiesced in the claim proceeding 

here and has waived the defense of res judicata.   

“The res judicata doctrine is invoked to protect litigants from the burden of multiple 

litigation and to promote judicial economy and the policy favoring reliance on final judgments by 

minimizing the possibility of inconsistent decisions.”  Santa Fe N. Inc., v. Santa Fe Estates, Inc., 
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2008-NMCA-042, ¶ 17, 143 N.M. 811, 182 P.3d 794.  Therefore, it is the defending party’s burden 

to raise the defense and a party can waive its res judicata defense by acquiescing in the second 

litigation. Id. at ¶ 25, 27 (relying upon Restatement (Second) of Judgments at §§ 24, 26 (1982)).  

“[T]he general rule of [preclusion] does not apply to extinguish the claim, and part or all of the 

claim subsists as a possible basis for a second action by plaintiff against the defendant:  (a) the 

parties have agreed in terms or in effect that the plaintiff may split his claim or the defendant has 

acquiesced therein.” Restatement (Second) Judgments § 26(1)(a).  A party cannot meet its burden 

to establish a res judicata defense by merely raising it in an answer.  Santa Fe N. Inc., 2008-NMCA-

042, ¶ 28, 40.  “The doctrine of res judicata, when claim-splitting is involved, exists, after all, 

primarily for the protection of the defendant . . . from the burdens of multiple litigation of the same 

claims, including unnecessary expense and the possibility of inconsistent results.”  Id. at ¶ 40.  It 

is incumbent upon the defendant to object to claim-splitting “by obtaining court relief at the earliest 

feasible point.”  Id. at ¶ 41. 

 In Santa Fe N., Inc., the plaintiff filed an administrative appeal as well as a separate breach 

of contract action, both in or around February 2004.  The defendant answered in April 2004 and 

raised the affirmative defense of res judicata.  The two cases progressed parallel to each other; the 

appeal was decided in October 2004.  The defendant did not move for summary judgment on res 

judicata until April 2005.  The trial court found that the defendant acquiesced in the breach of 

contract action and therefore, denied the defense of res judicata.  The Santa Fe N. court analyzed 

how long the actions proceeded prior to the defendant objecting based on res judicata.  The Santa 

Fe N. court found that the defendant, other than raising the affirmative defense in the answer, did 

not object to the claim splitting for one year and two months.  Id. at ¶ 38.  In addition, the New 

Mexico court that the “parties pursued considerable activity in the [breach of] contract action, none 
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of which was aimed at relief from the disadvantages to [defendant] of claim-splitting.”  Id.  The 

defendant acknowledged that it had “vigorously” participated in both actions without objection.  

Id.  Finally, the court found that the defendant’s “conduct was antithetical to the purpose for the 

doctrine of res judicata”, i.e. to protect defendants from the expense and burden of multiple 

litigation. Id. at ¶ 42.  Defendants are required “to act expeditiously to object to claim-splitting and 

to not simply rely on a generally stated res judicata defense for protection against assertions of 

waiver and acquiescence.”  Id. at ¶ 44. 

 This present matter presents similar facts of Defendant Giant’s acquiescence in the state 

court (now federal court) proceeding and Defendant’s waiver of its defense of waiver.  Defendant 

filed its answer on January 18, 2015 and removed to federal court on January 22, 2015.  Defendant 

did note its affirmative defense in the notice of removal.  Although Defendant mentioned the 

affirmative defense, it took no other steps to protect itself from the alleged multiple litigation.  

Rather, Defendant filed its notice of removal, participated in scheduling conference and the 

preparation of the joint status report, answered and propounded written discovery, attended at least 

eight (8) depositions in this matter, and allowed the expert disclosure deadline to come and go.  It 

also sat on its hands even after the June 19, 2015 deadline to amend the complaint passed, showing 

that its claim that it was waiting to see if Plaintiff would add any additional claims is merely a 

pretext.  [Doc. 38 at 4].  Defendant should not be allowed to claim the defense of res judicata after 

it sat on its rights to assert that same defense.  Defendant’s conduct was not aimed at protecting 

itself from the expense and burden of multiple litigation.  Therefore, even if this Court were to find 

that Plaintiff’s complaint is barred under the doctrine of res judicata, Plaintiff respectfully requests 

that this Court find that Defendant acquiesced in the present action and has waived its defense of 

res judicata.   

Case 1:15-cv-00055-JCH-LF   Document 41   Filed 11/23/15   Page 10 of 15



11 
 

 

D. The Cases Relied on by Giant are Inapposite 

 Rather than address the controlling law, Giant cobbled together various quotes from Indian 

Law cases dealing with jurisdiction, sovereign immunity, and issue preclusion and cited the cases 

completely out of context.  Even a cursory look at the cases relied on by Giant shows they are 

inapposite.    

 By way of example, Giant cites Burrell v. Armijo, 456 F.3d 1159, 1168 (10th Cir. 2006) 

(relying upon Iowa Mutual Ins. Co. v. LaPlante, 480 U.S. 9, 15-16 (1987)), for its tribal exhaustion 

and comity arguments.  [Doc. 38 at 6].  Yet it completely fails to appreciate or address the fact that 

the “comity” to be extended under the tribal exhaustion doctrine is only for the purpose of allowing 

the tribal court to determine the scope of its own jurisdiction before a federal court hears a 

challenge to that jurisdiction. “This exhaustion policy provides a tribal court the first opportunity 

to examine its own jurisdiction.”  Burrell, 456 F.3d 1159, 1168.  Statutes of limitations are not 

jurisdictional,1 and no party is seeking review of the tribe’s jurisdiction here.   The tribal exhaustion 

doctrine has no application to this case.  

  Furthermore, Burrell dealt with issue preclusion, not res judicata, and the Burrell court 

refused to give preclusive effect to the tribal court judgment in that case.  The appeal dealt, in part, 

with whether or not to give preclusive effect to the decision of tribal court that an Indian Tribe and 

its officials, who were alleged to have violated the plaintiff’s civil rights, were entitled to sovereign 

immunity.   The Burrell court made this clear when describing the decision being appealed and in 

its holding: 

                                                           
1 The Navajo Nation also follows the general rule that statutes of limitations are procedural rather than jurisdictional.  
See Yazzie v. Tooh Dineh Indus., 2006 Navajo Sup. LEXIS 1, *5.  
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 the district court issued a decision on the unopposed second motion to dismiss.[] The 
 district court noted that under Fed. R. Civ. P. 41(b) and Tenth Circuit precedent, a dismissal 
 for lack of jurisdiction (such as sovereign immunity) did not operate as a final adjudication 
 on the merits under res judicata principles. [] Nevertheless, the district court stated that 
 under the doctrine of collateral estoppel, a dismissal for lack of jurisdiction precluded 
 "relitigation of the jurisdictional issues necessarily decided on the jurisdictional question." 
 
 Id. at 16 (emphasis added).  
 
The Burrell court then went on to concluded that 
  
 Under the circumstances present in this case, we conclude that both principles of comity 
 and the full and fair opportunity to litigate element of the collateral estoppel doctrine weigh 
 against recognizing the tribal court's sovereign immunity decision. 
 
 Id. at 37. 

Nonetheless, Giant cites Burrell for the proposition that, “In the Tenth Circuit, a tribal court 

judgment is entitled to preclusive effect under the res judicata doctrine.” [Doc. 38 at 6 citing Burrell, 

456 F3d. at 1167].  As shown above, that was not the holding in Burrell.   

 Giant also cites Santa Clara Pueblo v. Martinez, 436 U.S. 49, 65-66 (1978) (“Tribal courts 

have repeatedly been recognized as appropriate forums for the exclusive adjudication of disputes 

affecting important personal and property interests of both Indians and non-Indians.”) completely out 

of context. [Doc. 38 at 6].   Santa Clara is an Indian Law sovereign immunity case.  It concerned a 

challenge under Title 1 of the Indian Civil Rights Act to a tribal ordinance that limited inheritance 

to male members of the tribe.  The Court held that Title 1 of the Indian Civil Rights Act did not 

expressly or impliedly create a cause of action in federal court.  Without an explicit waiver of the 

tribe’s immunity, the federal court lacked jurisdiction to hear the claim against the tribe and was 

otherwise unwilling abrogate the tribe’s sovereignty over its internal affairs.  Id. at 58 – 59.     The 

Santa Clara case has nothing to do with claim preclusion or comity.  The case is inapposite.  

 Giant goes on to cite U.S. v. Shavanaux, 647 F.3d 993, 998 for the proposition that, “the 

federal courts, including the United States Court of Appeals for the Tenth Circuit, give effect to 
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civil judgment rendered by tribal courts.”  [Doc. 38 at 6].   Yet Shavenaux had nothing to do with 

giving effect to a civil judgment rendered by a tribal court. The issue in the case was: 

 whether under the Due Process Clause of the Fifth Amendment, prior convictions which 
 were obtained through procedures which did not comply with, but also did not violate, the 
 Constitution may be introduced in subsequent prosecutions in federal court. 
 Shavanaux, 647 F.3d at 998.   
  
The case is not relevant to the facts before this Court.   

 Finally, a good portion of Giant’s brief is dedicated to Beltran v. Harrah’s Arizona Corp., 

202 P.3d 494, 498 (Ariz. Ct. App. 2008), an Arizona Court of Appeals case that has no binding 

effect on this Court, even if it was applicable (which it is not).  Giant cites the case for its contention 

that dismissal of a claim as time-barred under an applicable tribal statute of limitations precludes 

a remedy in state court under the state’s longer statute of limitations.  [Doc. 38 at 8 (“the Arizona 

Court of Appeals relied on principles of comity and Restatement § 482 to give preclusive effect to a 

tribal court judgment entered because the tribal law statute of limitations had run.”)]   Yet, that was 

not the holding in Beltran.  The Beltran court dismissed the second case based on issue preclusion 

and jurisdiction.   Id. at 17.  The holding turned on the issue of whether or not a decision concerning 

the tribal officials’ immunity from suit could be relitigated in state court.  The holding did not, as 

Giant would have this Court believe, deal with claim preclusion and was not based on giving 

preclusive effect to the tribe’s statute of limitations decision.  

 In fact, the Beltran Court assumed for purpose of analysis that the expiration of the tribe’s 

statute of limitations may not have preclusive effect in the state court: 

 Furthermore, even if the tribal court's statute of limitations ruling was not binding on the 
 superior court, see Corbett v. ManorCare of America, Inc., 213 Ariz. 618, P 17, 146 P.3d 
 1027, 1033 (App. 2006), it is clear the Community cannot be joined as a party in superior 
 court due to its sovereign immunity. 
 
 Id. at 18 (citation in original).  
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In the case cited by the Beltran Court,  Corbett v. ManorCare of America, Inc., 213 Ariz. 618, P 

17, 146 P.3d 1027 (App. 2006), the Arizona legislator had extended the statute of limitations after 

a case had been dismissed under an older, shorter statute of limitation.  The court held that the 

claim was not precluded in the second suit, i.e., the plaintiff was allowed to seek remedy for the 

claim under the new, longer statute of limitations.  Id.  Much like Giant’s other citations, the 

Beltran decision is neither binding nor persuasive.  

Conclusion 

 For the above stated reasons, Plaintiff respectfully requests that this Court follow the U.S. 

Supreme Court’s decision in Semtek and find that New Mexico law governs whether a tribal court 

dismissal on statute of limitations grounds would be entitled to the application of the res judicata 

doctrine; that the New Mexico courts would not apply the doctrine of res judicata to a dismissal 

on statute of limitation grounds; and even if Plaintiff’s Complaint is barred by res judicata, then 

Defendant waived that defense when it acquiesced in the litigation of the present matter.  Plaintiff 

therefore requests this Court to deny Defendant’s Motion to Dismiss and to grant any and all other 

relief deemed just and proper.   

Dated: November 23, 2015 

Respectfully submitted, 

 
/s/Zackeree S. Kelin 
Zackeree S. Kelin 
Kelin Law Firm, P.C. 
111 Tulane Dr. SE  
Albuquerque, NM 87106 
Tel.  (505) 242-7200 
Fax  (505) 213-3399 
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Certificate of Service 
 
 I hereby certify that on November 23, 2015, I filed and served the foregoing to all counsel 
of record through the CM/ECF system as more fully reflected on the electronic notice.  
 
/s/Zackeree Kelin 
Zackeree Kelin 
Kelin Law Firm, P.C. 
111 Tulane Dr. SE 
Albuquerque, NM 87106 
Tel.  (505) 242-7200 
Fax  (505) 213-3399 
z.kelin@kelinlaw.com 
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