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IN THE UNITED STATES DISTRICT COURT 

 FOR THE DISTRICT OF NEW MEXICO 

 

DR. GAVIN CLARKSON, 

 

  Plaintiff, 

 

v.        No. 2:18-cv-00870-KRS-GBW 

 

BOARD OF REGENTS OF 

NEW MEXICO STATE UNIVERSITY, 

 

  Defendant. 

 

DEFENDANT’S REPLY BRIEF IN SUPPORT OF MOTION TO DISMISS FOR 

FAILURE TO STATE A CLAIM AND RESPONSE TO PLAINTIFF’S 

COUNTERMOTION TO AMEND COMPLAINT 

 

 COMES NOW Defendant Board of Regents of New Mexico State University (“NMSU”), 

by and through its attorney of record, and for tis Reply in Support of Motion to Dismiss for Failure 

to State a Claim and Response to Plaintiff’s Countermotion to Amend Complaint, states as follows:  

Plaintiff has filed a Limited Opposition to Defendant’s Motion to Dismiss for Failure to 

State a Claim (“Response”); Countermotion to Amend Complaint (“Motion to Amend”).  In the 

Response portion of the filing, Plaintiff does not challenge the legal arguments made in 

Defendant’s Motion to Dismiss and agrees to dismiss his First Cause of Action (impliedly with 

prejudice), and his Second, Fourth, and Fifth Causes of Action without prejudice.  In the Motion 

to Amend portion of his filing, Plaintiff asks the Court to grant him leave to file the First Amended 

Complaint (“Proposed Amended Complaint”)1 to fix the defects in his Second Cause of Action: 

Denial of Due Process (“Count II”).  The factual allegations in the Proposed Amended Complaint 

are identical to those in the original Complaint, but he is seeking leave to try to fit those allegations 

                                                 
1 Plaintiff filed his First Amended Complaint as Document 20-1, but it is presumed that it is not an active pleading 

because the Court has not yet ruled on his Motion to Amend.   
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into a claim under 42 U.S.C. § 1983 (“Section 1983”).  For the reasons discussed below, New 

Mexico State University (“NMSU”) respectfully requests that the Court grant its Motion to 

Dismiss in its entirety and dismiss the First, Second, Fourth and Fifth Causes of Action with 

prejudice, and deny Plaintiff’s Motion to Amend.2   

I. Plaintiff Agrees that NMSU’s Motion to Dismiss Should be Granted 

 Recognizing that his claims are so fundamentally flawed they do not meet the minimum 

standards set forth in Ashcroft v. Iqbal, 556 U.S. 662 (2009) (“Iqbal”) and Bell Atl. Corp. v. 

Twombly, 550 U.S. 544 (2007) (“Twombly”), Plaintiff agrees to dismiss every claim that was the 

subject of the Motion to Dismiss.3 (See Response)  In addition to dismissing his wrongful 

termination claim (Count I) with prejudice, Plaintiff agrees to dismiss his claims for race 

discrimination (Count IV) and his claim for age discrimination (Count V) without prejudice so that 

he may “pursue these claims through all available administrative channels before bringing them in 

this Court.” (Response, p. 2) However, even if Plaintiff does exhaust his administrative remedies 

as required to bring claims for race discrimination or hostile work environment, or age 

discrimination, he has not addressed the other reasons those claims fail as a matter of law.   

 With regard to his claim for race discrimination, Plaintiff has not alleged in either his 

Complaint or his Proposed Amended Complaint that he was targeted because of his race.  (See 

Motion to Dismiss, p. 6)  Plaintiff has also not alleged sufficient facts to show that he endured a 

hostile work environment based on his race.  (Motion to Dismiss, pp. 5-6)  Likewise, Plaintiff has 

not provided sufficient well-pled facts to state a plausible claim for age discrimination, and does 

                                                 
2 Although NMSU denies that Plaintiff can prevail on his Second Cause of Action:  Breach of Contract, that claim 

was not included in its Motion to Dismiss.   
3 It should be noted that without having obtained leave of counsel, before the Court has granted his Motion to Amend, 

and without serving them, Plaintiff improperly included the four individuals he seeks to include as defendants on the 

caption of his Response and Motion to Amend.       
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not allege that he suffered any adverse employment action because of his age.  (Motion to Dismiss, 

p. 9)  Plaintiff’s failure to challenge or even address any of the other bases on which those claims 

should be dismissed, or to supplement the factual allegations in his Proposed Amended Complaint, 

should be considered assent to grant the Motion to Dismiss as to his Fourth and Fifth Causes of 

Action with prejudice.     

 Finally, although Plaintiff has agreed to dismiss Count II without prejudice, he seeks leave 

to refile the claim in his Proposed Amended Complaint.  (See Motion to Amend)  For the reasons 

discussed below, Plaintiff’s request should be denied.  Accordingly, NMSU’s Motion to Dismiss 

should be granted and Counts I, II, IV, and V, should be dismissed with prejudice.     

II. Plaintiff’s Motion to Amend Should be Denied Because the Proposed Revisions are Futile. 

Under Rule 15(a), a court may freely grant a motion to amend a complaint, but is justified 

in denying the motion if the amendment will be futile.  Frank v. U.S. West Inc., 3 F.3d 1357, 1365 

(10th Cir. 1993).  See Foman v. Davis, 371 U.S. 178, 182 (1962). “A proposed amendment is futile 

if the complaint, as amended, would be subject to dismissal.” Fields v. City of Tulsa, 753 F.3d 

1000, 1012 (10th Cir. 2014) (internal quotation marks omitted).  “Thus, a court may deny leave to 

amend where the amended pleading ‘sets forth claims that would clearly not prevail or improve 

the party's position.” Rivera v. DJO LLC, 2012 U.S. Dist. LEXIS 82362, *13, (D.N.M. 2012) 

(citing Chaara v. Intel Corp., 2006 U.S. Dist. LEXIS 95383, *11 (D.N.M. 2006).  Here, Plaintiff’s 

proposed amendment to Count II would be futile because under Section 1983, the proposed 

individual defendants identified below cannot be sued in their official capacities and are entitled 

to qualified immunity and cannot be sued under Section 1983.   

 In his Motion to Amend, Plaintiff requests leave to file the Proposed Amended Complaint 

to address the defects in Count II as identified by NMSU in the Motion to Dismiss.  To recap the 

flaws in the existing claim:  there is no implied cause of action to enforce the due process clause 
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of the Fourteenth Amendment, Plaintiff cannot maintain a Section 1983 action against NMSU, 

there is no private right of action to enforce the New Mexico Constitution, and Section 1983 cannot 

be used to enforce state constitutional rights.  (Motion to Dismiss, pp. 3-4) Although the factual 

allegations in the Complaint and Proposed Amended Complaint remain identical, Plaintiff 

contends that naming Dan Howard (“Howard”), James Hoffman (“Hoffman”), Ralph Lucero 

(“Lucero”), and Nancy Oretskin (“Oretskin”) (collectively, “Proposed Individual Defendants”) as 

defendants in both their official and individual capacities, and citing the Fifth and Fourteenth 

Amendments to the U.S. Constitution will create a valid Section 1983 claim.  However, Plaintiff’s 

proposed changes will not create an actionable Section 1983 claim because:  (A) the Proposed 

Individual Defendants may not be sued in their official capacities; (B) Plaintiff’s allegations 

against the Proposed Individual Defendants are not sufficiently specific; and (C) the Proposed 

Individual Defendants are entitled to qualified immunity.  For these reasons, Plaintiff’s proposed 

amendments to Count II will be futile because his Section 1983 claim would remain subject to 

dismissal.   

A. The Proposed Individual Defendants Cannot be Sued in their Official Capacity 

under Section 1983. 

Section 1983 creates a cause of action against “[e]very person” who deprives another of a 

federal right under the color of state law.  42 U.S.C. § 1983 (emphasis added).  Section 1983 

“provides a cause of action against state officials [i.e., persons] who violate constitutional or other 

federally protected rights.” Pahls v. Thomas, 718 F.3d 1210, 1225 (10th Cir. 2013).  As the Tenth 

Circuit and Supreme Court have made clear, “[n]either states nor state officers sued in their official 

capacity are ‘persons’ subject to suit under [S]ection 1983.”  Duncan v. Gunter, 15 F.3d 989, 991 

(10th Cir. 1994) (citing Will v. Michigan Dep’t of State Police, 491 U.S. 58, 70-71 (1989)).  Plaintiff 

therefore may not seek damages from NMSU or the Individual Defendants in their official 

Case 2:18-cv-00870-KRS-GBW   Document 25   Filed 12/21/18   Page 4 of 9



5 

 

capacities.  Duncan, 15 F.3d at 991; Hunt v. Bd. of Regents of the University of New Mexico, 2018 

U.S. Dist. LEXIS 151902, *10-11, 2018 WL 4258117 (D.N.M. September, 2018).  Accordingly, 

the Motion to Amend should be denied insofar as Plaintiff requests to name the Individual 

Defendants in their official capacities.   

B. The Section 1983 Allegations against the Proposed Individual Defendants are Not 

Sufficiently Specific 

Because Section 1983 is a “vehicle[] for imposing personal liability on government 

officials, [the courts] have stressed the need for careful attention to particulars, especially in 

lawsuits involving multiple defendants.” Pahls, 718 F.3d at 1225-1226.  “When various officials 

have taken different actions with respect to a plaintiff, the plaintiff's facile, passive-voice showing 

that his rights ‘were violated’ will not suffice. Likewise insufficient is a plaintiff’s more active-

voice yet undifferentiated contention that ‘defendants’ infringed his rights. See Tonkovich v. Kan. 

Bd. of Regents, 159 F.3d 504, 532-33 (10th Cir. 1998); see also Brown v. Montoya, 662 F.3d 1152, 

1165 (10th Cir. 2011) (“The Complaint refers to actions of ‘Defendants,’ but that is not sufficient 

to show how Secretary Williams ‘might be individually liable for deprivations of [Mr. Brown's] 

constitutional rights.’” (citation omitted).  Rather, “it is particularly important’ that plaintiffs ‘make 

clear exactly who is alleged to have done what to whom, . . . as distinguished from collective 

allegations.’”  Kan. Penn Gaming, LLC v. Collins, 656 F.3d 1210, 1215 (10th Cir. 2011) (alteration 

in original) (quoting Robbins v. Okla. ex rel. Dep't of Human Servs., 519 F.3d 1242, 1250 (10th 

Cir. 2008); Tonkovich, 159 F.3d at 532; see Lewis, 604 F.3d at 1230 ("The record before us lacks 

any evidence suggesting Dr. Tripp's involvement in any of these . . . unlawful activities."). 

 Here, Plaintiff alleges that, in general, the Individual Defendants “deprived [him] of his 

constitutionally protected property interest in continued employment for an illegitimate and/or 

discriminatory purpose” and “deprived [him] of his constitutionally protected property interest in 
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continued employment without notice or a hearing meaningful in either fact or theory.” (Proposed 

Amended Complaint ¶¶ 84-85) These vague allegations do not provide any of the Individual 

Defendants with fair notice as to why a claim for individual liability is brought against them.  Based 

on the Proposed Amended Complaint, they would have no idea why the Plaintiff is seeking a 

judgment against them personally.   

 Furthermore, it is unsurprising that Plaintiff can offer nothing more than general, 

conclusory allegations when he has no actual support for a Section 1983 claim.  For example, 

Plaintiff attempts to seek personal liability against Nancy Oretskin based solely on the allegation 

that she is a professor who, at most, did not like his teaching program and mentioned him in 

testimony in an unrelated matter.  (Proposed Amended Complaint ¶ 17)  Such vague allegations 

are grounds to dismiss a Section 1983 claim.  The allegations against Ralph Lucero are likewise 

scarce and also incorrect.  According to Plaintiff, Lucero was an “HR, Employee, and Labor 

Relations Director” who emailed Plaintiff a letter written by someone else, acted as a “hearing 

officer,” and ruled unfavorably.  (Proposed Amended Complaint ¶¶ 58, 65, 69)  As shown by the 

attached Declaration of Ralph Lucero, Mr. Lucero did not serve as a hearing officer, did not attend 

Plaintiff’s Pre-Action Determination Hearing, and did not provide advice or counsel to the hearing 

officer concerning his decision.  (Exhibit 1, Decl. of Ralph Lucero.)  There is no basis to add either 

Ms. Oretskin or Mr. Lucero as defendants.  Therefore, the Court should deny Plaintiff’s Motion to 

Amend on that basis.   

 C. The Proposed Individual Defendants are Entitled to Qualified Immunity. 

 “State government officials performing discretionary functions enjoy qualified immunity 

under 42 U.S.C. § 1983.” Armijo v. Wagon Mound Public Schools, 159 F.3d 1253, 1260 (10th Cir. 

1998); Anderson v. Creighton, 483 U.S. 635 638-39 (1987). Qualified immunity is not merely a 
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defense to liability, but rather immunity from suit, and therefore should be resolved at the earliest 

possible stage in litigation under Section 1983, so as to shield officials from the disruptive effects 

of broad-ranging discovery and the effects of litigation.  See Elwood v. Rice County, 423 N.W.2d 

671 (Minn. 1988).  To defeat the defense of qualified immunity, a plaintiff must prove that the 

defendant violated a constitutional or statutory right that was clearly established at the time of the 

defendant’s conduct.” McBeth v. Himes, 598 F.3d 708, 716 (10th Cir. 2010) (internal quotation 

marks omitted); Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982). A court can only justify denying 

the defense of qualified immunity if the plaintiff meets his heavy burden to show both an actual 

constitutional violation and the finding of particularized clearly established law that squarely 

governs the case at hand.  White v. Pauly 137 S.Ct. 548, 551 (2017)  

 A law is clearly established if there is a Supreme Court or Tenth Circuit decision on point 

or if the clearly established weight of authority from other courts sufficiently defines the right. 

Farmer v. Perrill, 288 F.3d 1254, 1259 (10th Cir. 2002); White, 137 S.Ct. at 551 (“for a [law] to 

be clearly established, ‘existing precedent must have placed the statutory or constitutional question 

beyond debate.’”)(internal quotation omitted).  The plaintiff must “identify a case where an officer 

acting under similar circumstances...was held to have violated the Fourth Amendment.” White, 

137 S.Ct. at 552.  Clearly established law must be “particularized” to the facts of the case. 

Otherwise, plaintiffs would be able to convert the rule of qualified immunity into a rule of virtually 

unqualified liability simply by alleging violation of extremely abstract rights. Id. (citing Anderson, 

483 U.S. at 639-40).  

 Here, in his Proposed Amended Complaint, Plaintiff has generally alleged that the 

Proposed Individual Defendants violated the “due process clauses of the Fifth and Fourteenth 

Amendments to the U.S. Constitution … by depriving Plaintiff of life, liberty or property without 
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due process of law.”  (Proposed Amended Complaint ¶ 81)  As stated above, Plaintiff has not 

articulated how each of the Proposed Individual Defendants violated these constitutional rights, 

nor has/can carry his burden to identify a particularized situation that fits squarely within the facts 

alleged in this matter.  His failure to do so, would subject his Proposed Amended Complaint to 

dismissal as a matter of law because “[t]he court must also look for plausibility in the complaint, 

meaning a complaint must include factual allegations sufficient to raise a right to relief above the 

speculative level. Twombly, 127 S.Ct. at 1965.  As it does not address the fatal defects in his 

Section 1983 claim, Plaintiff’s Motion to Amend should not be granted.   

III. Conclusion 

For the reasons discussed above, NMSU respectfully requests that this Court grant its 

Motion to Dismiss and deny Plaintiff’s Motion to Amend.   

 Respectfully Submitted, 

    CONKLIN, WOODCOCK, & ZIEGLER, P.C. 

 

    By:  /s/ Christa M. Hazlett     

Christa M. Hazlett 

320 Gold SW, Suite 800 

Albuquerque, NM 87102 

(505) 224-9160 

Attorney for Defendant 

 

CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that on the 21st day of December, 2018, I filed the foregoing 

electronically through the CM/ECF system, which caused all counsel of record to be served by 

electronic means, as more fully reflected on the Notice of Electronic Filing. 

Brian J. Pezzillo 

3800 Howard Hughes Pkwy., Ste. 1000 

Las Vegas, NV 89169 

bjp@h2law.com 
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   /s/ Christa M. Hazlett   

Christa M. Hazlett 
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