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INTRODUCTION 

This case concerns the status of 4.8 acres of land in Carter Lake, Iowa that the Ponca 

Tribe of Nebraska (Tribe) purchased in 1999 and placed into trust with the Secretary of the 

Interior. The Secretary took these 4.8 acres (the Carter Lake Parcel) into trust so that the Tribe 

could use it for a tribal health clinic and for tribal governmental purposes. The Tribe now seeks 

to conduct gaming on the Carter Lake Parcel, but the Indian Gaming Regulatory Act (IGRA) 

prohibits gaming on land acquired in trust after 1988 unless a statutory exception to this 

prohibition applies. 25 U.S.C. § 2719.    

Through the Ponca Restoration Act of 1990, Pub. L. No. 101-484 (Oct 31, 1990) (Ponca 

Restoration Act), Congress restored the government-to-government relationship between the 

United States and the Tribe and specified which lands can be taken into trust pursuant to the 

Tribe’s restoration. Under section 4(c) of the Ponca Restoration Act, land taken into trust as part 

of the Tribe’s restoration can only be located in “Knox or Boyd Counties, Nebraska.” IGRA 

includes a statutory exception to the general prohibition on trust lands acquired after 1988 for 

tribes restored to federal recognition, known as the restored lands exception. 25 U.S.C. § 

2719(b)(1)(B)(iii). This restored land exception would allow gaming on land the Tribe acquires 

pursuant to section 4(c) in the Nebraska counties specified.  The Carter Lake Parcel, however, is 

in Iowa, over a hundred miles from the Nebraska counties, and therefore the Carter Lake Parcel 

does not qualify as restored lands. Land taken into trust for the Ponca Tribe in Carter Lake, Iowa, 

cannot qualify as restored land under the Ponca Restoration Act and therefore is not eligible for 

gaming under the restored lands exception to IGRA. 

Nevertheless, the Tribe submitted a site-specific gaming ordinance to the National Indian 

Gaming Commission (NIGC) requesting the NIGC find that the Carter Lake parcel qualifies for 

gaming under IGRA’s restored lands exception, 25 U.S.C. § 2719(b)(1)(B)(iii). In 2017, contrary 
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to the express language of the Ponca Restoration Act and the Department of Interior’s current 

rules, the NIGC issued a decision finding that the Carter Lake Parcel is restored land for 

purposes of gaming under IGRA. NIGC’s decision is arbitrary and capricious and contrary to the 

law because it is directly contrary to the plain language of the Ponca Restoration Act and 

sidesteps the Department of Interior’s rules by improperly relying on a “grandfather clause.” It is 

also arbitrary and capricious because it results in NIGC applying “two inconsistent 

interpretations of the very same statutory term.” U.S. Dep’t of Treasury v. Fed. Labor Relations 

Auth., 739 F.3d 13, 21 (D.C. Cir. 2014).  

Moreover, even if the Ponca Restoration Act is ambiguous with respect to the location of 

“restored lands,” the NIGC’s restored lands analysis is arbitrary and capricious because it fails to 

consider factual circumstances surrounding the Bureau of Indian Affairs’ (BIA) acquisition of 

the Carter Lake Parcel in trust. The parcel does not qualify as “restored land” under the common 

law test for restored land, and the NIGC decision should be reversed.  

Notwithstanding the express language of the Ponca Restoration Act, legal controversies 

over the Carter Lake Parcel first erupted in the early 2000s when the Tribe requested that the 

Department of the Interior’s (DOI) Bureau of Indian Affairs (BIA) place the Carter Lake Parcel 

into trust for the Tribe’s benefit. Initially, the Tribe asserted that the Carter Lake Parcel was to be 

used for a health clinic and associated governmental functions. AR923.1 Concerned that the 

Tribe’s ultimate plan was to initiate casino-style gaming on the property, the State of Iowa 

appealed the BIA’s initial decision to accept the Carter Lake Parcel into trust to the Interior 

1 The Administrative Record for this case was filed by the Federal Defendants on June 22, 2018. 
The Record contains separately indexed and Bates-numbered documents for the NIGC’s 2017 
decision and for the NIGC’s 2007 decision. In this brief, citations to the record are given as the 
Bates-number where the document is found. Documents contained in the 2007 record are Bates 
numbered starting at “AR1,” and documents in the 2017 record are Bates numbered starting at 
“2017AR1.” 
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Board of Indian Appeals (IBIA). The IBIA accepted the Tribe’s assertion that the Carter Lake 

Parcel would be used for a clinic and governmental purposes and upheld the fee-to-trust 

acquisition under the regulations that Interior follows for non-gaming acquisitions. The State of 

Iowa had the right to appeal the IBIA’s decision to this Court, but the Tribe’s attorney negotiated 

an agreement under which Iowa agreed to forego federal court review of the IBIA’s decision in 

exchange for the Tribe acknowledging that the Carter Lake Parcel was not part of the Tribe’s 

“restored lands” and would therefore not be used for gaming without the agreement of Iowa. 

Pursuant to this agreement, the Tribe’s attorney asked DOI to publish in a public notice in the 

local newspapers confirming that the Carter Lake Parcel would not qualify as “restored lands” 

and that gaming on the Parcel would not happen without approval from the Governor of Iowa 

under IGRA’s two-part determination process. AR632; AR627. Several years later, however, the 

Tribe sought to conduct gaming on the Carter Lake Parcel pursuant to the restored lands 

exception. The Tribe’s breach of its agreement with the State of Iowa has led to a number of 

NIGC and court decisions on the matter.  

The NIGC’s first decision on this issue, dated December 2007, AR1, was remanded by a 

divided panel of the Eighth Circuit in October 2010. Nebraska ex rel. Bruning v. U.S. Dep’t of 

Interior, 625 F.3d 501 (8th Cir. 2010). The Court remanded the case to the NIGC on the grounds 

that the NIGC’s 2007 decision failed to properly evaluate the effect of the Ponca Restoration Act 

and the facts surrounding the Tribe’s position with respect to gaming on the Parcel and failed to 

obtain required concurrence from the Department of the Interior. Id. at 511-513. The panel’s 

dissenter would not have given the federal government “yet another chance ‘to get it right.’” Id.

at 513 (Kornmann, J., dissenting). After quoting the Chevron “step one” mandate that an agency 

“must give effect to the unambiguously expressed intent of Congress,” Id. (quoting Chevron, 
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U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842-43 (1984)), Judge Kornmann 

concluded that the Ponca Restoration Act’s “clear directive” is that “[l]and taken into trust 

pursuant to the Ponca Tribe's restoration, and upon which gaming is authorized, can only be trust 

lands in Knox or Boyd Counties in Nebraska.” Id. at 514-15.

On remand, the NIGC took seven years to issue a new opinion. In November 2017, two 

NIGC Commissioners issued a decision finding, again, that the Carter Lake Parcel qualifies as 

“restored lands.” 2017AR01. One Commissioner dissented and argued that the Commission’s 

findings and discussion regarding the Tribe’s misleading behavior in “repudiating” the 

agreement with Iowa were not sufficient. 2017AR44-49. The two Commissioners in the majority 

found that the “Tribal Council acquiesced” to the agreement with Iowa not to use the Carter Lake 

Parcel for gaming purposes “for a limited period of time from 2002 to 2005, [but] clearly 

repudiated that agreement” when the Tribe sent letters to the NIGC asking for a legal opinion on 

the status of the Parcel. 2017AR26. 

The NIGC’s decision must be rejected as a matter of law. The Ponca Restoration Act 

plainly bars the Carter Lake Parcel from qualifying as “restored lands” eligible for gaming 

because Carter Lake is not within the area of land specified in the Ponca Restoration Act—Knox 

or Boyd County, Nebraska.  

Even if the Court finds the Ponca Restoration Act ambiguous on this question, the 

NIGC’s 2017 decision is arbitrary and capricious because it does not appropriately weigh the 

Tribe’s alleged repudiation of its agreement with Iowa. Under the common law test that courts 

have applied in cases where the applicable statute is not plain with respect to restored lands, the 

NIGC balances geographic, temporal, and factual circumstances of the land-in-trust acquisition. 

See Nebraska ex rel. Bruning, 625 F.3d at 510; see also Butte Cty. v. Chaudhuri, 887 F.3d 501, 
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507-08 (D.C. Cir. 2018) (contrasting the common law test with the updated test set forth in the 

Department of Interior’s 2008 rules). The 2017 NIGC decision fails to treat the Tribe’s so-called 

“repudiation” of the agreement that the Carter Lake Parcel would not be “restored land” as a 

factual circumstance to be weighed heavily against a determination that this Parcel qualifies as 

restored land.   

Ultimately, the NIGC decision fails to implement the statutory scheme of IGRA and the 

Ponca Restoration Act and ignores the legal significance of the Tribe’s alleged repudiation of an 

agreement with Iowa that the Parcel is not “restored land” under IGRA. As a matter of law, the 

Carter Lake Parcel does not qualify as restored land. The NIGC decision is therefore arbitrary 

and capricious and not in accordance with the law and should be reversed.  

STATEMENT OF FACTS 

A. Overview of Applicable Statutes 

1. The Indian Gaming Regulatory Act (IGRA) 

The IGRA was enacted “to provide a statutory basis for lawful operation of gaming by 

Indian tribes.” 25 U.S.C. § 2702(1).  IGRA exempts some Indian gaming from state regulation, 

but also places two important limitations on tribes’ ability to conduct gaming. First, IGRA limits 

lands eligible for Indian gaming to lands that were held in trust for a tribe before the date of 

enactment of IGRA, October 17, 1988, with exceptions discussed later that are relevant to this 

case. Id. § 2719. Second, IGRA divides Indian gaming into three classes. Class I gaming is social 

and traditional and not relevant to this case.  Id. § 2703(6). Class II gaming includes bingo and 

certain card games. Id. § 2703(7). Tribes must receive NIGC’s approval of a site-specific 

ordinance before they can engage in Class II gaming, but in states that allow gaming, IGRA 

allows Class II gaming to be conducted under the tribal ordinance and subject to regulation and 

oversight by the NIGC without any approval from the state in which the Indian land is located. 
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Id. § 2710 (§ 2710(b)(1)(A) limits Class II gaming to states that allow gaming for some 

purposes). Class III gaming includes gaming that goes beyond Class I and Class II gaming, 

extending to slot machines, roulette, poker, and similar games. Id. § 2703(8). If NIGC 

determines a tribal site qualifies for Class II gaming and the land is located in a state that 

otherwise permits Class III gaming, a tribe can request to enter into Compact negotiations with 

that State. Id. § 2710(d). The Tribe is proceeding to start Class II gaming at the Carter Lake 

Parcel while this appeal of the NIGC’s decision approving the Tribe’s site-specific ordinance 

remains pending.  See Attachments A and B and discussion in Argument Section D.  

As stated above, section 20 of IGRA, 25 U.S.C. § 2719, prohibits gaming on trust land 

acquired by an Indian tribe after October 17, 1988, unless an exception applies. The Secretary of 

the Interior (“Secretary”) has authority to take land into trust for tribes under the Indian 

Reorganization Act (“IRA”), 25 U.S.C. § 5108. In its request to have land taken into trust, a tribe 

states the purpose for which the land will be used. See 25 C.F.R. §§ 151.10, 151.11. If the Tribe 

specifies a gaming use, Interior can determine at the time of the fee-to-trust application whether 

the Secretary agrees that the Parcel is eligible. 25 C.F.R. §§ 292.3(b); 292.15.  

IGRA provides some exceptions to the general prohibition on gaming on lands taken into 

trust for tribes after 1988.  25 U.S.C. § 2719(b). Two are relevant to this case.  

First, a tribe can pursue gaming on the land acquired in trust after 1988 with State 

consent under the so-called “Two-Part Determination.” For a Two-Part Determination, (1) the 

Secretary of the Interior determines that gaming would be in the best interest of the tribe and 

would not be detrimental to the surrounding community and (2) the governor of the state 

concurs.  25 U.S.C. § 2719(b)(l)(A); 25 C.F.R. § 292 Part C.  
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In this case, the Tribe never pursued that path. Instead, it sought approval for gaming 

under a different exception to IGRA’s general prohibition of gaming on trust land acquired after 

1988, asking that NIGC approve a site-specific gaming ordinance that would find the Carter 

Lake Parcel to be “restored land” under IGRA’s “restored lands exception.” Under IGRA, the 

gaming prohibition does not apply when “lands are taken into trust as part of . . . the restoration 

of lands for an Indian tribe that is restored to federal recognition.” 25 U.S.C. § 2719(b)(1)(B)(iii). 

The restored lands exception does not require state concurrence. Instead, application of the 

restored lands exception requires an NIGC decision that the land where the Tribe wants to game 

qualifies as “restored lands” under IGRA.   

Prior to agency rulemaking to provide clarification for how IGRA’s exceptions would be 

implemented, courts called upon to interpret this IGRA exception created a three-factor test to 

determine whether a parcel was taken into trust as part of the restoration of land to a tribe: (1) 

temporal proximity of the trust acquisition to the tribe's restoration, (2) the location of the 

acquisition (i.e., historical and modern connection to the land), and (3) the factual circumstances 

of the trust acquisition. Grand Traverse Band of Ottawa and Chippewa Indians v. U.S. Attorney, 

46 F. Supp. 2d 689, 700 (W.D. Mich. 1999) (Grand Traverse I); Grand Traverse Band of Ottawa 

and Chippewa Indians v. U.S. Attorney, 198 F. Supp. 2d 920, 935-36 (W.D. Mich. 2002) 

(“Grand Traverse II”), aff'd, 369 F.3d 960 (6th Cir. 2004); Confederated Tribes of Coos, Lower 

Umpqua & Siuslaw Indians v. Babbitt, 116 F. Supp. 2d 155, 164 (D.D.C. 2000). Interior and 

NIGC adopted this three-factor test when applying IGRA § 20 in their Indian lands opinions, 

including in this case.   

However, in 2008, Interior superseded the common law test through the regulations 

found at 25 C.F.R. Part 292 which “contain[-] procedures that the Department of the Interior will 
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use to determine whether [IGRA] exceptions apply” to lands acquired by the United States in 

trust after 1988. 25 C.F.R. § 292.1. Under these regulations, the Carter Lake Parcel 

unequivocally cannot qualify as restored land because Carter Lake is not within the geographic 

area specified in the Ponca Restoration Act.2 See 25 C.F.R. § 292.11(a)(1) (requiring that, for a 

Tribe restored to recognition by a Congressional restoration act, where the restoration legislation 

“requires or authorizes the Secretary to take land into trust for the benefit of the tribe within a 

specific geographic area” that the land the tribe wants to game on must be located “within the 

specific geographic area”).  

These regulations also include a grandfathering provision purporting to allow the DOI to 

decide unilaterally whether to apply its own rules to matters that had written legal opinions 

before the regulations went into effect. 25 C.F.R. § 292.26. This grandfather clause does not 

somehow ossify legal opinions issued before the regulations became effective in 2008; the 

preamble clarifies that “these regulations will not affect the Department’s or the NIGC’s ability 

to qualify, modify or withdraw its prior legal opinions.” 73 Fed. Reg. at 29,372. See also

BellSouth Telecommunications, Inc. v. Se. Tel., Inc., 462 F.3d 650, 662 (6th Cir. 2006) (“[T]he 

fact that parties engage in conduct on the assumption that the law will allow them to act or to 

benefit in a certain manner is not a sufficient reason to refuse to apply a new law that renders that 

assumption misplaced.”); Pine Tree Medical Associates v. Secretary of Health and Human 

Servs., 127 F.3d 118, 122 (1st Cir. 1997) (finding no “support for the proposition that filing an 

application with an agency essentially fixes an entitlement to the application of those substantive 

regulations in force on the filing date”).  

2 The Ponca Restoration Act is discussed in more detail in subsection B below.  
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B. Ponca Restoration Act 

The Ponca Restoration Act was passed on October 31, 1990, two years after enactment of 

IGRA. Pub. L. No. 101-484 (Oct. 31, 1990).  The purpose of the Ponca Restoration Act was to 

reverse the action Congress had taken 28 years earlier3 by restoring the Tribe’s status as a 

federally recognized Indian tribe. The Ponca Restoration Act expressly directed the Secretary of 

the Interior to take specified lands into trust for the Tribe. The Act provides, in relevant part: 

The Secretary shall accept not more than 1,500 acres of any real property located 
in Knox or Boyd Counties, Nebraska, that is transferred to the Secretary for the 
benefit of the Tribe. Such real property shall be accepted by the Secretary (subject 
to any rights, liens, or taxes that exist prior to the date of such transfer) in the 
name of the United States in trust for the benefit of the Tribe and shall be exempt 
from all taxes imposed by the Federal Government or any State or local 
government after such transfer. The Secretary may accept any additional acreage 
in Knox or Boyd Counties pursuant to his authority under the [Indian 
Reorganization Act].  

Id. at § 4(c) (emphasis added). 

As a result, under the Ponca Restoration Act, land placed into trust is part of the Tribe’s 

restored lands, and is accordingly eligible for gaming, only if the land is in Knox or Boyd 

Counties in Nebraska. The Secretary could place land into trust for the benefit of the Tribe 

outside Knox and Boyd Counties under the Indian Reorganization Act, but unless that land is in 

Knox or Boyd Counties, it would not be part of the Tribe’s restoration, and therefore could not 

qualify for the “restored lands” exception to the general prohibition of gaming on trust lands. 

Based on the plain language of the Ponca Restoration Act’s “Restoration of Rights” to the Tribe 

(section 4 of the Act), the Carter Lake Parcel, which is outside of Knox and Boyd Counties, is 

not part of the Tribe’s restoration and therefore cannot qualify as “restored lands” eligible for 

gaming.  

3 Pub. L. No. 87-629 (Sept. 5, 1962) (terminating federal recognition of the Ponca Tribe of 
Nebraska).  
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C. Factual Background 

1. Land-Into-Trust Administrative Proceedings 

In 1999, the Tribe purchased 4.8 acres in Carter Lake, Iowa, in fee. AR223-24. The Tribe 

applied to the BIA in 2000 to take the Carter Lake Parcel into trust under the BIA’s general 

Indian Reorganization Act authority, stating that the Tribe intended to use the land to provide 

tribal services, primarily health services. AR921. The BIA Regional Director approved the 

Tribe’s application on September 15, 2000, pursuant to 25 C.F.R. § 151.11 (Fee-to-Trust 

Regulations for Off-Reservation Acquisition); the regulations allow BIA to take land into trust if 

the BIA finds that the application satisfies a list of factors that balance the interests of the tribe in 

putting the land in trust with the interest of local communities in loss of sovereignty, including 

lost tax revenue and other concerns. AR729-733. According to the BIA’s Notice to the State of 

Iowa, the Carter Lake land would be used by the Tribe to provide health care and pharmaceutical 

services to tribal members and other Native Americans in the area. Id. The BIA also found that 

no Environmental Assessment was required under the National Environmental Policy Act 

because “there will not be any change in land use.” AR708.  

The State of Iowa and Pottawattamie County appealed the BIA’s decision to take the 

Carter Lake Parcel into trust to the IBIA. AR693, 725.  Among the issues raised on appeal was 

the concern that the Tribe’s real purpose for seeking trust status for the Carter Lake Parcel was to 

conduct gaming on the property.  In response, the Tribe repeatedly represented to the IBIA that it 

would use the land only as a center for providing governmental and health care services. 

AR1033-35.  

On August 7, 2002, the IBIA issued a decision affirming the BIA’s decision to take the 

Carter Lake Parcel into trust. AR641. In dismissing the State’s concerns that the Tribe might use 

the Carter Lake Parcel for gaming, the IBIA accepted the Tribe’s consistent statements that the 
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Carter Lake Parcel would be used only for health care and related governmental services.  

AR651-52. See also AR649 (IBIA specifically finds the Tribe’s only proposed use of the Carter 

Lake Parcel was for governmental services, not business purposes).   

After the IBIA’s decision, the Tribe continued to assure Iowa that the Carter Lake Parcel 

would be used for non-gaming purposes. The State of Iowa had the right to seek federal court 

review of the IBIA’s decision, but the Tribe negotiated an agreement under which the State of 

Iowa agreed to forego judicial review of the fee-to-trust decision in exchange for the Tribe’s 

assertion that the Carter Lake Parcel is not “restored land” and that any gaming would be done 

pursuant to the Two-Part Determination procedures under which Iowa’s prior consent would be 

necessary. AR1053-54 (Dec. 13, 2002, letter of Jean Davis detailing the agreement). On 

November 26, 2002, Michael Mason, the Tribe’s attorney, sent an email to the BIA requesting 

that specified language be included in the Regional Director’s land-into- trust notice of decision, 

which was to be published in a local newspaper. AR632.  

The Regional Director first published a Notice of Intent with the requested language on 

December 6, 2002. AR1055. The Corrected Notice included verbatim the language requested by 

the tribal attorney, as follows: 

AS AN ACQUISITION OCCURRING AFTER OCTOBER 17, 1988, ANY 
GAMING OR GAMING-RELATED ACTIVITIES ON THE CARTER LAKE 
LANDS ARE SUBJECT TO THE TWO PART DETERMINATION UNDER 25 
U.S.C. SEC. 2719. IN MAKING IT’S [sic] REQUEST TO HAVE THE 
CARTER LAKE LANDS TAKEN INTO TRUST, THE PONCA TRIBE HAS 
ACKNOWLEDGED THAT THE LANDS ARE NOT ELIGIBLE FOR THE 
EXCEPTIONS UNDER 25 U.S.C. § 2719(b)(1)(B). THERE MAY BE NO 
GAMING OR GAMING-RELATED ACTIVITIES ON THE LAND UNLESS 
AND UNTIL APPROVAL UNDER THE OCTOBER 2001 CHECKLIST FOR 
GAMING ACQUISITIONS, GAMING-RELATED ACQUISITIONS AND 
TWO-PART DETERMINATIONS UNDER SECTION 20 OF THE INDIAN 
GAMING REGULATORY ACT HAS BEEN OBTAINED.   
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AR627 (emphasis added). BIA personnel reviewed the requested disclaimer of gaming 

internally, sought consultation with the DOI’s Office of the Solicitor, and approved its 

publication. AR628-31. By a letter dated December 13, 2002, to Mr. Mason, the Iowa Assistant 

Attorney General confirmed that the Corrected Notice satisfied their agreement and that the State 

of Iowa would not pursue judicial review of Interior’s land-into-trust decision. AR595-596. On 

February 10, 2003, the Acting Regional Director of the BIA’s Great Plains Region directed that 

the deed for the Carter Lake property be recorded as held in trust by the United States. AR613. 

2. Gaming Ordinance Administrative Proceedings Leading to NIGC 
2007 Opinion 

In October 2005, the Tribe submitted a request that the NIGC Office of General Counsel 

issue an advisory legal opinion regarding the Carter Lake Parcel. AR1278. Before the NIGC 

could respond to this request, in February 2006, the Tribe submitted a site-specific gaming 

ordinance for the review, which sought NIGC approval for an ordinance identifying the Carter 

Lake Parcel as “Indian lands” eligible for gaming under IGRA. AR1121, 1122. In response to an 

invitation from the NIGC, the State of Iowa submitted written responses to the NIGC opposing 

the Tribe’s new claim that the Carter Lake Parcel qualified as “restored lands” and thus eligible 

for gaming under IGRA. AR952, 990. In the face of imminent denial, the Tribe withdrew its 

request for a gaming ordinance that would cover the Carter Lake Parcel from NIGC’s 

consideration in August 2006. AR221 n. 1 (Memorandum from Michael Gross, Associate 

General Counsel, NIGC, noting “[t]he Tribe submitted the same site-specific ordinance in 

February 2006 but withdrew it in August 2006 in the face of an impending disapproval”); 

AR931. Approximately a year later, the Tribe resubmitted its application for an “Indian lands” 

determination as part of a renewed request to the NIGC for approval of the Tribe’s amended 

gaming ordinance pursuant to 25 U.S.C. § 2710.  AR279. Once again, Iowa submitted a written 
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response opposing the Tribe’s renewed request that NIGC determine the Carter Lake Parcel 

qualifies as “restored lands” under IGRA. AR267.  

On October 22, 2007, Mr. Gross recommended to the NIGC’s Chairman that the 

amendment to the Tribe’s gaming ordinance be disapproved because the Cater Lake Parcel does 

not qualify as “restored lands” under IGRA. AR221-53. Mr. Gross found that although the Ponca 

Tribe could demonstrate historical and contemporary connection to the Carter Lake Parcel and 

that a relatively short period of time had elapsed from the Tribe’s restoration in 1990 to the 

placement of the Carter Lake Parcel into trust in 2003, the facts and circumstances of the trust 

acquisition demonstrated that the land was not acquired in furtherance of the Tribe’s restoration. 

AR250. The DOI’s Office of the Solicitor concurred with Mr. Gross’s conclusion that the Carter 

Lake Parcel did not qualify as “restored land” under IGRA.  AR218, 253; see also AR951. As 

long as the Parcel is not “restored land,” the restored land exception would not allow the Tribe to 

use the Parcel for Class II or Class III gaming. 25 U.S.C. § 2719(b)(1)(B)(iii). 

Then-NIGC-Chairman Hogen issued a decision agreeing with Associate General Counsel 

Gross and incorporating Mr. Gross’s memorandum into a decision holding that the Carter Lake 

Parcel does not qualify as “restored land” under IGRA and therefore disapproving the 

amendment to the Tribe’s gaming ordinance. AR219. On November 9, 2007, the Tribe appealed 

Chairman Hogen’s disapproval of the amended gaming ordinance. AR206. After a briefing by 

the Tribe and the State of Iowa, on December 31, 2007, the NIGC reversed the Chairman’s 

decision, holding that the Carter Lake Parcel did qualify as “restored lands.” AR1 (hereinafter 

referred to as the “2007 NIGC Opinion”).  In issuing that 2007 NIGC Opinion, the NIGC refused 

to consider any of the events that occurred after the IBIA issued its decision on August 7, 2002. 

AR16-17. Thus, the NIGC ignored the actual events that preceded the trust acquisition of the 
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Carter Lake Parcel, including the Tribe’s negotiations and settlement agreement with the State of 

Iowa and the BIA’s agreement to publish the Tribe’s public acknowledgment detailed above.   

3. Eighth Circuit Remand 

The States of Iowa and Nebraska and the City of Council Bluffs, Iowa, challenged the 

2007 NIGC decision.  The district court held that the NIGC had improperly rejected the analysis 

underlying the Chairman’s initial decision that the Carter Lake Parcel was not eligible for the 

restored lands exception. The district court found the 2007 NIGC decision “arbitrary and 

unlawful,” and would have reversed.  Nebraska v. U.S. Dep’t of Interior, 625 F.3d 501, 508 (8th 

Cir. 2010).   

The United States filed a limited appeal of the district court’s decision, arguing not the 

merits of the NIGC’s 2007 decision, but that the decision should be remanded to the NIGC so the 

NIGC could render an initial decision addressing the relevant statutory and factual issues. Id. The 

Eighth Circuit ordered the case remanded to the NIGC. On remand, the NIGC was required to 

evaluate (1) the legal implications of the Tribe’s attorney’s representations leading to the 

acquisition of the Parcel in trust along with the published notice disavowing treatment of the 

Carter Lake Parcel as restored lands; and (2) whether the Ponca Restoration Act precludes 

treatment of lands outside the two counties that the Act says are the counties within which 

Interior is authorized and directed to acquire land for the Tribe as “restored lands.” The Eighth 

Circuit agreed with the United States’ arguments on appeal that both of these key questions 

should have been, but were not, addressed by the NIGC in the 2007 NIGC Opinion, in 

consultation with DOI.4 Id. at 512-13. 

4 Under a Memorandum of Agreement between Interior and NIGC, the NIGC Office of General 
Counsel issues restored lands legal opinions in consultation with Interior. 2017AR52.  
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Judge Charles Kornmann dissented from the decision to remand the case. Judge 

Kornmann agreed with the majority’s analysis of the history of the dispute, but argued that no 

remand was necessary because of “the failure of the NIGC to consider and apply the express 

clear language of the Ponca Restoration Act.” Id. at 514. Because the Carter Lake Parcel could 

not qualify as restored lands under an act that included explicit direction on where the Secretary 

was required to take land into trust for the restored tribe, remand was not needed. The United 

States argued that the procedural problems with the 2007 decision required remand and that no 

decision on the construction of the Ponca Restoration Act had been reached by the NIGC with 

the required concurrence of the Secretary. However, Judge Kornmann explained that the 

plaintiffs (the same plaintiffs before the Court today) had raised the argument regarding the clear 

language in the Ponca Restoration Act before the NIGC, the district court, and again on appeal, 

and that the argument was correct. Id.   

4. Gaming Ordinance Administrative Proceedings Leading to 2017 
NIGC Opinion  

On February 15, 2011, DOI Solicitor Hilary Tompkins and NIGC General Counsel 

Lawrence Roberts sent all parties (the states of Iowa and Nebraska, city of Council Bluffs, and 

the Tribe) a request for briefing on the question of whether the Ponca Restoration Act limits 

restored land status under IGRA to property located in Knox and Boyd Counties, Nebraska. 

2017AR466. On March 13, 2012, the Solicitor sent NIGC a legal opinion. 2017AR55-70. The 

Solicitor concluded – notwithstanding Interior’s earlier analysis – that the Ponca Restoration Act 

does not limit “restored lands” under IGRA to the two counties in Nebraska identified in section 

4 of the Ponca Restoration Act. The opinion emphasized that while finding that the statute was 

not dispositive of the question, the opinion did “not address the question of whether the specific 

Parcel at issue in Carter Lake, Iowa, meets the applicable restored lands factors as set forth in 
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IGRA and any applicable legal precedent.” 2017AR55. The Solicitor’s interpretation of the 

Restoration Act emphasizes the remedial intent of Congress, explaining that “[p]erhaps the most 

significant factor that weighs in favor of interpreting the [Ponca Restoration Act] as permitting 

the application of restored lands factors to land outside of Knox and Boyd counties is Congress’s 

general intent of providing restitution to tribes in restoring their federal recognition.” 2017AR69. 

The Opinion acknowledges that the Ponca Restoration Act’s silence could be construed as 

ambiguous, but argues that interpretation in the face of silence should be guided by a broad 

understanding of the purpose of the statute. 2017AR67-69.  

On May 21, 2012, the NIGC requested all parties to submit briefing on the authority of 

the Tribe’s attorney, Mr. Mason, to enter into the agreement with the State of Iowa that led to the 

Corrected Notice, as well as the legal effect and weight of that Notice and “purported 

agreement.” 2017AR127. A draft Amendment was transmitted from NIGC to DOI on October 

31, 2013. 2017AR474. DOI issued a letter providing “concurrence in the Indian Lands analysis 

for the Ponca Tribe of Nebraska” on November 1, 2017. 2017AR50. The concurrence letter 

noted grave concerns about Tribe’s course of conduct with respect to the Parcel: 

Although, as trustee, the Department cannot legally restrict the Tribe’s use of land 
after it is placed in trust, the post hoc change of land use by the Tribe in this case 
is concerning. When the Tribe applied to have the subject Parcel taken into trust, 
it stated that the land would be used for at tribal health clinic, not a gaming 
enterprise. As you and the Tribe are aware, trust applications for gaming are 
routed through a different review process from non-gaming applications and are 
subjected to rigorous review. It is troubling that the Ponca Tribe has avoided the 
application process for proposed gaming operations in this situation simply by 
changing the proposed use after the land has been placed in trust.  

2017AR50. 

The NIGC issued what it styled as an “Amendment to Final Decision and Order in re: 

Gaming Ordinance of the Ponca Tribe of Nebraska” on November 13, 2017, (hereinafter referred 

to as the “2017 NIGC Opinion”). 2017AR1. The 2017 NIGC Opinion relies on the opinion from 
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the DOI Solicitor referenced above to conclude that the Ponca Restoration Act does not limit 

“restored lands” to lands that can be taken into trust under the authority of that Act in Knox and 

Boyd Counties, Nebraska. 2017AR30. This view of the Ponca Restoration Act treats the Act’s 

silence regarding whether other land can be taken into trust and treated as restored land as 

permissive. There is no discussion of the more plain interpretation of the Ponca Restoration Act 

as establishing a zone within which lands are to be restored to the Ponca Tribe in Knox and Boyd 

Counties, Nebraska.  

The 2017 NIGC Opinion includes extensive discussion of the purported agreement 

between the Tribe’s attorney and the State of Iowa acknowledging that the Carter Lake Parcel 

was not “restored lands” under IGRA. The NIGC concludes that the Tribe is not estopped from 

taking the position that the Parcel qualifies as “restored land” despite finding that the “alleged 

agreement between Iowa and Mr. Mason is invalid.” 2017AR23. This invalidity, according to the 

NIGC, stems from Iowa’s responsibility to confirm that Mr. Mason was acting with actual 

authority rather than relying on Mr. Mason’s own representations. 2017AR21-23. However, the 

2017 NIGC Opinion goes on to find that the record showed that the Tribe ratified the agreement, 

but then “[t]imely [r]epudiated” its ratification. 2017AR23. The 2017 NIGC Opinion supports 

this finding of acquiescence to the agreement is supported with significant evidence.  This 

evidence includes press coverage of Mr. Mason’s efforts to secure Iowa’s agreement not to 

appeal the fee-to-trust acquisition by assuring Iowa that the Tribe had no intent to game on the 

Carter Lake Parcel. 2017AR25. Further support for tribal ratification cited by the NIGC is a 

quotation from a letter to NIGC from the Tribe’s next-hired attorneys in 2005 stating that “the 

Tribe orally agreed not to use the Carter Lake Parcel for gaming purposes provided the State and 

County agreed not to bring suit.” 2017AR25-26.  
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The 2017 NIGC Opinion, after finding that the Tribe ratified the agreement with Iowa, 

then finds that that agreement was repudiated, and that Iowa’s “appropriate response” would 

have been to file suit against Interior challenging the IBIA’s decision to take the land into trust. 

2017AR28. The NIGC ignores the fact that, until the Supreme Court’s decision in Patchak in 

2012, the United States’ position, and Iowa’s understanding, was that once land was taken into 

trust for a tribe, the acquisition could not be challenged in a Quiet Title Suit. AR14; Match-E-Be-

Nash-She-Wish Band of Pottawatomi Indians v. Patchak, 567 U.S. 209 (2012). The failure of the 

2017 NIGC Opinion to deal adequately with the legal implications of the “repudiation” is the 

basis for a dissenting opinion from NIGC Commissioner E. Sequoyah Simermeyer. 2017AR44-

45. Commissioner Simermeyer suggests that additional briefing could help elucidate the meaning 

of “repudiation” in this context. Id.   

STANDARD OF REVIEW 

This appeal is brought pursuant to the Administrative Procedure Act (APA). 5 U.S.C. § 

706. A federal court must set aside an agency decision that is arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with the law.  Id.; Voyageurs National Park 

Association v. Norton, 381 F.3d 759, 763 (8th Cir. 2004). “The plain meaning of a statute 

controls, if there is one, regardless of an agency’s interpretation.” St. Marys Hosp. of Rochester, 

Minnesota v. Leavitt, 535 F.3d 802, 806 (8th Cir. 2008). To be upheld, even if statutory language 

is ambiguous, agencies must put forward a reasonable interpretation of the statute. Iowa League 

of Cities v. EPA, 711 F.3d 844, 876-877 (8th Cir. 2013). See also Chevron, U.S.A., Inc. v. NRDC, 

467 U.S. 837, 843 n.9 (1984) (“[T]he judiciary is the final authority on issues of statutory 

construction and must reject administrative constructions which are contrary to clear 

congressional intent.”). Deference to agency interpretation is not appropriate in a situation where 

the agency is issuing a decision that is in direct conflict with the agency’s own regulations. 
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National Cable & Communications Ass’n v. Brand X Internet Servs., 545 U.S. 967, 982-83 

(2005).5

Even if an agency’s interpretation of the statute is accepted, judicial review under the 

APA considers whether agency decisions are “based on consideration of the relevant factors and 

whether there has been a clear error of judgment.” Citizens to Preserve Overton Park, Inc. v. 

Volpe, 401 U.S. 402, 416 (1971). An agency decision will be upheld only if it “is rational, based 

on consideration of the relevant factors and within the scope of the authority delegated to the 

agency by the statute.” Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 

29, 42 (1983).   

Federal Rules of Civil Procedure 56 provides that summary judgment should be granted 

when the record evidence shows that “there is no genuine dispute as to any material fact and the 

movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a); Celotex Corp. v. 

Catrett, 477 U.S. 317, 322-323 (1986). Cases arising under the APA are typically resolved by 

summary judgment on the basis of the administrative record compiled by the agency. See, e.g.,  

Florida Power & Light Co. v. Lorion, 470 U.S. 729, 744 (1985) (explaining that “courts are to 

decide, on the basis of the record the agency provides, whether the action passes muster under 

5 While the language of the Ponca Restoration Act controls, to the extent this Court were to find 
ambiguity in that statute (Chevron step 1) and would agree with the agency that the interpretation 
of the statute here is reasonable when applying deference at Chevron step 2, this case provides a 
vehicle for reevaluating Chevron deference.  Deferring to the agency interpretation here would 
be inconsistent with the appropriate judicial role in statutory interpretation. Courts must play this 
role to ensure stability and consistency in legal outcomes. See generally Pereira v. Sessions, 138 
S. Ct. 2105, 2121 (Kennedy, J., concurring) (2018) (arguing need to reexamine principles 
underlying Chevron deference because “proper rules for interpreting statutes and determining . . . 
substantive agency powers should accord with constitutional separation-of-powers principles and 
the function and province of the Judiciary”); Gutierrez-Brizuela v. Lynch, 834 F.3d 1142, 1152 
(10th Cir. 2016) (Gorsuch, J., concurring) (“Transferring the job of saying what the law is from 
the judiciary to the executive unsurprisingly invites the very sort of due process (fair notice) and 
equal protection concerns the framers knew would arise if the political branches intruded on 
judicial functions.”).  
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the appropriate APA standard of review”); St. Luke’s Methodist Hosp. v. Thompson, 315 F.3d 

984, 985-87 (8th Cir. 2003) (affirming grant of summary judgment against federal agency); 

Univ. Med. Ctr. v. Shalala, 173 F.3d 438, 440 n.3 (D.C. Cir. 1999) (noting that “the question 

whether [the agency] acted in an arbitrary and capricious manner is a legal one which the district 

court can resolve on the agency record—regardless of whether it is presented in the context of a 

motion for judgment on the pleadings or in a motion for summary judgment”).  

ARGUMENT 

A. The NIGC Opinion Should be Reversed based on the Unambiguous 
Language of Ponca Restoration Act  

1. The Plain Language Requires Reversal 

“There is no dispute that the Tribe is a ‘restored tribe’ within the meaning of [IGRA].  

The issue is whether the land in question is ‘restored land.’”  Redding Rancheria v. Jewell, 776 

F.3d 706, 710 (9th Cir. 2015); see also Wyandotte Nation v. Nat’l Indian Gaming Comm’n, 437 

F. Supp. 2d 1193, 1213 (D. Kan. 2006) (where parties agree that a Tribe is a restored Tribe, “the 

Court turns its attention to whether the . . . [t]ract was taken into trust as part of a restoration of 

land.”).  In resolving this question, the Court must keep in mind that IGRA’s restored lands 

exception “was not intended to give restored tribes an open-ended license to game on newly 

acquired lands.” Redding Rancheria, 776 F.3d at 711. The NIGC Opinion in this case should be 

reversed because the Carter Lake Parcel is not “restored land.”  

Where the meaning of a statute is plain, that meaning controls. Chevron, U.S.A., Inc. v. 

Natural Res. Def. Council, Inc., 467 U.S. 837, 842-43 (1984); see also Nat’l Credit Union 

Admin. v. First Nat’l Bank & Trust Co., 522 U.S. 479, 502-03 (1998) (finding a statute’s 

geographical limitation plain and unambiguous, and rejecting an agency interpretation that 

attempted to avoid it). As Judge Kornmann stated in dissent in the Eighth Circuit decision 
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regarding the 2007 NIGC decision, the Ponca Restoration Act’s intended meaning is “clear and 

not ambiguous.” Nebraska ex rel. Bruning, 625 F.3d at 515 (Kornmann, J., dissenting). 

The relevant provision of the Ponca Restoration Act reads:  

The Secretary shall accept not more than 1,500 acres of any real property located 
in Knox or Boyd Counties, Nebraska, that is transferred to the Secretary for the 
benefit of the Tribe. Such real property shall be accepted by the Secretary (subject 
to any rights, liens, or taxes that exist prior to the date of such transfer) in the 
name of the United States in trust for the benefit of the Tribe and shall be exempt 
from all taxes imposed by the Federal Government or any State or local 
government after such transfer. The Secretary may accept any additional acreage 
in Knox or Boyd Counties pursuant to his authority under the [Indian 
Reorganization Act]. 

Pub. L. No. 101-484, § 4(c) (Oct 31, 1990). This language requires the Secretary to take land 

into trust in Knox and Boyd Counties, Nebraska to effectuate the Tribe’s restoration. Congress is 

distinguishing the “restored lands” that the Secretary is required to acquire in the designated 

counties from all other lands that the Secretary might be able to acquire under the Indian 

Reorganization Act. See United States v. Juan-Manuel, 222 F.3d 480, 488 (8th Cir. 2000) 

(“[a]pplying the rule of statutory interpretation ‘expressio unius est exclusio alterius’ (the 

expression of one implicitly excludes others)”). See also Interstate Commerce Com. v. Blue 

Diamond Products Co., 192 F.2d 43, 46 (8th Cir. 1951) (“Express powers are generally 

construed to be in negation of powers not expressly granted.”). In Section 4(c), Congress is 

telling the Secretary to restore lands for the Tribe in specified counties; lands acquired outside 

these counties cannot qualify as restored lands. Interpreting the Ponca Restoration Act otherwise 

is inconsistent with precise instructions given by Congress in section 4(c).    

In addition, courts presume that “Congress is aware of existing law when it passes 

legislation.” South Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 351 (1998) (quoting Miles v. 

Apex Marine Corp., 498 U.S. 19, 32 (1990)). If Congress was aware of the use of the term 

“restored lands” in section 2719 of IGRA when it passed an act titled the Ponca Restoration Act, 
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then Congress understood the implications under IGRA of titling section 4 “Restoration of 

Rights.” Restored lands would, logically, be provided for in the section on restoration of rights. 

And Congress gave a clear directive with respect to land acquisition in section 4(c), providing 

that the Secretary “shall take” land into trust in Knox and Boyd counties and may take other land 

into trust in those counties.  

IGRA provides further confirmation that “restored lands” are different from other lands 

that the Secretary can take into trust under general authorities like the Indian Reorganization Act 

by using two different terms: Indian lands and restored lands. “Restored lands” defined in 25 

U.S.C. § 2719(b)(1)(B)(iii) cannot simply mean the same thing as “Indian lands,” because IGRA 

uses both phrases.  See 25 U.S.C. § 2703(4)(B) (defining Indian lands to include all lands held in 

trust on a tribe’s behalf); cf. Russello v. United States, 464 U.S. 16, 23 (1983) (refraining from 

concluding that “differing language in . . . two subsections has the same meaning in each”). See 

also Wyandotte Nation, 437 F. Supp. 2d at 1215-17  (affirming NIGC’s conclusion that land 

located 175 miles from the seat of tribal government was not restored land eligible for gaming 

under IGRA). Lands acquired outside of Knox or Boyd Counties, Nebraska under the Indian 

Reorganization Act, including the Carter Lake Parcel, are therefore Indian lands but not restored

lands, and accordingly ineligible for gaming.   

The Solicitor’s opinion notes that the Ponca Restoration Act allows for a tribal “service 

area” that is broader than just the two counties designated in section 4. 2017AR68. The Opinion 

suggests that this “large tribal service area, which encompasses the Carter Lake Parcel weighs in 

favor of interpreting the Ponca Restoration Act as not restricting restored lands to Knox and 

Boyd counties.”  Id.  This assertion, however, reflects a lack of awareness of the history of 

amendments to the Ponca Restoration Act. Section 5 of the Ponca Restoration Act as originally 

Case 1:17-cv-00033-SMR-CFB   Document 22-1   Filed 08/03/18   Page 28 of 43



23 

enacted in 1990 allowed members living in five Nebraska counties and one South Dakota County 

to qualify as living on or near the reservation for purposes of tribal services.  Pub. L. No. 101-

484 (Oct 31, 1990). Congress did not expand this service area to nine additional counties, 

including Pottawattamie County in Iowa, until 1996. Pub. L. No. 104-109 (Feb 12, 1996). As 

enacted in 1990, the Ponca Restoration Act did not specify any special treatment for 

Pottawattamie County, the Iowa County where Carter Lake is located. Just as Congress had to 

enact amended language to enlarge the service area, Congress would have had to enact amended 

language to expand the restored lands provided under the Ponca Restoration Act to 

Pottawattamie County.  

The Solicitor’s opinion also notes that the Tribe’s economic development plan includes 

lands in Carter Lake. 2017AR68. However, the opinion makes clear that the economic 

development plan was not approved by the Department or submitted to Congress until 2000, ten 

years after enactment of the Ponca Restoration Act. This plan cannot lend support to the 

intention of Congress with respect to gaming on the Carter Lake Parcel. On the contrary, the 

plan’s lack of inclusion of gaming in Pottawattamie County suggests that gaming uses of such a 

Parcel was not understood by the Tribe as allowable at that time.  

In summary, when the history of the congressional enlargement of the Tribe’s service 

area and the fact that the Tribe did not plan to rely on gaming are properly understood, these two 

aspects of the Ponca Restoration Act—coupled with the plain language of the Act—make it clear 

that the Ponca Restoration Act limits “restored lands” for IGRA purposes to just Knox and Boyd 

counties.   

Moreover, Congress must be presumed to have drafted the Ponca Restoration Act with 

knowledge of the “restored lands” provision in IGRA. Congress could have allowed the 
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Secretary to acquire lands for the Tribe anywhere in the country, but in the enacted language, 

Congress designates Knox and Boyd counties. The legislative history supports this 

understanding. The bill as passed by the Senate did not limit the mandatory trust acquisitions to 

these counties, but the House added the geographic limitations. The geographic limitations gave 

a geographic focus to the “restoration” accomplished by the Ponca Restoration Act. As Chief 

Justice Roberts has stated, “in every case we must respect the role of the Legislature, and take 

care not to undo what it has done.” King v. Burwell, 135 S. Ct. 2480, 2496 (2015). Congress did 

not direct the Secretary to restore lands for the Ponca Tribe anywhere except in two Nebraska 

counties. These are the counties where the Tribe had “restored lands” for purposes of IGRA. A 

plain reading of the Ponca Restoration Act requires reversal of the 2017 NIGC Opinion. 

2. The NIGC’s Regulations Support Reversal 

The Department has promulgated final rules for interpreting legislation authorizing trust 

acquisition for Tribes who suffered termination and then were restored by congressional 

mandate. Under 25 C.F.R. § 292.11, lands taken into trust for restored tribes such as the Ponca 

Tribe are restored lands only if: 

1) The legislation requires or authorizes the Secretary to take land into trust 
for the benefit of the tribe within a specific geographic area and the lands are within 
the specific geographic area; or 

(2) If the legislation does not provide a specific geographic area for the 
restoration of lands, the tribe must meet the requirements of § 292.12 [laying out a 
balancing test that resembles the common law test for restored lands]. 

Under this regulation, the Ponca Restoration Act, which both requires and authorizes the 

Secretary to take land into trust for the Tribe within two designated counties in Nebraska, clearly 

limits restored lands for the Tribe to those two designated counties. Addressing public comments 

on the Final Rule, the DOI explained that it included this provision to govern “restored lands” 

issues where legislation “requires or authorizes the Secretary to take land into trust for . . . a tribe 
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within a specific geographic area because in such scenarios, Congress has made a determination 

which lands are restored.” 73 Fed. Reg. at 29,364 (emphasis added). Although NIGC takes the 

position that this Ponca application is grandfathered in under 25 C.F.R. § 292.26, this 

grandfathering provision does not require NIGC to ignore the regulation for applications that 

were already under evaluation when the rule became effective in 2008. 25 C.F.R. § 292.26. The 

NIGC has been considering the regulations in other similarly situated cases on remand. In 

agency proceedings in Butte County, the NIGC decided to take a parcel into trust before the 2008 

regulation, but on remand from a court challenge applied both the common law test and the one 

set forth in the regulation in making a restored-lands determination. Butte Cty. v. Chaudhuri, 887 

F.3d 501, 508 (D.C. Cir. 2018).  

Plaintiffs do not agree with the NIGC’s conclusion that the grandfather clause found in 

25 C.F.R. § 292.26 applies to this decision. That “grandfather provisions” provides as follows:  

These regulations apply to all requests pursuant to 25 U.S.C. § 2719, except: 

(a) These regulations do not alter final agency decisions made pursuant to 25 
U.S.C. § 2719 before the date of enactment of these regulations. 

(b) These regulations apply to final agency action taken after the effective date of 
these regulations except that these regulations shall not apply to applicable agency 
actions when, before the effective date of these regulations, the Department or the 
National Indian Gaming Commission (NIGC) issued a written opinion regarding 
the applicability of 25 U.S.C. § 2719 for land to be used for a particular gaming 
establishment, provided that the Department or the NIGC retains full discretion to 
qualify, withdraw or modify such opinions. 

25 C.F.R. § 292.26. The NIGC argues that the legal opinion from the NIGC Office of General 

Counsel in October 2007 counts as “a written opinion regarding the applicability of 25 U.S.C. § 

2719 for land to be used for a particular gaming establishment” under paragraph (b) of the 

grandfather clause.  2017AR32-33. That October 2007 legal opinion determined that the Carter 

Lake Parcel did not qualify as restored land. AR221-53. Using the existence of that opinion as a 
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justification to ignore the substantive conclusions of that legal opinion is nonsensical. In the 

alternative, the NIGC argues that the NIGC 2007 Opinion constitutes a final agency action for 

purposes of paragraph (a) of the grandfather clause. 2017AR32-33. Since the Eighth Circuit 

found that the NIGC’s 2007 decision did not conform with required procedure, including 

concurrence with the Department of the Interior, and remanded for reconsideration, the 2007 

Opinion was not final. All parties were invited to express their views regarding the interpretation 

of the Ponca Restoration Act. 2017AR466. In light of the remand from the federal court, the 

NIGC decision cannot be viewed as final before the regulations went into effect in 2008.   

Assuming for purposes of argument that the NIGC has the authority under the 

grandfather clause not to apply the Part 292 regulations to the Tribe’s proposed gaming 

ordinance, the NIGC’s failure to explain why it does not apply the regulations other than through 

invoking the grandfather clause is arbitrary and capricious.  In a decision drafted post-2008, such 

as the 2017 NIGC Opinion on  the Carter Lake Parcel, the NIGC’s failure to apply its own 

regulatory test, or at least to explain its rationale for not interpreting the Ponca Restoration Act in 

accordance with the regulation, is arbitrary and capricious. Cf. Redding Rancheria v. Jewell, 776 

F.3d 706, 710 (9th Cir. 2015) (finding that under the facts of that case, applying the Part 292 

regulations might not alter the result, but that application of the regulations was justified in any 

case because “an agency is permitted to change its policy so long as it provides some minimal 

explanation for the change”).  

The NIGC and Secretary of the Interior still should have considered this regulation when 

they construed the Ponca Restoration Act. Failure to consider the regulation or to provide an 

explanation for failing to apply the regulation is arbitrary and capricious. This regulation shows 

that, since 2008, the NIGC and Solicitor’s interpretation of the Ponca Restoration Act to allow 
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“restored land” outside of Knox and Boyd counties is not a reasonable reading of the Restoration 

Act. The crux of the Solicitor’s opinion relied upon by the NIGC is that silence in the Ponca 

Restoration Act regarding trust acquisitions in locations outside of the specified counties should 

be interpreted broadly because of the remedial intent of the legislation. 2017AR67-69. Yet, the 

regulation interpreting the restored lands exception takes the opposite approach, considering a 

congressional directive with respect to where the Secretary must take land into trust for a 

restored tribe as a congressional choice regarding the location of restore lands. 25 C.F.R. § 

292.11. Despite the grandfathering provision in the regulations that the Tribe and NIGC read as 

exempting the Ponca’s site-specific ordinance from a direct application of these regulations, the 

regulation’s approach to interpreting restoration acts cannot be ignored in interpreting the Ponca 

Restoration Act. The regulation shows that the NIGC 2017 Opinion is predicated on an 

overbroad reading of the Ponca Restoration Act that ignores Congress’s limitation in the Ponca 

Restoration Act regarding the location of restored lands: Knox and Boyd counties. Courts accept 

only “reasonable” agency interpretations. Iowa League of Cities v. EPA, 711 F.3d 844, 876-877 

(8th Cir. 2013); see also Nat’l Credit Union Admin., 522 U.S. at 502-03 (rejecting an agency 

interpretation as unreasonable because the agency’s interpretation “would render the [statutory] 

geographical limitation meaningless”). Because Interior’s interpretation of the Ponca Restoration 

Act here is not in accordance with the express language of the Ponca Restoration Act, this Court 

must reject the interpretation. See Prill v. NLRB, 755 F.2d 941, 942 (D.C. Cir. 1985) (“[J]udicial 

deference is not accorded a decision of [an agency] when [made] pursuant to an erroneous view 

of law . . . .”). 

The Part 292 regulation has an additional meaning as a matter of administrative law. One 

of the concerns of courts in considering decisions by agencies is ensuring that agencies are able, 
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after appropriate analysis, to change their interpretation of ambiguous statutes. See generally 

FCC v. Fox TV Stations, Inc., 556 U.S. 502, 515 (2009) (noting that an agency changing 

positions “need not demonstrate to a court's satisfaction that the reasons for the new policy are 

better than the reasons for the old one; it suffices that the new policy is permissible under the 

statute, that there are good reasons for it, and that the agency believes it to be better”). When 

agencies issue new interpretations of ambiguous statutory provisions, these new interpretations 

are entitled to deference as long as they are reasonable. Id. Regulations explaining an agency 

interpretation of an ambiguous statutory provision supersede prior judicial opinions, allowing the 

expertise of an agency to guide judicial interpretation of ambiguous provisions. National Cable 

& Communications Ass’n v. Brand X Internet Servs., 545 U.S. 967, 982-83 (2005). The principle 

is even stronger when the agency’s rules merely clarify the agency’s own prior interpretation of 

the same statute. Under Brand X, courts should be guided by the Part 292 regulation’s approach 

to interpreting ambiguous language in restoration acts.6

In addition to being superseded by new regulations, the cases cited to support the NIGC’s 

application of the common law test for restored lands here are factually distinguishable. The 

cases cited include Grand Traverse Band of Ottawa and Chippewa Indians v. US. Attorney, 46 F. 

Supp.2d 689, 700 (W.D. Mich. 1999) (Grand Traverse I); Grand Traverse Band of Ottawa and 

Chippewa Indians v. us. Attorney, 198 F.Supp.2d 920,935-36 (W.D. Mich. 2002) (“Grand 

Traverse II”), aff'd, 369 F.3d 960 (6th Cir. 2004); and City of Roseville v. Norton, 348 F.3d 1020, 

1026 (D.C. Cir. 2003). 2017AR31.7

6  Alternatively, confronted with the conflict between the Part 292 Regulations and the agency 
statutory interpretation here, courts should not give Chevron deference to the agency’s 
interpretation of the Ponca Restoration Act.  See supra note 5.  
7 The 2007 NIGC Opinion also relied on Confederated Tribes of Coos, Lower Umpqua & 
Siuslaw Indians v. Babbitt, 116 F.Supp.2d 155, 164 (D.D.C. 2000). On remand in Coos, Interior 
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Grand Traverse I and II involved a tribe that was restored to federal recognition through 

an administrative process; there was no restoration act to apply. City of Roseville involved land 

designated under the Auburn Indian Restoration Act as within the Tribe’s service area and 

reservation. 348 F.3d at 1026.  The court expressly noted that it had “no occasion to decide 

whether land obtained by a tribe other than through the tribe's restoration act is the ‘restoration of 

lands’ for IGRA purposes.” Id. These cases are not analogous to the situation with respect to the 

Carter Lake Parcel, where the Tribe was restored by Congress after enactment of IGRA with a 

clear statutory provision mandating that restored lands constitute no less than 1500 acres in two 

specific counties of Nebraska.  

The lack of precedent for applying the common law test to the facts of this decision 

underlines the reasons for not according deference to the agency decision here. To the extent that 

there is any ambiguity in the Ponca Restoration Act, deferring to the agency decision here means 

allowing the agency to enforce conflicting sets of rules for the Ponca Tribe and for tribes falling 

under the Part 292 regulations. One of the terms that the Part 292 regulations define is 

“surrounding communities.” 25 C.F.R. § 292.2. In attempting to invoke broad remedial purposes 

to benefit the Tribe, the agencies forget that IGRA balances these interests with the interests of 

other tribes and surrounding communities. The Ponca Restoration Act included no language 

held that the tract in question qualified as restored lands only after (1) cautioning that the case 
turned on unique legal and factual aspects of the case; and (2) determining that, because the Coos 
restoration act was enacted several years prior to the enactment of IGRA, it was reasonable to 
conclude that the lands identified in the restoration act were not the only lands that could qualify 
as restored lands.  Coos Indian Lands Decision by NIGC dated Dec. 5, 2001, at 1, 12. The land 
involved in the Coos decision had been held as allotted Indian land u until the Coos Tribe 
obtained title from a tribal member. This opinion is available at 
https://www.nigc.gov/images/uploads/indianlands/07_confdtbscooslwrumpasuislawindns2001.p
df. 
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indicating that any land outside of Knox or Boyd Counties, Nebraska, could be restored land, and 

the agency should not get deference in its labored effort to broaden the statutory meaning.     

B. The NIGC Opinion’s Finding that the Agreement with Iowa was Timely 
Repudiated is Arbitrary and Capricious 

The NIGC erred as a matter of law in determining that the Tribe ratified its agreement 

with Iowa not to seek “restored land” status for the Carter Lake Parcel, but then “timely 

repudiated” its ratification. 2017AR23. The NIGC correctly determined that the Tribe ratified the 

agreement with Iowa. The evidence put forward by the NIGC in support of this finding is 

convincing. The evidence includes the finding that the Tribe had retained Mr. Mason to represent 

the Tribe in the land-into-trust case before the IBIA, press coverage in several local papers, and 

the Tribe’s decision to hire Steven Sandven to seek support for Iowa for gaming under the two-

part determination. 2017AR25. The NIGC cites significant case law authority to support the 

finding that government officials with “actual or constructive knowledge of the unauthorized 

acts” can be found to have acquiesced in the agreement. 2017AR24 (quoting Doe v. United 

States, 58 Fed. Cl. 479, 486 (2003). See also cases cited in 2017AR24 n.119-120. 

Having found that the Tribe ratified the agreement, the NIGC finds that the Tribe 

subsequently “repudiated” said agreement. 2017AR26-28. The NIGC cites a single case in 

support of its finding: Pueblo of Santo Domingo v. United States, 647 F.2d 1087 (1981). The 

NIGC attempts to distinguish the facts here from the facts in Santo Domingo, a case in which the 

Court of Claims denied a request from a tribe for relief from an unauthorized stipulation. Id. at 

1088. The NIGC argues that the reliance of a tribunal on the allegedly unauthorized stipulation 

and the reliance interests were higher in Santo Domingo than they were for Iowa with respect to 

the Carter Lake Parcel. The NIGC’s argument that Iowa had no reliance interest in the 2002 

agreement with the Tribe is based on the faulty assertion that “at the time Iowa still had well over 
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two years to challenge the IBIA’s decision [to take the Carter Lake Parcel into trust].” 

2017AR28.  

As the NIGC itself explained in the NIGC 2007 Opinion, at that time, all the parties to 

this dispute—the State of Iowa, the U.S. Government, and the Tribe—had the understanding that 

the Quiet Title Act precluded APA review of a decision by the United States to take a Parcel of 

land into trust for a tribe after the land was taken into trust.  The NIGC 2007 Opinion explains 

the BIA regulations for taking land into trust required a 30-day waiting period following public 

notice. As the NIGC explained in its 2007 Opinion:  

The purpose of the notice is to advise the public that a land to trust decision has 
been made so that affected parties may sue in federal court to prevent the trust 
acquisition before the land is formally acquired because the Quiet Tile Act 
precludes judicial review after the United States acquires title. 

AR14.  

As the NIGC explained in 2007, when Iowa allowed the Secretary of the Interior to take 

the Carter Lake Parcel into trust in 2006, it was assumed by all the parties at the time (the BIA, 

the Tribe, and Iowa) that Iowa gave up the opportunity to obtain judicial review of the fee-to-

trust decision because of the Quiet Title Act. It was not until the Supreme Court’s decision in 

Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. Patchak that the Supreme Court 

held that the Quiet Title Act did not have this effect. 567 U.S. 209 (2012). In 2017, the NIGC 

asserted that “the appropriate response by Iowa to the Tribe’s repudiation of the unauthorized 

agreement was to file suit against Interior challenging the IBIA’s decision.”  The arbitrariness 

and irrationality of this assertion is set in relief when these words are paired with the quotation 

given above from the NIGC’s own painstaking explanation from 2007 of the impossibility of 

Iowa challenging the trust acquisition after the land went into trust.   
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On these facts, Iowa’s reliance on the Tribe’s agreement is clear. The NIGC’s finding 

that there was no significant reliance by the other parties to this dispute and therefore assertion of 

timely repudiation is arbitrary and capricious. As a ratified agreement, the Tribe’s agreement 

with Iowa should have been considered as a factor weighing strongly in favor of the conclusion 

that the Carter Lake Parcel is not “restored lands,” as discussed in the next section.  

C. The NIGC Opinion’s Failure to Properly Consider the Tribe’s Ratification as 
a Factual Circumstance was Arbitrary and Capricious  

As laid out in the 2017 NIGC Opinion, the NIGC has adopted a common law factor test 

from federal case law to determine whether the “restored land” exception applies under IGRA. 

Under this test, the NIGC, in consultation with DOI, must weigh the three factors that are 

relevant to the determination of whether the Carter Lake Parcel is eligible for gaming under 

IGRA’s restored lands exception: (1) temporal proximity of the trust acquisition to the tribe’s 

restoration; (2) historical and modern connection to the location; and (3) factual circumstances of 

the trust acquisition. 2017AR32.  

The legal opinion prepared by Associate General Counsel Gross on October 22, 2007, 

properly applies these three factors. Mr. Gross concluded that the following factual 

circumstances relating to the trust acquisition weighed against application of the “restored land” 

exception: (1) the Tribe’s agreement with Iowa that the Carter Lake Parcel would not qualify as 

“restored land,” and (2) the subsequent publication of by BIA of a notice asserting the Parcel 

would not be restored land prior to the Parcel being taken into trust. AR221-256. 

Notwithstanding these compelling factors, the NIGC rejected Mr. Gross’s analysis in the 2007 

NIGC Opinion on the grounds that the agreement with Iowa was not relevant because the IBIA 

decision was the final agency action approving the land being taken into trust. The Eighth Circuit 

found that the NIGC erred in failing to consider the Tribe’s actions between the time that the 
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IBIA issued its decision and the Parcel was taken into trust.  The Eighth Circuit indicated that the 

agreement with Iowa had to be evaluated, and remanded this decision back to the NIGC.  

Under the three-part test, NIGC was required to consider the agreement with Iowa as a 

factual circumstance to be balanced in its consideration of the Parcel’s eligibility for the 

“restored lands” exception. Therefore, the NIGC’s failure to discuss the agreement with Iowa in 

the section applying this common law test is arbitrary. See Zheng v. Mukasey, 552 F.3d 277, 286 

(2d Cir. 2009) (concluding failure “to give any consideration to . . . an undeniably probative 

piece of evidence” is grounds for vacating a decision and remanding to the agency); cf. Qwest 

Commc’ns Corp. v. Free Conferencing Corp., 837 F.3d 889, 900 (8th Cir. 2016) (vacating a 

district court ruling because the decision maker “failed to consider all important factors”). 

The NIGC seems to reason that considering the agreement as a “factual circumstance” 

would be equivalent to “estopping” the Tribe. That argument, however, mischaracterizes the 

nature of a balancing test and ignores the purpose of the remand. Estoppel would cut off an 

argument entirely; that is a different outcome from balancing a factual circumstance against 

other considerations. As a factor test, the common law restored lands test is, by design, tailored 

to the circumstances. If other factual circumstances existed to justify the Tribe’s actions, those 

circumstances would be relevant and balanced under the test. But the point of remanding was to 

allow the NIGC to properly consider the Tribe’s course of conduct, including the agreement with 

Iowa. If the NIGC had found that the agreement with Iowa was not only unauthorized, but had 

never been ratified by the Tribe, then NIGC’s decision not to consider the agreement under the 

factor test would have some justification. NIGC’s failure to consider the agreement that 

specifically touched on the question of the status of this Parcel as restored lands, an agreement 
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that the NIGC found had been ratified by the Tribe, was arbitrary and capricious as a failure to 

consider relevant facts.   

The NIGC 2017 Opinion describes in detail the tribal attorney’s agreement with Iowa 

memorialized in the BIA Regional Director’s December 6, 2002 Notice and “ratified” by the 

Tribe. 2017AR4-6, 14-29. The facts surrounding this agreement should have been assessed as 

part of the common law factor test that the NIGC applied to make its determination regarding the 

“restored land” status of this Parcel. Even if this court finds that the Ponca Restoration Act does 

not, based on its plain language, preclude treatment of the Carter Lake Parcel as restored land, 

the facts of the Tribe’s course of conduct need to be balanced against other factors listed by the 

NIGC as supporting “restored land” treatment.  Based on the above, this court should find that 

the test does not support application of IGRA’s “restored land” exception. 

D. The Tribe’s Construction at the Carter Lake Site provides a basis for 
Expedited Decision Following Briefing   

In 2012, the Tribe reassured the NIGC that it “has not actually started operation of the 

casino itself yet” because it is “respectful of the agency and judicial processes.” 2017AR108. 

However, the Tribe is departing from that position with respect to the appeal before this Court. 

The Tribe has already broken ground at the Carter Lake site even though this case, which has 

been on file since December 2017, raises significant questions about the legal validity of the 

NIGC ruling upon which the Tribe relies. The Tribe has begun construction of a casino on the 

Carter Lake Parcel. The attached media reports describe groundbreaking at the site in June. The 

NPR article, Attachment A, describes plans for two phases of casino construction. The first 

phase is to be a stand-alone building housing up to 2000 slot machines. A later phase is planned 

to include table games. The second article, Attachment B, is a press release announcing that the 

Ponca Tribe has chosen a gaming management system, CasinoTrac.  
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The Tribe is rushing to construction while this case is pending before the Court, 

apparently trying to create “facts on the ground” to support their casino project despite the 

inadequate legal foundation that the NIGC opinion provides. The Ponca Tribe has not intervened 

in this case, and therefore this Court lacks a basis for requiring the Tribe to give notice of 

construction at the site. However, given the relevance of this construction and the indications 

from the Tribe that it intends to press towards the opening of casino gambling facilities that will 

be illegal if this Court grants this motion for summary judgment, the developments are relevant 

to this litigation. See generally Cachil Dehe Band of Wintun Indians v. Salazar, No. 2:12-cv-

3021, 2013 WL 417813, at * 4 (E.D. Cal. Jan. 30, 2013) (“While [plaintiff’s] concerns might 

support a finding of irreparable harm if construction and gaming were to occur without any 

notice, [Defendants and contractors] both represent that 30 days [sic] notice will be given before 

any activity commences at the Proposed Site.”); Stand Up for California v. United States Dep’t 

of the Interior, 919 F. Supp. 2d 51, 83 (D.D.C. 2013) (“Despite the plaintiffs’ insufficient 

showing of irreparable harm, the Court is mindful that, once the transfer occurs, the likelihood of 

irreparable harm will increase as this litigation continues. Therefore, the Court will require, 

during the pendency of this case, that the North Fork Tribe provide notice to the parties and the 

Court at least 120 days prior to any physical alteration of the land at the Madera Site.”). 

The investment that the Tribe appears to be making in the Carter Lake site may be 

wasted. A decision from this Court against the Defendants will disqualify the Carter Lake site 

from use for gaming under IGRA. The Tribe’s activities at the Carter Lake cause harm to the 

surrounding communities and to the Plaintiff states of Iowa and Nebraska. The Plaintiffs would 

have pushed this litigation towards a faster resolution had the Tribe’s intentions been apparent 

this winter. While Plaintiffs have agreed to a briefing schedule that will allow all aspects of this 
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case to be fully briefed, the risk of harm from the ongoing tribal activities at the Carter Lake site 

provides a basis for expedited decision on this motion for summary judgment after briefing has 

been concluded.  

CONCLUSION 

The plain language of the Ponca Restoration Act requires this Court to reverse the NIGC 

decision. The NIGC’s findings regarding the Tribe’s agreement with Iowa were not 

appropriately weighed in the NIGC’s application of the three-factor test for “restored land” status 

and provide an additional basis for reversal. For the foregoing reasons, plaintiffs Iowa, Nebraska, 

and Council Bluffs respectfully request the Court to make an expedited decision after briefing 

and to hold that the NIGC’s November 13, 2017, decision is contrary to law and arbitrary and 

capricious under the APA. 
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