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i 

CORPORATE DISCLOSURE STATEMENT 

Pursuant to Federal Rule of Appellate Procedure 26.1, the undersigned 

counsel for Real Party in Interest Stillaguamish Tribe of Indians, certifies that it 

does not have a parent corporation(s) and no publicly-held corporation owns stock 

in the Tribe. 
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INTRODUCTION 

Real Party in Interest the Stillaguamish Tribe of Indians (“Stillaguamish”) 

files this brief in support of Appellant Muckleshoot Indian Tribe 

(“Muckleshoot”).1  Muckleshoot, like all tribes who are parties to United States 

v. Washington, should not be procedurally foreclosed from having the opportunity

to bring new evidence before the district court to prove usual and accustomed 

fishing areas that have not been previously “specifically determined”. 

STATEMENT OF JURISDICTION 

The district court had subject matter jurisdiction under 28 U.S.C. §§ 1331 

and 1362.  This Court has jurisdiction under 28 U.S.C. § 1291. 

ISSUE PRESENTED 

Whether a tribe should be precluded from having the opportunity to present 

new evidence to prove never before litigated additional treaty-time usual and 

accustomed fishing areas.   

STATEMENT OF THE CASE 

As this Court has noted, “[t]here is a lengthy background to the complex 

litigation over the treaty fishing rights of the Indian tribes in Western 

1 Stillaguamish takes no position on the merits of Muckleshoot’s claim. Although 
Stillaguamish joins Muckleshoot’s procedural arguments as to why their ability to 
bring their claim is not foreclosed, we write separately to emphasize that 
Stillaguamish has additional grounds to support its ability to bring its own claim 
for marine fishing areas.  
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Washington.” Tulalip Tribes v. Suquamish Indian Tribe, 794 F.3d 1129, 1131 (9th 

Cir. 2015).  

The Stillaguamish Tribe of Indians, a federally recognized Indian tribe, is 

composed of descendants of the Sto-luch-wa-mish and is a party to the Treaty of 

Point Elliot of January 22, 1855, ratified March 8, 1859, and proclaimed April 11, 

1859, 12 Stat. 927.  Stillaguamish was one of the original intervenors in United 

States v. Washington.  In the first decision of the court in this case, known as Final 

Decision # I, the court initially determined that the usual and accustomed fishing 

places of the Stillaguamish include “the area embracing the Stillaguamish River 

and its north and south forks, which river system constituted the usual and 

accustomed fishing places of the tribe.”  United States v. Washington, 384 F. 

Supp. 312, 379 (W.D. Wash. 1974).   

Similarly, Muckleshoot had some of its fishing places established in Final 

Decision # I.  Id. at 367.  Referring to Stillaguamish, Muckleshoot, and the other tribes 

whose fishing places were first determined in 1974, Judge Boldt made clear that he had 

determined only “some, but by no means all” of each of the tribes’ fishing places. 

Id. at 333; see also id. at 402 (court had only determined “some of the freshwater 

systems and marine areas” in prior findings of fact). To facilitate, among other 

things, the ability of tribes to petition the court for other usual and accustomed fishing 

areas, Judge Boldt expressly retained the court’s jurisdiction to do so in what is 
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now Paragraph 25(a)(6) of the Permanent Injunction.  Id. at 419, amended by 18 

F. Supp. 3d at 1213, amended by United States v. Washington, 20 F. Supp. 3d 899, 

959 (W.D. Wash. 2008).  

Like many tribes before it, Muckleshoot filed the instant case in 2017 under 

Paragraph 25(a)(6) to determine, for the first time, its usual and accustomed 

saltwater fishing grounds in Puget Sound beyond Elliott Bay.  Stillaguamish 

participated as an interested party.  Despite four of them having previously 

benefitted from Paragraph 25(a)(6) for their own expanded fishing area 

determinations, the Swinomish Indian Tribal Community, the Port Gamble and 

Jamestown S’Klallam Tribes and the Tulalip Tribes, and separately the 

Suquamish Indian Tribe, joined by the Squaxin Island and Puyallup Tribes, 

moved to dismiss arguing that the district court lacked subject matter jurisdiction 

because the scope of the Muckleshoot’s usual and accustomed fishing grounds in 

Puget Sound had already been specifically determined.  The district court granted 

the motions to dismiss.  ER 3-14.  

SUMMARY OF THE ARGUMENT 

It is the law of the case that Paragraph 25(a)(6) should be available to tribes 

to bring new evidence before the district court to prove additional usual and 

accustomed fishing areas that have never been actually litigated and resolved (i.e., 

“specifically determined”).  Issue preclusion does not apply.   
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ARGUMENT 

I. The Law of Case Permits Later Expansion 

“The law of the case doctrine is a judicial invention designed to aid in the 

efficient operation of court affairs.” United States v. Lummi Indian Tribe, 235 

F.3d 443, 452 (9th Cir. 2000). “Under the doctrine, a court is generally precluded 

from reconsidering an issue previously decided by the same court, or a higher 

court in the identical case.” Id. “For the doctrine to apply, the issue in question 

must have been decided explicitly or by necessary implication in the previous 

disposition.” Id. (internal quotation marks and brackets omitted); see United 

Steelworkers of Am. v. Ret. Income Plan For Hourly-Rated Employees of 

ASARCO, Inc., 512 F.3d 555, 564 (9th Cir. 2008) (holding that “law of the case 

acts as a bar only when the issue in question was actually considered and decided 

by the first court”).   

Since 1974, ten tribes have initiated proceedings under Paragraph 25(a)(6) 

to expand their previously adjudicated usual and accustomed fishing places based 

on evidence not presented to Judge Boldt, all of which the district court decided on 

their merits.  United States v. Washington, 626 F. Supp. 1405, 1441-42 (W.D. 

Wash. 1985) (expanding Nisqually, Puyallup, and Squaxin Island fishing areas); 

Id. at 1467 (Makah); United States v. Washington, 873 F. Supp. 1422, 1449-50 

(W.D. Wash. 1994), aff’d in part and rev’d in part, 157 F.3d 630 (9th Cir. 1998) 
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(Upper Skagit); United States v. Washington, 626 F. Supp. at 1443 (Lower Elwha); 

Id. at 1530 (Tulalip); United States v. Washington, 18 F. Supp. 3d 1123, 1143 

(W.D. Wash. 1987) (Suquamish, although denied on the merits); United States v. 

Washington, 129 F. Supp.3d 1069, 1072 (W.D. Wash. 2015), aff’d sub nom. 

Makah Indian Tribe v. Quileute Indian Tribe, 873 F.3d 1157 (9th Cir. 2017), aff’d 

Washington v. United States, 584 U.S. ____, 138 S. Ct. 1832 (2018) (per curiam) 

(affirming decision below by equally divided court) (invoked by Makah as to 

Quileute and Quinault).  In the compilation of many of the major post-trial orders 

in these decisions, the court noted that the additional fishing areas “in no way 

limits” that tribe “or any other party from seeking further determination of other 

usual and accustomed grounds and stations.”  United States v. Washington, 626 

F. Supp. 1405 at 1442, 1468.  

These prior decisions of the district court have both explicitly and by 

necessary implication held that, in the absence of prior adjudication of the exact 

waters at issue, Paragraph 25(a)(6) provides the district court with jurisdiction to 

reach the merits of a tribe’s claim to establish treaty fishing rights in new waters.  

In none of these cases was the tribe required to establish that Judge Boldt did not 

specifically determine its fishery.  Rather, the presumption was to the contrary.  

The prior determinations that tribes can bring these cases, because the original 

determinations were incomplete, is the law of the case that this Court must follow. 
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Indeed, any other reading of Judge Boldt’s broad reservation of jurisdiction to 

determine additional usual and accustomed fishing areas based on the submission 

of new evidence would run directly counter to the district court’s recognition 44 

years ago that it could only determine “some” of the fishing places of the tribes 

at that time. United States v. Washington, 384 F. Supp. at 333.  This makes sense 

given that the focus of the original trial was on establishing the treaty right 

generally to defend against State regulation and enforcement. 

Stillaguamish’s history in this case provides an even more clear example 

of Judge Boldt’s intent to allow tribes to come back at a future time to pursue new 

claims.  In 1976, Stillaguamish filed fishing regulations for the marine waters in 

northern Port Susan.  The Tulalip Tribes objected.  In the “Order Re: Tulalip 

Tribes’ Objection to Stillaguamish Fishing Regulations” (March 10, 1976), the 

court noted Stillaguamish had not sought marine fishing rights pursuant to the 

requirements of Paragraph 25.  United States v. Washington, 459 F. Supp. 1020, 

1068 (W.D. Wash. 1978).  The court sustained Tulalip’s objection, but expressly 

held that “the Stillaguamish Tribe may at any future time apply to this Court for 

hearing . . . regarding expanded usual and accustomed fishing places so long 

as application is in accordance with paragraph 25 of the court’s injunction.”  Id. 

(emphasis added). If Judge Boldt had already specifically, comprehensively, and 

finally determined the full extent of Stillaguamish marine fishing rights, it would 
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have been meaningless for the court to explicitly leave the door open for the Tribe 

to come back to court at any future time.  Whether Stillaguamish can now litigate 

whether particular marine waters should be added to Stillaguamish’s prior 

adjudicated usual and accustomed fishing area is not a close call.   

Paragraph 25(a)(6) is not an endlessly open door; but it is also not a trap 

door.  The district court’s decision below cannot be squared with Judge Boldt’s 

clear and repeated disclaimer that his usual and accustomed fishing area findings 

were not comprehensive in 1974, and his creation of Paragraph 25 (a)(6) to allow 

tribes to come back to court with new evidence. It also cannot be squared with the 

subsequent practice and rulings of the court expressly inviting tribes to make 

proper application for new fishing areas.2  As Judge Boldt contemplated, 

Muckleshoot should be permitted to offer historical evidence not presented in 

                                                            
 
2 In addition to the Muckleshoot case, the district court recently concluded that 
Judge Boldt’s determinations of usual and accustomed places in Final Decision # I 
precluded proceedings to seek additional fishing areas under Paragraph 25(a)(6). 
United States v. Washington, No. C70-9213, 2015 WL 4405591, at *14 (W.D. 
Wash. July 17, 2015), rev’d on other grounds sub nom.; United States v. Lummi 
Nation, 876 F.3d. 1004 (9th Cir. 2017); United States v. Washington, No. C70-
9213, 2017 WL 3726774, at *9 (W.D. Wash. Aug. 30, 2017), appeal docketed, No. 
17-35760 (9th Cir. 2017).  These cases are factually distinguishable because they 
involved Paragraph 25(a)(1) or dealt with a claim that failed to comply with 
various other required elements of the Permanent Injunction. See Tulalip, 794 F.3d 
at 1131 n.1. 
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1973 to support additional treaty-time fishing locations not previously 

adjudicated, just as so many other tribes have done before. 

II. Issue Preclusion Only Applies Where the Specific Waters Have Been 
Previously Litigated Using The Same Facts 

The terms “claim preclusion” and “issue preclusion” are collectively 

referred to as “res judicata.” Taylor v. Sturgell, 553 U.S. 880, 892 (2008).  At 

issue here is the district court’s cursory reliance on the doctrine of issue 

preclusion, which is distinct from claim preclusion.  It “bars successive litigation 

of an issue of fact or law actually litigated . . ., even if the issue recurs in the 

context of a different claim.” White v. City of Pasadena, 671 F.3d 918, 926 (9th 

Cir. 2012) (internal quotation and citation omitted). A party invoking issue 

preclusion must show that: (1) the issue at stake is identical to an issue raised in 

the prior litigation; (2) the issue was actually litigated in the prior litigation; and 

(3) the determination of the issue in the prior litigation must have been a critical 

and necessary part of the judgment in the earlier action. Clark v. Bear Stearns & 

Co., 966 F.2d 1318, 1321 (9th Cir. 1992). Because the issue must have been 

“actually litigated,” issue preclusion may not obtain where the parties have not 

had a full and fair opportunity to litigate the merits of the issue. See Allen v. 

McCurry, 449 U.S. 90, 94–95 (1980).   

Applying these rules within the contours of Paragraph 25(a)(6), the question 

for the court is whether anything in Final Decision # I or subsequent decisions, in 
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which a tribe had a full opportunity to present its case to a final judgment on the merits, 

previously decided whether a tribe’s usual and accustomed fishing area includes the 

locations now sought to be proved with new evidence.  This analysis must be done 

with great care, to avoid the temptation to rule that the finding of a usual and 

accustomed area in one location necessarily means by silence that the tribe lacked 

treaty fishing areas elsewhere.  However, under no reasonable construction of Judge 

Boldt’s phraseology “specifically determined” can this be so.   

While this Court noted in dicta in Muckleshoot Indian Tribe v. Lummi Indian 

Tribe (also known as Muckleshoot I) that “Judge Boldt, however, did ‘specifically 

determine[ ]’ the location of Lummi's usual and accustomed fishing grounds, albeit 

using a description that has turned out to be ambiguous”, it did so without any analysis 

as to what renders a usual and accustomed finding “specifically determined.”  141 

F.3d 1355, 1359-60 (9th Cir. 1998) (dealing with analysis under Paragraph 25(a)(1) 

of the district court’s Permanent Injunction).  It stands to reason that just because one 

tribe’s original determination was “specifically determined” so as to foreclose 

expansion, another tribe’s might not be. A determination of one fishing area does not 

exclude the determination of others unless the court (and the evidence before it) 

expressly says so.  See, e.g., U.S. v. Washington, 626 F. Supp at 1486 (expressly 

excluding river system from usual and accustomed fishing area determination).  
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Similarly, there is no “exceptional circumstance” requirement in the plain language 

of Paragraph 25(a)(6), as opposed to Fed. R. Civ. P. 60(b).   

Judge Boldt did not fail to include waters within a tribe’s adjudicated fishing 

areas out of neglect; rather, it was because the record before Judge Boldt in Decision 

# I did not include information to establish the areas in the first place. Therefore, Judge 

Boldt did not have the opportunity to even consider, much less “specifically 

determine” such areas.  The very essence of a proceeding under Paragraph 25(a)(6) is 

that it is not limited to the evidence that was before Judge Boldt.3  There mere fact 

that a tribe has had some area determined before has never meant that Paragraph 

25(a)(6) is per se unavailable to pursue new areas with new evidence.   

A handful of tribes lucky enough to previously have had the resources and 

access to evidence to achieve expanded fishing areas now want to slam that door 

on other tribes.  This is neither fair nor the law of the case.  Muckleshoot should 

not be precluded from using Paragraph 25(a)(6) to have the opportunity to prove 

additional fishing grounds with new evidence. Nor should the Stillaguamish Tribe, 

who were given an explicit opportunity by the court to come back and prosecute 

its case when it had the means to do so. 

                                                            
3 This clearly distinguishes a Paragraph 25(a)(6) proceeding from a Paragraph 25 
(a)(1) proceeding. In a 25(a)(1) proceeding, the proper inquiry is as to what Judge 
Boldt meant in describing a particular fishing area. 
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Treaty interpretation, at its heart, involves unpacking colonialism. It is not an 

exact science. The Court’s role in treaty interpretation is to divine the intent of the 

parties, and when there are ambiguities, to construe them in favor of the Indians. 

Treaties were not designed as weapons for intertribal warfare. This Court should not 

allow understandable frustration with the intertribal fights that have arisen within U.S. 

v. Washington to obscure a central point of the case: that tribes would have perennial 

protection under law to practice their religion and culture, and to feed their people with 

the bounty of the rivers and marine waters as they reserved the right to do at treaty 

times. Allowing a tribe to put on new evidence in support of a marine usual and 

accustomed claim, that had not been previously litigated, has always been squarely 

within the purpose of U.S. v. Washington. 

CONCLUSION 

For the foregoing reasons, this Court should reverse and remand for a 

factual hearing on the merits of the Muckleshoot’s Request for Determination. 
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DATED:  October 24, 2018 Respectfully submitted, 

KILPATRICK TOWNSEND & 
STOCKTON LLP 

 By: s/ Rob Roy Smith 
  Rob Roy Smith, WSBA #33798 

 
 Attorneys for the Stillaguamish Tribe of 

Indians 
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STATEMENT OF RELATED CASES 

Pursuant to Circuit Rule 28-2.6, the Stillaguamish Tribe of Indians states that 

the applicability of Paragraph 25(a)(6) is partially at issue in United States v. 

Washington, No. C70-9213, 2017 WL 3726774 (W.D. Wash. Aug. 30, 2017), 

appeal docketed, No. 17-35760 (9th Cir. 2017), and that case might be considered 

“related” under Circuit Rule 28-2.6. 

DATED:  October 24, 2018 Respectfully submitted, 

KILPATRICK TOWNSEND & 
STOCKTON LLP 

 By: s/ Rob Roy Smith
  Rob Roy Smith, WSBA #33798 

 
 Attorneys for the Stillaguamish Tribe of 

Indians 
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