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INTEREST OF PARTY 

 The Sauk-Suiattle Indian Tribe is one of multiple tribal parties to 

the case this appeal arises from and possesses rights to harvest fish 

within the case area reserved by the Treaty of Point Elliott that 

appellant Muckleshoot Tribe also claims reserved rights under. 

         The Sauk-Suiattle Indian Tribe is situated in a remote, 

economically disadvantaged, forested area of the North Cascade 

Mountains in Washington State.  The tribe is composed of 

approximately 211 members, perhaps a dozen of which are fishers.   

Until 1975, no reservation was established for the Tribe.  It has no 

casino.  Until very recently, the Sauk-Suiattle Indian Tribe possessed 

little or no financial means to obtain the services of expert witnesses 

such as anthropologists and archaeologists to research and identify the 

tribe’s Usual and Accustomed saltwater fishing areas or to request 

determination of additional freshwater fishing grounds not identified in 

the original findings of the Honoroble George H. Boldt in 1974.  At 

present, this task remains difficult for the Sauk-Suiattle Indian Tribe, 

as most anthropologists familiar with or specializing in  
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Pacific Northwest Native American culture have previously been 

retained or have provided services to other tribal parties to the case, 

raising potential conflicts of interest.   

       Due to the Tribe’s historic remote location and lack of resources, 

Judge Boldt only determined the Usual and Accustomed fishing 

grounds and stations of the Sauk-Suiattle Indian Tribe that were in 

upper freshwater reaches of the Skagit River Basin, although he noted 

that “they also traveled to the saltwater to procure marine life 

unavailable in their own territory.”   

 Like Muckleshoot, the Sauk-Suiattle Indian Tribe may seek to 

invoke Paragraph 25 (a) (6) itself to identify additional customary 

fishing grounds not previously adjudicated in Final Decision 1.  If 

affirmance of the decision of the District Court could be interpreted as 

barring the Sauk-Suiattle Indian Tribe from identifying additional 

fishing areas not previously adjudicated by Judge Boldt, that ruling 

would be devastating to the Sauk-Suiattle Indian Tribe and to the 

Pacific Northwest fisheries resource, as the  
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Tribe would have to choose between not fishing at all or only harvesting 

fish in the upper freshwater reaches of streams which are important 

spawning grounds for anadromous fish such as salmon and steelhead.    

 For that reason, the Sauk-Suiattle Indian Tribe supports and 

incorporates the arguments of appellant Muckleshoot Tribe in this 

appeal. 

 

STATEMENT OF THE CASE 

In what has been termed Final Decision # 1 of United States v. 

Washington, 384 F. Supp. 312 (W.D. Wash. 1974), affirmed 520 F. 2d 

676 (9th Cir. 1975), cert. denied, 423 U.S. 1086 (1976), Honorable United 

States District Judge George H. Boldt entered his historic decision 

confirming fishing rights reserved by treaties between the United 

States and Indian Tribes in the Pacific Northwest.  The specific clause 

before him was substantially similar language in each of the treaties 

that: 

The right of taking fish at usual and accustomed grounds 

and stations is further secured to said Indians in common 

with all citizens of the Territory[.] 
 
 

- 3  -  

  Case: 18-35441, 10/17/2018, ID: 11050819, DktEntry: 17-2, Page 6 of 20



As to the specific “usual and accustomed grounds and stations” where 

each tribal party to the case at the time of the treaties held and could 

exercise such rights, he clarified that he had determined only “some” of 

each tribe’s fishing places:  

For each of the plaintiff tribes, the findings set forth 

information regarding . . . some, but by no means all, of their 

principal usual and accustomed fishing places.  

 

384 F. Supp. at 333. He explained why he did so:  

[I]t would be impossible to compile a complete inventory of 

all the Plaintiff tribes’ usual and accustomed fishing sites . . . 

today. 

 

Id. at 353, 402. 

Judge Boldt confirmed that it was clearly understood that further 

places could be proven when evidence was available: 

First, all who participated in the trial of this case I am sure 

will recall that the anthropological experts for both plaintiffs 

and defendants agreed that the Indian tribes fished so fully 

over the Puget Sound area, that it would require special 

research by them to be able to identify more than a few of 

the principal places and areas that were usual and 

accustomed places. And that was what was done. A few of 

the specific places and areas were identified in the findings 

of fact and conclusions of law in the case. But it was clearly 

understood that further places that couldn’t be identified as 
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usual and accustomed places by any particular tribe or tribes 

should be included as and when evidence sufficient to 

sustain that showing was presented.   

 

ER 376-77 

In Paragraph 24 of the Declaratory Judgment and Decree, the 

court retained jurisdiction “for the life of the decree to take evidence, to 

make rulings and to issue such orders as may be just and proper upon 

the facts and law and in implementation of this decree.” 384 F. Supp. at 

408. 

Final Decision #1 defined the Treaty of Point Elliott’s reference to 

“usual and accustomed grounds and stations” as meaning: 

Every fishing location where members of a tribe customarily 

fished from time to time at and before treaty times, however 

distant from the then usual habitat of the tribe, and whether 

or not other tribes then also fished in the same waters[.]  

 

Id. at 332.   

 Holding that “no complete inventory of all the Plaintiff tribes’ 

usual and accustomed fishing sites can be compiled today,” Judge Boldt 

issued a Permanent Injunction including what is now Paragraph 

25(a)(6). This authorizes any party to ask the court to determine “the  
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location of any of a tribe’s usual and accustomed fishing grounds not 

specifically determined by Final Decision # 1.  District Judge Boldt 

issued Final Decision # 1 in 1974. Within it, he determined that the 

Muckleshoot Tribe’s usual and accustomed grounds included “fishing 

places . . . in the saltwater of Puget Sound.”  The Usual and Accustomed 

fishing grounds of the Muckleshoot was described by Judge Boldt in 

Findings of Fact (“FF”) 76 his 1974 decision.   

 Besides providing for continuing jurisdiction over the case under 

Paragraph 24, Judge Boldt included a key paragraph—Paragraph 25—

which is thekey to this appeal (specifically, sub-paragraphs 25 (a) (1) 

and 25 (a) (6)). 

Subparagraph (a) (1) vests continuing jurisdiction to determine 

“whether or not the actions . . . by any party . . . are in conformity with 

[Final Decision 1] of this injunction.” 384 F. Supp. at 419. 

Subparagraph(a) (6) provides in relevant part that a party “may 

invoke the continuing jurisdiction of this court in order to determine . . . 

[t]he location of any of a tribe’s usual and accustomed fishing grounds 
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not specifically determined by Final Decision #1.  

Judge Boldt explained why he included Paragraph 25(a)(6):  

To my mind there is nothing to prevent the Puyallups or any 

other tribe from applying for extension of the limits 

previously provided in United States v. Washington[.] 

 

Judge Boldt also held that an individual tribal member could defend an 

unlawful fishing charge in state court by “prov[ing] he was fishing at a 

usual and accustomed ground or station of his tribe, although not 

previously designated as such.” 384 F. Supp. at 408 (emphasis added). 

This appeal stems from a Request For Determination (“RFD”) 

brought by the Muckleshoot Indian Tribe pursuant to Paragraph 25 (a) 

(6), in which it sought a determination that the Tribe’s Usual and 

Accustomed fishing grounds under the Treaties of Point Elliott and 

Medicine Creek included additional locations in the saltwater of Puget 

Sound that were not determined in earlier proceedings in this action.  

 The district court held that Judge Boldt had already specifically 

determined Muckleshoot Usual and Accustomed fishing areas in Final 

Decision 1, and therefore there was no continuing jurisdiction under 

paragraph 25 (a)(6).  His reliance upon a 1999 ruling of United States 
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District Judge Barbara Rothstein in an earlier subproceeding in the 

case arising under Paragraph 25 (a) (1) is erroneous.  That proceeding 

arose from a Request for Determination filed in 1997 by the Puyallup 

Tribe, and later joined by other tribes, pursuant to Paragraph 25 (a) (1) 

of the Permanent Injunction in Final Decision 1 which reserved the 

district court’s jurisdiction to determine “[w]hether or not the actions, 

intended or effected by any party . . . are in conformity with Final 

Decision # I or this injunction.”  ER 100-13. These tribes challenged the 

Muckleshoot Tribe’s effort to harvest fish throughout Puget Sound, 

alleging that Judge Boldt’s previous determination of the Muckleshoot 

Tribe’s saltwater usual and accustomed fishing areas was limited to 

Elliott Bay. ER100-13. The petitioners asked District Judge Rothstein 

to decide what Judge Boldt meant when he determined that the Tribe’s 

usual and accustomed fishing grounds included “the saltwater of Puget 

Sound.” Judge Rothstein ultimately construed that phrase to mean 

Elliott Bay.  The Puyallup Tribe’s Request for Determination pursuant 

to 25 (a) (1) was limited to requesting the court to determine whether 

the Muckleshoot 
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were acting in accordance with the 1974 decree or was exceeding the 

scope of previously determined usual and accustomed fishing grounds 

as determined by Judge Boldt.  The Court concluded that Muckleshoot’s 

Usual and Accustomed marine fishing grounds addressed in Final 

Decision 1 were limited to Department of Fisheries Area l0A.  In doing 

so, she refused to admit new evidence the Tribe offered to prove its 

usual and accustomed grounds beyond Elliott Bay, because a Paragraph 

25(a)(1) proceeding is limited to interpreting or determining whether a 

party’s actions conform with existing orders, and no party had invoked 

Paragraph 25(a)(6) to determine additional fishing grounds.  Judge 

Rothstein determined only that the Muckleshoot Tribe had no 

previously adjudicated usual and accustomed grounds in Puget Sound 

beyond Elliott Bay and that fishing beyond this area did not conform to 

the existing decree (Final Decision 1). 

In 2017, Muckleshoot invoked jurisdiction under Paragraph 

25(a)(6) of the Permanent Injunction.  That paragraph provides in 

relevant part that a party “may invoke the continuing jurisdiction of 

this court in order to determine . . . [t]he location of any of a tribe’s  
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 usual and accustomed fishing grounds not specifically determined by 

Final Decision #1” (emphasis added).  Muckleshoot sought a 

determination that the Tribe’s U&A under the Treaties of Point Elliott 

and Medicine Creek included additional locations in the saltwater of 

Puget Sound not determined in earlier proceedings in this action. 

Muckleshoot’s Request for Determination stated that  

The Tribe does not seek to interpret or clarify Judge Boldt’s 

findings; Judge Rothstein has done that. Rather, the Tribe 

seeks to present evidence to establish fishing grounds not 

previously determined, as Paragraph 25(a)(6) explicitly 

provides and as Judge Boldt expressly contemplated. The 

Tribe will do so by offering historical evidence not presented 

to Judge Boldt in 1973 to support proposed findings 

regarding additional fishing activities and locations of its 

ancestors at treaty-time.  

 

The district court, per District Judge Ricardo Martinez, ruled that judge 

Rothstein had “specifically determined” that the Muckleshoot Tribe had 

no usual and accustomed fishing grounds in Puget Sound beyond Elliott 

Bay, and that the issue had therefore been actually litigated and 

resolved adversely to Muckleshoot (ER 12-13) and ruled that: 

Muckleshoot is collaterally estopped from relitigating its 

previously-adjudicated U&A in Areas 9, 10 and 11. 

Collateral estoppel, also known as issue preclusion, “bars 

‘successive litigation’ of an issue of fact or law actually 

litigated and resolved in a valid court determination 
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essential to the prior judgment,’ even if the issue recurs in 

the context of a different claim.” Taylor v. Sturgell, 553 U.S. 

880, 892 (2008), quoting New Hampshire v. Maine, 532 U.S. 

742, 748–49 (2001). As noted above, Muckleshoot’s U&A in 

Areas 9, 10, and 11 has been “actually litigated and 

resolved” by this Court, and a prior judgment has been 

issued that establishes that Muckleshoot does not have U&A 

in Areas 9, 10, and 11. Case No 97-sp-00001RSM. That prior 

judgment has been affirmed by the Ninth Circuit. Thus, 

Muckleshoot cannot relitigate those areas now. 

The district court rendered this decision without considering the Tribe’s 

additional evidence.  Neither did Judge Rothstein permit such evidence 

in the 1997 subproceeding.  As such, it cannot be said that 

Muckleshoot’s additional fishing grounds was actually litigated. 

ISSUE PRESENTED 

      Did the district court err in ruling that the Muckleshoot Tribe was 

estopped from invoking Paragraph 25 (a) (6) of the Permanent 

Injunction  to request adjudication of additional Puget Sound fishing 

grounds by virtue of having previously been enjoined from fishing in 

marine waters of Puget Sound beyond Elliott Bay in a proceeding filed 

by the Puyallup Tribe pursuant to Paragraph 25 (a) (1) that sought a 

determination that such conduct by Muckleshoot was not in accordance 

with areas previously determined by Judge Boldt in Final Decision 1? 
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ARGUMENT 

          Estoppel, or issue preclusion, only prevents relitigation of issues 

“actually litigated and resolved” in an earlier proceeding that afforded a 

“full and fair opportunity to litigate”.   

The doctrine of issue preclusion “bars successive litigation of an 

issue of fact or law actually litigated and resolved in a valid court 

determination essential to the prior judgment, even if the issue recurs 

in the context of a different claim.” Taylor v. Sturgell, 553 U.S. 880, 892 

(2008).  Issue preclusion applies when: “(1) the issue necessarily decided 

at the previous proceeding is identical to the one” that the party 

currently seeks to litigate; “(2) the first proceeding ended with a final 

judgment on the merits; and (3) the party against whom issue 

preclusion is asserted was a party or in privity with a party at the first 

proceeding.” Paulo v. Holder, 669 F.3d 911, 917 (9th Cir. 2011).  "[a] 

party that has once litigated a factual or legal issue and lost may be 

precluded from litigating the same issue in a subsequent 

proceeding." See Montana v. United States, 440 U.S. 147, 153, 99 S. Ct.  
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970, 973, 59 L. Ed. 2d 210 (1978); Allen v. McCurry, 449 U.S. 90, 94, 

101 S. Ct. 411, 414-15, 66 L. Ed. 2d 308 (1980); Connors v. Tanoma Min. 

Co., 953 F.2d 682, 684 (D.C.Cir.1992). 

A “reviewing court should construe a judgment so as to give effect 

to the intention of the issuing court,” Muckleshoot Tribe v. Lummi 

Indian Tribe, 141 F.3d 1355 at 1359 (9th Cir. 1998) (internal quotations 

omitted), “reasonable doubts about what was decided in a prior 

judgment are resolved against applying issue preclusion.” In re Lopez, 

367 B.R. 99, 108 (9th Cir. B.A.P. 2007).  No one denies that Judge Boldt 

made a determination regarding some of each plaintiff tribe’s usual and 

accustomed fishing grounds. But that is different from claiming that he 

comprehensively determined them all, or that he intended to 

affirmatively and specifically find that areas not identified as the 

Tribe’s fishing grounds were not fished at treaty-time. In moving from 

the premise that Judge Boldt found some usual and accustomed 

grounds to the conclusion that he had conclusively and comprehensively 

identified them all, the district court erred. There is no “identity of 

issues” between those presented to Judges Boldt or Rothstein, nor to 
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  those presented here.  

The subproceeding this appeal arises from presented the question 

of whether the Muckleshoot Tribe had usual and accustomed saltwater 

fishing areas beyond the areas Judge Boldt found. The issue before 

Judge Rothstein was what saltwater fishing area Judge Boldt intended 

to identify in Finding of Fact 76, and whether Muckleshoot was opening 

a fishing season in areas that did not conform to those previously 

identified by Judge Boldt in the original decree. That the question 

raised in Muckleshoot’s Request for Determination in the District Court 

has never been adjudicated (much less litigated) was the very point that 

Puyallup and Tribes opposing Muckleshoot successfully made to Judge 

Rothstein. They prevailed, preventing the Tribe from introducing 

evidence of additional fishing areas in subproceeding 97-1 because those 

areas were not identified in Final Decision 1. 

In declining to entertain Muckleshoot’s Request for 

Determination, the District Court relied, in part, on this Circuit’s 

opinion in Muckleshoot v. Lummi, supra. Muckleshoot v. Lummi, 

however, does not bar the Tribe from proving additional fishing  
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grounds, as the moving parties contended below. Instead, it holds 

that in a Paragraph 25(a)(1) proceeding to interpret and apply Judge 

Boldt’s rulings, it is improper for the district court to clarify those 

rulings with “supplemental” findings supported by new evidence. That 

decision did not consider the scope of a Paragraph 25(a)(6) proceeding or 

address the relief available in such a proceeding.  

CONCLUSION 

For the foregoing reasons, the District Court erroneously 

interpreted and misapplied Paragraphs 25 (a) (1) and 25 (a) (6), mixing 

same together as interchangeable, and abused its discretion in applying 

principles of judicial and collateral estoppel firmly established in this 

circuit.  The decision of the District Court should be reversed. 

DATED this 17th day of October, 2018. 

       Respectfully submitted, 

        SAUK-SUIATTLE INDIAN TRIBE 

 

        S/ Jack W. Fiander 

            Elmer Jerome Ward 

         Counsel for Interested Party 

        Sauk-Suiattle Indian Tribe 
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