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UNITED STATES DISTRICT COURT 
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) 

 
Case No. 1:18-cv-00776-RC 

 
PLAINTIFF’S RESPONSE IN 

OPPOSITION TO DEFENDANTS’ 
CROSS-MOTION FOR SUMMARY 

JUDGMENT AND REPLY IN 
SUPPORT OF PLAINTIFF’S 

MOTION FOR SUMMARY 
JUDGMENT 

 
 

PLAINTIFF’S RESPONSE IN OPPOSITION TO DEFENDANTS’ CROSS-
MOTION FOR SUMMARY JUDGMENT AND REPLY IN SUPPORT OF 

PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT 
 

 The Indian Self-Determination and Education Assistance Act (“ISDEAA”) allows 

tribes to reallocate their funding in the manner they determine will best serve their 

communities.  25 U.S.C. § 5386(e).  The Seminole Tribe of Florida (“Tribe”) proposed to 

exercise its reallocation authority by allocating 98.93% of its Indian Health Service 

(“IHS”) funding to salaries,1 thereby raising its direct cost base and thus its indirect 

contract support cost (“CSC”) requirement.  IHS rejected the Tribe’s proposal on the 

ground that the Tribe’s allocation exceeded the 80% cap on salaries that, in IHS’s 

unsupported view, represents the limit of what a “reasonable” tribe could spend.  But this 

limitation on the ISDEAA reallocation authority has no basis in the statute, the 

regulations, or even in the IHS CSC Policy.  Perhaps recognizing this, Defendants’ 

                                                
1 In this brief, the term “salaries” will be used as shorthand for salaries, wages, and fringe 
benefits. 
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Opposition to Plaintiff’s Motion for Summary Judgment and Cross Motion for Summary 

Judgment, ECF Nos. 13 and 14 (“Defs.’ Opp.”),2 largely forsakes legal analysis and 

strikes a moralistic tone, decrying the Tribe’s “distortion” of the direct cost base as unfair 

to both IHS and tribes.  But the Tribe’s proposal is perfectly fair—and, more important, 

consistent with the ISDEAA.   

 The Tribe seeks CSC only on federal appropriations transferred from IHS to the 

Tribe and used by the Tribe to carry out the programs, functions, services, and activities 

that the Tribe must provide in accordance with its compact and funding agreement with 

IHS.  The Tribe was free to allocate more of this funding to salaries than IHS would 

have.  Having done so does not strip the funding of its federal character or make it 

ineligible for CSC, which supports the entirety of the “Federal program” carried out 

under ISDEAA agreements.  25 U.S.C. § 5325(a)(3)(A).   

 Defendants’ attempt to impose restrictions on the ISDEAA allocation authority—

limiting salaries to 80% of total funding—lacks any basis in the ISDEAA.  Instead, it 

derives from IHS’s purported discretion to prevent “distortions” in the direct cost base 

that would elevate IHS’s CSC liability above its “pro rata share” of indirect CSC.  

However equitable and reasonable Defendants’ argument might be—and it is neither—it 

simply is not supported by the statute.  

                                                
2 The Tribe notes that Defendants’ filing is not consistent with the court’s Minute Order 
of July 18, 2018, which directed Defendants to file their opposition to the Tribe’s motion 
for summary judgment by September 5, 2018, but did not authorize a cross motion for 
summary judgment.  The Tribe will nonetheless respond to the cross motion as well as 
reply to Defendants’ opposition.  We further note that the July 18 Order did not authorize 
Defendants to file a reply to the Tribe’s response to the cross motion. 
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 Because the Secretary of Health and Human Services (“Secretary”) cannot meet 

his burden to show, by clear and convincing evidence, that his decision complies with the 

ISDEAA final offer rejection criteria, the statutory remedy is that the Tribe’s offer “shall 

be deemed agreed to by the Secretary.”  25 U.S.C. § 5387(b)–(d).  Therefore, the Tribe is 

entitled to summary judgment and the relief requested in its motion.   

I. The standard of review is de novo. 

 Defendants seek to re-open settled law, asking the Court to apply the 

Administrative Procedure Act’s (“APA”) arbitrary and capricious standard of review to 

an ISDEAA case with no APA claims.  Defs.’ Opp. at 15.  This Court, however, has 

consistently rejected that deferential standard in reviewing ISDEAA claims, applying 

instead the de novo standard.  Plaintiff’s Memorandum in Support of Motion for 

Summary Judgment, ECF No. 9 (“Pl. Mem.”) at 9–10 (citing cases).  In recent years, the 

Government has not even contested this issue.  See, e.g., Maniilaq Ass’n v. Burwell, 170 

F. Supp. 3d 243, 247 (D.D.C. 2016) (“The Secretary does not dispute that the Court’s 

review is de novo.”); Seneca Nation of Indians v. U.S. Dep’t of Health and Human 

Services, 945 F. Supp. 2d 135, 141–42 (D.D.C. 2013).  

Now Defendants cite three inapposite cases: Citizen Potawatomi Nation v. 

Salazar, 624 F. Supp. 2d 103 (D.D.C. 2009), in which a tribe sought relief primarily 

under the APA; Ransom v. Babbitt, 69 F. Supp. 2d 141 (D.D.C. 1999), in which a tribe 

sought review under the APA on a question of tribal constitutional interpretation, not an 

ISDEAA claim; and Feezor v. Babbitt, 953 F. Supp. 1 (D.D.C. 1996), in which a tribe 

challenged, under the APA, an agency’s disapproval of an adoption ordinance—again, 

not an ISDEAA case.  These cases are not relevant to the situation here, where the Tribe 
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brings claims under the ISDEAA, which has a completely different legal and policy basis 

than the APA.  For a thoughtful discussion of the text and policy of the ISDEAA, the 

Tribe directs the Court’s attention to a recent decision by Judge Collyer, who joined the 

weight of authority holding that de novo review applies to ISDEAA claims.  Redding 

Rancheria v. Hargan, 296 F. Supp. 3d 256, 264–65 (D.D.C. 2017).   

 Finally, even under the APA, questions of law are reviewed de novo.  Maniilaq 

Ass’n v. Burwell, 72 F. Supp. 3d 227, 234 (D.D.C. 2014).  Here, the questions are purely 

of statutory interpretation, requiring a de novo standard.    

II. The Tribe’s proposal is consistent with the ISDEAA, while IHS’s 80% cap 
lacks any basis in the statute, the regulations, or IHS policy. 

 
A. The Tribe’s proposed direct cost base consists only of federal funding that 

generates CSC requirements. 
 
The crux of IHS’s statutory argument—as distinguished from its moralistic and 

unfounded argument that the Tribe is unfair and unreasonable—is that “CSC only 

includes costs that support the contracted Federal program, which under applicable cost 

guidelines include only the Federal award made directly by IHS.”  Defs.’ Opp. at 17.  The 

Tribe, in IHS’s view, seeks to shift costs from the non-federal to the federal portion of the 

program, increasing CSC at IHS’s expense.  Id.  The problem for IHS’s argument is that 

the Tribe does not seek CSC on any non-federal funding, but only on the federal funding 

transferred by IHS.  Thus, the Tribe’s proposal is consistent with the statutory definition 

of CSC quoted by Defendants: “any additional administrative or other expense related to 

the overhead incurred by the tribal contractor in connection with the operation of the 

Federal program . . . pursuant to the contract.”  Defs.’ Opp. at 17 (quoting 25 U.S.C. § 

5325(a)(3)(A)) (Defendants’ emphasis).  Salaries of health care providers carrying out the 
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Tribe’s ISDEAA agreements, and paid for with federal appropriations, are by definition 

expenses incurred in carrying out “the Federal program . . . pursuant to the contract.”3  

Defendants disagree, stating that the “Federal program” includes only the 

“Federal award made directly by IHS.”  Defs.’ Opp. at 17.  Defendants refer back to 

footnote 1, which quotes a definition of “Federal award” from the Office of Management 

and Budget’s (“OMB”) regulations: “[t]he Federal financial assistance that a non-Federal 

entity receives directly from a Federal awarding agency . . . .” Defs.’ Opp. at 7, n.1 

(citing 2 C.F.R. § 200.38) (Defendants’ emphasis).  How this helps Defendants is a 

mystery.  The Tribe receives all of its IHS funding directly from a federal awarding 

agency—IHS—as opposed to indirectly from a pass-through entity.  Thus, it is part of a 

“Federal award,” 2 C.F.R. § 200.38(a)(1), further confirming its status as funding 

supporting the “Federal program” as required by the definition of CSC.  25 U.S.C. § 

5325(a)(3)(A).4   

Defendants acknowledge that the Tribe can reallocate funding in accordance with 

the ISDEAA at 25 U.S.C. § 5386(e), but they state that this authority “has nothing to do” 

with CSC requirements.  Defs.’ Opp. at 24.  This may be true in many instances, but for 

tribes like the Tribe with indirect cost rate agreements based on a direct cost base of 
                                                
3 In Sage Memorial, the court held that funding from third parties—such as Medicare, 
Medicaid, and private insurers—is part of the “Federal program” that generates CSC 
requirements.  Navajo Health Foundation—Sage Memorial Hospital, Inc. v. Burwell, 263 
F. Supp. 3d 1083, 1164 (D.N.M. 2016).  Federal appropriations used by the Tribe to carry 
out the contract have an even stronger claim to be part of the federal program. 
 
4 Defendants’ footnote 1 also quotes a definition of “Federal program” from the OMB’s 
regulations.  Defendants quote 2 C.F.R. § 200.42(b), which says that, when no CFDA 
(Catalogue of Federal Domestic Assistance) number is available, “all Federal awards to 
non-Federal entities from the same agency made for the same purpose must be combined 
and considered one program.”  Again, it is hard to see the relevance of this definition to 
the definition of CSC in the ISDEAA. 
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salaries, reallocation to salaries necessarily increases the direct cost base and thus the 

indirect CSC requirement, as discussed next.  See also Pl. Mem. at 6-7. 

B. IHS must honor the Tribe’s indirect cost rate agreement. 

 IHS emphasizes that the ISDEAA “does not provide for a specific methodology 

or formula” for calculating CSC, Defs.’ Opp. at 17, as though this means the agency is 

free to disregard the Tribe’s government-wide indirect cost rate agreement.  But Congress 

in the ISDEAA clearly contemplated that, for most contractors, calculation of CSC would 

be done through the familiar rate-times-base method.  See 25 U.S.C. § 5325(c) (requiring 

Secretary to report to Congress annually on each contractor’s “indirect cost rate,” “direct 

cost base,” and “any deficiency in funds needed to provide required contract support 

costs”).  Further, IHS’s own policy dictates that the agency honor indirect cost rate 

agreements.  Defs.’ Opp., Ex. 1 at 20 (stating indirect CSC to be “estimated annually by 

applying the most recent negotiated IDC rate(s) to the appropriate direct cost base”).  The 

Tribe’s negotiated rate agreement defines the appropriate base as “[t]otal direct salaries 

and wages, including fringe benefits.”  Pl. Mem., Ex. C at 1 (emphasis in original).  

IHS’s contortions notwithstanding, the conclusion is simple: IHS funding allocated to 

salaries, wages, and fringe benefits generates indirect CSC requirements at the negotiated 

rate.   

C. IHS lacks the authority to impose an arbitrary, discretionary cap on 
salaries. 

 
Defendants do not attempt to ground IHS’s 80% cap in the ISDEAA, its 

regulations, or even in the agency’s policy: “the approach IHS proposes for determining 

its direct cost base is not articulated in the IHS CSC Policy and has not been formally 

communicated to ISDEAA contractors as an option.”  Defs’. Opp. at 23.  So the cap, 
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which purports to limit the statutory right to reallocate funding—and the statutory right to 

full CSC—derives from thin air.   

The D.C. Circuit faced an analogous situation when the Bureau of Indian Affairs 

(“BIA”) sought to impose a 50% CSC penalty on tribes that failed to submit their indirect 

cost rate proposals by a BIA-imposed deadline.  Ramah Navajo Sch. Bd., Inc. v. Babbitt, 

87 F.3d 1338, 1345 (D.C. Cir. 1996).  The court first rejected BIA’s “audacious” 

argument that the agency had unreviewable discretion to allocate CSC, id. at 1345, when 

Congress in the ISDEAA “left the Secretary with as little discretion as feasible in the 

allocation of CS[C],” id. at 1344.  The court then held that the Secretary of the Interior 

lacked the discretion to interfere in the mandatory CSC funding scheme by imposing the 

50% CSC penalty, which “exceeded his limited authority under the ISD[EA]A.”  Id. at 

1350.  Like BIA’s penalty, IHS’s 80% salary cap lacks any grounding in the statute, and 

should be struck down as well. 

Defendants attempt to rescue the 80% cap from the realm of the arbitrary by 

asserting that IHS believed that IHS funding represented 80% of the Tribe’s total health 

care program, when in fact it was a far smaller proportion.  Defs.’ Opp. at 21-22.  But this 

confuses two very different ratios: (1) IHS funding to total health program funding, and 

(2) IHS salaries to total IHS funding.  The first ratio is irrelevant here; whether it was 

80% or 10% makes no difference, because this dispute is only about the use of IHS 

funding.  The question here is the legitimacy of IHS imposing an 80% limit on the second 

ratio.  So whether IHS lacked information about ratio (1), as Defendants suggest, see 

Defs.’ Opp. at 13, n.2, is also irrelevant.  The 80% salary cap cannot be grounded in the 

parties’ past history any more than it can be grounded in the statute, regulations, or IHS 
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policy.  Like BIA’s 50% penalty, it is arbitrary and cannot form the basis of a valid final 

offer rejection. 

III. The Tribe’s proposal is fair. 

 Having failed to show that the Tribe’s proposal runs afoul of the ISDEAA, or to 

demonstrate how the statute supports its salary cap, IHS resorts to vilifying the Tribe for 

offending the agency’s sense of fairness.  But there is nothing unfair, to either IHS or 

other tribes, in the Tribe’s proposal. 

IHS says that the Tribe has, since 1976, “rebudgeted the Secretarial amount,” 

which “can distort the direct cost base allocable to IHS, by increasing it, and thereby 

artificially increasing the costs Plaintiff can claim are CSC.”  Defs.’ Opp. at 12.  But IHS 

does not explain why increasing the base necessarily results in “distorting” it.  An 

increase in the direct cost base naturally increases the administrative burden associated 

with providing the additional services that the increase makes possible.  There is nothing 

“artificial” about that—or about the rate-times-base formula that reflects this increased 

need and funds it accordingly.   

IHS complains that this “distortion” of the direct cost base results in IHS paying 

more than its “pro rata share of indirect costs, which the Tunica-Biloxi court held to be 

illegal.”  Defs.’ Opp. at 19.  As discussed in Plaintiff’s Memorandum in Support of 

Summary Judgment, Pl. Mem. at 17-18, however, Tunica-Biloxi involved the allocation 

of indirect costs among IHS and other agencies.  Here, the direct cost base in question is 

composed entirely of salaries, wages, and fringe benefits paid with IHS-appropriated 

dollars.  Thus Tunica is not on point, and there is no unfairness to IHS. 
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IHS also wrongly dismisses the significance of Navajo Health Foundation—Sage 

Memorial Hospital, Inc. v. Burwell, 263 F. Supp. 3d 1083 (D.N.M. 2016).  Defs.’ Opp. at 

19-20.  While it is true that the Sage Memorial court did not expressly repudiate Tunica-

Biloxi, the court ruled against IHS on an allocation argument very similar to that at issue 

in Tunica-Biloxi, and IHS relied heavily on the case.  See, e.g., 263 F. Supp. 3d at 1097 

(summarizing Government’s argument that “the court’s reasoning in Tunica-Biloxi Tribe 

of La. v. United States applies to this case even though the fact pattern is slightly 

different”).  The Sage Memorial court, without distinguishing Tunica-Biloxi, granted 

summary judgment to the hospital and against IHS on the allocation issue.  See id.   

IHS also attempts to distinguish Sage Memorial by stating that “Sage did not 

involve the issue here of how to determine the size of the direct cost base for the purposes 

of calculating CSC.”  Defs.’ Opp. at 20.  But that is very much what Sage was about: 

“whether funding that third parties [such as Medicare, Medicaid, and private insurers] 

provide is considered part of federal programming for the purposes of reimbursement” 

through CSC under the ISDEAA.  Sage Memorial, 263 F. Supp. 3d at 1164.  The court 

held that it is. Id. The court used the term “federal program[]” rather than “direct cost 

base,” presumably since some third-party funds may have been expended on costs 

typically excluded from the direct cost base, such as equipment, but the case clearly 

involved the question of what funds generate CSC requirements.  In any event, the 

Tribe’s case here is much easier than Sage Memorial because the Tribe seeks to include 

in the base only IHS-appropriated funds, not third-party revenues, and certainly not funds 

from other agencies.  See Pl. Mem. at 15-16.   
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Nor is the Tribe’s proposal unfair to other tribes.  First, IHS has an indefinite CSC 

appropriation, so any CSC increase paid to one tribe does not come out of the pocket of 

any other tribe.  Pl. Mem. at 6 (quoting 2018 appropriations act provision that IHS 

receives “such sums as may be necessary” for CSC).  Second, all tribes have the 

opportunity to supplement their health care program with their own resources and/or by 

billing third parties such as Medicare, Medicaid, and private insurance.  Congress and 

IHS encourage tribes to do just that.  See, e.g., 25 U.S.C. § 1641(d) (authorizing direct 

billing of Medicare and Medicaid by tribes); 25 C.F.R. § 900.197 (stating health care 

services performed in carrying out ISDEAA contract are covered by Federal Tort Claims 

Act even when employees paid with funds other than those provided through contract).  

Not all tribes have access to the same level of resources, but it is not IHS’s place to 

redress this inequality by imposing “equitable” limits on tribes’ statutory rights to 

reallocate funding and receive full funding of CSC.   

The flip side of Defendants’ condemnatory rhetoric towards the Tribe is its 

attempt to portray IHS as reasonable and flexible—even as it stonewalls the Tribe with an 

inflexible salary cap.  As supposed evidence of this reasonableness, for instance, 

Defendants note that “IHS offered to include not only the Secretarial amount but also 

Plaintiff’s direct CSC when calculating the direct cost base.”  Defs.’ Opp. at 23.  But this 

is no concession; inclusion of direct CSC, or DCSC, in the direct cost base is required by 

IHS’s CSC Policy.  Defs.’ Opp., Ex. 1 at 21, § 6-3.2E(1)a.(i) (total direct costs, for 

purpose of applying indirect cost rate, consists of “the Secretarial amount plus the DCSC 
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funding”).   IHS’s rhetoric must not hide the fact that its actions simply have no statutory 

warrant.5 

IV. Remand is not appropriate or necessary. 

 If the Court finds that the Secretary failed to meet his burden to demonstrate, by 

clear and convincing evidence, that one of the final offer rejection criteria applied, the 

proper remedy is to issue an order directing IHS to award and fund the contract as 

proposed—just as IHS would have done had the Secretary approved the final offer.  As 

Defendants acknowledge, ISDEAA final offers are “deemed agreed to by the Secretary” 

in the absence of a timely rejection or if the rejection fails to meet the required criteria.  

Defs.’ Opp. at 25 (citing 25 U.S.C. §§ 5387(b), (c)(1)(A)).  Defendants issued a timely 

rejection.  But if the Tribe prevails on its motion, the Court will have found that the 

Secretary failed to meet the required criteria—that is, he failed to issue a written decision 

that contains “a specific finding that clearly demonstrates, or that is supported by a 

controlling legal authority,” that one of the rejection criteria applies. 25 U.S.C. § 

5387(c)(1)(A).  That failure means the final offer must be “deemed agreed to by the 

Secretary.” 25 U.S.C. § 5387(b); see also 25 U.S.C. § 5387(a), (c). 

Defendants argue that final offers are deemed approved only when IHS fails to 

respond at all within the required 45 days.  Defs.’ Opp. at 25.  That is not what the statute 

says, however.  Final offers are deemed agreed to unless the Secretary timely responds 

and issues a decision that clearly demonstrates he is right.  25 U.S.C. § 5387(b) (“In the 

absence of a timely rejection of the offer, in whole or in part, made in compliance with 
                                                
5 The fact that the Tribe agreed to allocations between 73% and 84% in previous years, 
see Defs.’ Opp. at 23, merely shows that the Tribe sought to avoid conflict until deciding 
to challenge IHS’s position this year.  It does not illustrate, as Defendants suggest, that 
IHS’s position was reasonable or that the Tribe agreed with it. 
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subsection (c) of this section, the offer shall be deemed agreed to by the Secretary.”) 

(emphasis added).  If the Court grants the Tribe’s motion, it will have found that the 

Secretary failed to provide a proper basis for his denial, and therefore the Secretary must 

be deemed to have approved the final offer. 

 Even if remand were allowed by the statutory scheme, here it is unnecessary.  

Defendants argue that, if the Tribe prevails on its motion for summary judgment, “the 

appropriate relief is to remand to negotiate the FY 2018 [funding agreement] in 

accordance with the Court’s holding.”  Defs.’ Opp. at 24.  But if the Court rules in favor 

of the Tribe, affirming its reallocation authority, there will be nothing left to negotiate.  

The direct cost base will consist of 98.93% of total IHS funding, as the Tribe has 

proposed.  All that remains is simple math.  Remand is appropriate when a court requires 

more information to make a decision or fashion a remedy, as in the Northern Arapaho 

case cited by Defendants, where the court remanded to BIA to “explain more accurately 

and fully any reasons for its declination.”  Defs.’ Opp. at 25.  There is no such need here; 

both sides have fully articulated their legal positions.  If the Tribe prevails, the Court 

should simply direct IHS to apply the 98.93% direct cost base and fund the contract as 

proposed.   

CONCLUSION 

The Secretary’s rejection of the Tribe’s final offer proposal was contrary to the 

ISDEAA, and the Secretary cannot meet his burden of clearly demonstrating that his 

grounds for rejecting the Tribe’s final offer are valid.  Therefore, the Tribe respectfully 
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requests that this Court grant the Tribe’s Motion for Summary Judgment and deny 

Defendants’ (unauthorized) Cross Motion for Summary Judgment.6  

 

Respectfully submitted, 
 
  s/ Kaitlyn Klass     
Kaitlyn Klass (DC Bar No. 1032219) 
Hobbs, Straus, Dean & Walker LLP 
2120 L St. NW, Suite 700 
Washington, DC  20037 
202-822-8282 (Tel.) 
202-296-8834 (Fax)  
  
Geoffrey D. Strommer, pro hac vice  
Stephen D. Osborne, pro hac vice  
Hobbs, Straus, Dean & Walker, LLP    
516 SE Morrison St., Suite 1200     
Portland, OR 97214      
503-242-1745 (Tel.)      
503-242-1072 (Fax)  
 
Attorneys for the Seminole Tribe of Florida 
 
DATED:  September 25, 2018 
 

                                                
6 The Tribe acknowledges that it does not meet the eligibility requirements of the Equal 
Access to Justice Act, and therefore withdraws its request for fees and costs under the 
Act. 
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