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INTER-TRIBAL COURT OF APPEALS OF NEVADA
Amelia Ayer, et al.,

*

Appellants,

*

CASE NO. ITCN-AC/CV-15-011

v.

*
Interim Council
et al.,
Appellees.

Memorandum Decision and Order

*
*

Appeal from the Tribal Court ofthe Winnemucca Indian Colony, Case No. WIC-CV-14-001 and
WIC-CV-14-002, Honorable Timothy Shane Darrington, presiding.

This appeal was argued before this Court on January 21 , 2016, Justices Thor Hoyte, Eric P.
Swenson and Cheryl D. Fairbanks, presiding.
Appellants Ayer et al., were represented by Allen Ambler and Brian Morris.
Appellees Interim Council et aI. , were represented by Treva J. Hearne and Sheryl Serrez.
This Court enters the following Memorandum Decision and Order:

Statement of The Case.
This on-going dispute over the composition of the Winnemucca Indian Colony's government,
membership and the disposition of assets culminated in an action in the United States District Court for
Nevada to mandate the federal government to take remedial action. An order was entered on September
25,2012, in which an interim government was recognized for elections and membership applications. This
resulted in the creation of a special tribunal of the Court of Indian Offenses with limited jurisdiction to
adjudicate election and membership disputes. This Court hears the appeals. I

1Winnemucca Indian Colony v. United States ofAmerica, Case 3: 11-CV-00622-RCJ-VPC, Dkt.
151, Order and Injunction, September 25, 2012.
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Two such matters are now on appeal before this Court. The cases are closely connected so we
exercised our discretion to consolidate them. One action involves the right to tribal membership and the
other contests tribal elections. Defendants are the Winnemucca Indian Colony and its officials. They
moved to dismiss the actions. The trial court granted the motion and dismissed them with prejudice. We
hold the following:
1. We hold that the special tribunal had no personal jurisdiction because the parties-plaintiff
lacked standing and therefore affirm the dismissal of the consolidated actions.
2. We also hold that the trial court's award offees and costs to defendants had no basis in law,
and therefore we reverse the award of fees and costs.

Questions on Appeal.
1. Standing.

a. Background.
The trial court's personal jurisdiction is based on plaintiffs' standing. Plaintiffs bear the burden of
proving standing. Standing may be raised at any stage of the litigation. Bishop v. Smith, 760 F.3d 1070,
1076 (10th Cir. 2014). Standing must be supported with proper allegations, then evidence. Gilbert v.
Shalala, 45 F.3d 1391, 1394 (lOt.; Cir. 1995); see also Lujan v. Defenders of Wildlife, 504 U.S. 555, 561
(1992); Alabama Legislative Black Caucus v. Alabama, 135 S. Ct 1257, 1269-1270 (2015) ("elementary
principles of procedural fairness" require that the parties be given an opportunity to provide evidence).
Once defendants place standing at issue, the burden shifts to plaintiffs to produce evidence supporting
personal jurisdiction. Stubbs v. Wyndham Nassau Resort and Crystal Palace Casino, 447 F.3d 1357,
1360 (11 th Cir. 2006).
Ayer". Interim CoWlCU. CASE. NO. ITCN-AC/CV-I5-0Il.
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We apply federallaw.2 The trial court is a federal Court of Indian Offenses, and employed the
Federal Rules of Civil Procedure. 25 C.F.R. § 1l.503. This includes the Federal Rules of Evidence.
Membership decisions are not subject to federal judicial review. Injuries cannot be redressed, so plaintiffs
have no standing. Arviso v. Norton, 129 Fed. Appx. 391, *1-2 (9th Cir. 2005) (applying Santa Clara

Pueblo v. Martinez, 436 U.S. 49, 72 & n. 32 (1978)). Santa Clara's strict prohibition against judicial
review may not apply because of the unique nature and scope of the special tribunal's authority. However,
the record was not sufficiently developed to enable a full treaonent of Santa Clara. We therefore apply
traditional standing principles. The result is the same under Santa Clara because the merits may not be
adjudicated if the parties bringing the action do not have standing. See Poor Bear v. County of Jackson,
2015 WL 1969760, *3-4 (D. South Dakota, 2015).

b.lnjury-in-Fact.
A concrete injury-in-fact must be established. A causal connection between the injury and
defendant's conduct is required. There must be a likelihood that the injury will be redressed by a favorable
decision. Lujan v. Defenders o/Wildli!e, at 560-561. No specific allegations were made that defendants'
acts or omissions caused harm to each plaintiff. Nor did plaintiffs establish that a legally protected interest
was invaded which is particularized and actual or imminent, "not conjectural or hypothetical." ld , at 560.
Applying this standard, "a generalized grievance against allegedly illegal governmental conduct" is
insufficient to establish standing. United States v. Hays, 515 U.S. 737, 743 (1995).

An individual who is a Colony member or entitled to membership must be personally denied a
right because of defendants ' acts or omissions. Allen v. Wright, 468 U.S. 737, 755 (1984). The right to
membership in the Colony is a prerequisite to challenging enrollment matters or contesting elections.
Ayor v. In'erim Council CASE NO.

rrCN·AC/CV-l~11.

2Winnemucca Colony law is unclear about standing. Winnemucca Colony's ordinance discusses
defendants, but is silent about plaintiffs. Winnemucca Law and Order Code, § 1-20-020(b). However, the
Colony applies federal law in the absence of tribal law or customs. ld, at § 1-30-030, et. seq.
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Membership and election cases are thus closely related. Both require standing. Standing may be
challenged by motion or it may be raised by the court. Defendants' motion to dismiss an allegedly
insufficient claim questioned plaintiffs' membership. This was a consistent theme in defendants'
pleadings. In July, 2014, opposing a motion for an injunction regarding membership and elections,
defendants provided a lengthy history and alleged that plaintiffs were neither members nor had applied for
membership. Plaintiffs had also failed to exhaust the Colony's process and procedures for detennining
membership. In August, 2014, similar arguments were made in a reply brief. Since membership was an
essential element of standing for every claim in both cases, the special tribunal's personal jurisdiction had
been placed at issue.
However, in plaintiffs' view this may not have been enough. They allege that defendants waived
their right to challenge plaintiffs' standing because the defense was not ex-plicitly or timely raised. See,

e.g., Foster v. Arletty 3 Sari, 278 F.3d 409,413-414 (4th Cir. 2002). Defendants never expressly waived
their right to address the court's personal jurisdiction. Nor can a waiver be implied. 3 The trial court has an
independent obligation to validate its jurisdiction even if standing was not raised by a party. Plaintiffs'
counsel conceded at oral argument that the parties could not waive the Court's right to address standing at
any time. Defendants' purported waiver was thus rendered moot by the trial court's ruling that plaintiffs
had no standing. Moodie v. Federal Reserve Bank ofNew York, 58 F.3d 879, 882 (2 od Cir. 1995).4
Ayerv.lnlcrim Council. C,\SE NO. ITCN-ACiCV-)S-OlJ.

3Relinquishment of basic rights, such as questioning a court's authority, cannot be presumed from
a silent record. Hardin v. Reno-Sparks Indian Colony, ITCN/AC-CR-05-007, 5 (Inter-Tribal Court of
Appeals of Nevada., 2005) (citing Boykin v. Alabama, 395 U.S. 238, 243 (1969)).
4Even assuming that defendants failed to adequately preserve standing as an appeal issue, we can
review this question for the first time on appeal under the "plain error" doctrine because plaintiffs' lack of
standing was clear and obvious. Williams v. Brown, ITCN/AC CR-08-1l2, 12 & n. 15 (Inter-Tribal Court
of Appeals of Nevada., 2009) (citations omitted); see also Kenyv. Washoe Tribe of California,
ITCN/ACICR-07-034, 3-4 (Inter-Tribal Court of Appeals of Nevada, 2009) (record clear enough to
ascertain error oflaw, direct appellate remedy appropriate).
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c. Insufficient Pleading of Standing.
Standing is reviewed de novo on appeal We accept as true the material allegations in the
complaint and its reasonable inferences. Jewel v. National Sec. Agency, 673 F.3d 902,907 (9th Cir. 2011).
Because standing was decided on a motion to dismiss, our review focuses on the initial pleadings. Warren

Gen. Hasp. v. Amgen Inc., 643 F.3d 77, 90-91 (3 rd Cir. 2011); Southern Utah Wilderness Alliance v.
Palma, 707 F.3d 1143, 1152-1153 (10th Cir. 2013) (standing determined as of time action was brought).
This places plaintiffs at a decided disadvantage. Standing plead in both cases was wholly inadequate.
Plaintiffs simply did not describe themselves and explain the circumstances that were specific to each of
them. Each plaintiff must have cognizable interests. But these were not described with specificity. The
July 31, 2014, "appeal" which initiated one of the cases lists plaintiffs in the caption, but does not identify
or describe them in the body of the document. This practice occurred in the other case as well. This kind
of "pleading" barely raises itself to a level cognizable by any court, and certainly does not bestow
standing. 5
The failure to adequately plead standing continued as the case moved forward. In 2013, the
Colony' s election committee certiJied certain members as eligible voters, but no allegations were made
about how each plaintiffwas affected by this action. It was obvious that elections were going to be held.
However, plaintiffs never moved for leave to amend their complaint. The trial court required affidavits to
ascertain that each plaintiff was represented by advocate Allen Ambler. Some individuals filed statements
consenting to his representation. These were forms devised by the trial court. Nevertheless, the parties
submitting these statements did not use this opportunity to specify or clarify their standing. Plaintiffs
brought a motion for summary judgment. The motion provided another chance to adequately set forth
Ayerv. lnl<rim Council, CASE NO. ITCN·AC/CV-1S-011.

SThe caption is not an allegation or evidence of membership. The caption must be disregarded
because it is not part of any cause of action and has no substantive effect on the case. Williams v. Brown,
at 12.
Page 5 of 15
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standing since it was a prerequisite to bringing the motion. This was not done. Indeed, none of the
motion's factual allegations were supported by affidavits or other evidence suitable for summary
judgment. The motion was denied. Finally, there were voluminous materials throughout the record that are
clearly extraneous and unsubstantiated. But even consideration of these allegations would not have
resulted in a different outcome. Warren Gen. Hosp. v. Amgen Inc., at 90.
d. Colony Membership.

Historical events including prior litigation may establish Colony-membership for certain
individuals. The federal court order referenced an old membership list and certain dates linked to
significant events that identified individuals who may have been Colony members. This was a starting
point. Other criteria might be used by the Colony to determine membership. The Order contemplated an
enrollment process. It is therefore clear from its express terms that new applications are required from all
individuals who want to be enrolled as Colony members. The federal court reiterated this requirement at a
status hearing on May 29,2013. 6
In the pleadings that initiated both cases, not one plaintiffwas alleged to have applied for
membership, or was denied. There were allegations in subsequent filings that some plaintiffs were
prevented from applying. However, there was little detail about what happened or what defendants
actually did to each plaintiff. Those whose enrollment attempts were allegedly thwarted created no record
of whether or to what extent they engaged the interim council's enrollment process. Plaintiffs knew they
had to apply. They were certainly not unsophisticated applicants who were caught unaware. An order was
issued in the federal case on January 10, 2013, to publish an announcement that the Colony would be
receiving membership applications. A status hearing was held on May 29,2013. Counsel was present and
AY<TV.lnlcrimCcuncil, CASE NO. ITCN-AC/CV-j5-lll1.

6Ex. 21, Plaint:i.ffs Appeal, July 31,2014,24-25,29-30; Transcript,. Status Hearing, May 29,
2013 .

Page 6 of 15

- - _ ._ - _.

Case 3:11-cv-00622-RCJ-CBC Document 277-2 Filed 12/28/17 Page 8 of 16

representing some interveners who are plaintiffs here. The June 29 election was a month away. The judge
explained that new membership applications were required. 7

e. Hearing on Motion to Dismiss.
The trial court heard defendants' motion to dismiss on January 16, 2015 . The motion before the
Court and other pleadings indicated that standing was lacking. Defendants argued that plaintiffs were not
Colony members. Plaintiffs did not allege they had taken measures to validate their membership, including
the processing of applications. No allegations were made that individual plaintiffs were Colony members
who voted or ran for office. Additional cognizable interests of particular plaintiffs were not described.
Without this information, plaintiffs lacked standing because they had no interests that were at stake in
either case.
Also apparent as the hearing got underway was that there were no allegations that each plaintiff
suffered a specific injury. See Lac Du Flambeau Band ofLake Superior Chippewa Indians v. Norton, 422
F.3d 490, 496-497 ('F' Cir. 2005) (defendant's actions "must affect the plaintiff in a personal and
individual way"); Lehon v. City ofAtlanta. 242 U.S. 53, 56 (1916) ("To complain of a ruling, one must be
made the victim of it"); Moose Lodge No. 107 v. Irvis, 407 U.S. 163, 166-171 (1972). That plaintiffs had
no injury and thus no standing was obvious when the cases began, and had not changed.
Plaintiffs argue that they had no notice and opportunity to be heard about standing. However, as
the hearing before the trial court commenced on January 16, 2015, the question of standing was selfevident. The Motion to Dismiss alleged that plaintiffs stated no claim upon which relief could be granted.
Defendants framed their defense with allegations about plaintiffs' membership in the Colony that clearly
implicated the lack of standing in both cases. Any lingering uncertainties were quickly dispelled when
Aya v. Interim CoWlcil. CASE NO. rrCN-AC/CV-1 5-011.

7Ex. 21, 24-25, 29-30, supra, Transcript of Status hearing, May 29,2013 ; Winnemucca Indian
Colony v. United Stales, Dkt. 164, January 10, 2013 (order publishing membership-application notice).
Page 7 of 15
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defendants' attorney began her argument with a discussion about standing.
The trial court also commented about standing and asked for evidence. However, plaintiffs'
advocate had informed the court at a status hearing on December 29,2014, that no evidence would be
presented at the hearing on January 16. Plaintiffs must justify their right to be in the cases and bring claims
for which the court can grant relief. United States v. Hays, at 745-747. This did not happen. From the very
beginning plaintiffs had an obligation to address this problem. Standing must be maintained with evidence
in the manner and degree required throughout the proceedings. Lac Du Flambeau, at 496; United States v.

Hays, at 745. Allegations that plaintiffs are not Colony members were raised in defendants' motion and
other pleadings. This clearly implicated the Court's personal jurisdiction. Unless these deficiencies were
rectified, the Court had an appropriate basis for dismissing both cases. Ashcroft v. Iqbal, 556 U.S. 662,
677-678 (2009).
The hearing at the trial court was recessed for a short period of time in order to give plaintiffs'
advocate an opportunity to provide evidence about standing.lfMr. Ambler was taken by surprise and
needed more time, as plaintiffs now complain on appeal, a wide range of options were available. He could
have moved the Court for a continuance. Mr. Ambler could have preserved the record by introducing the
evidence he had available. For the rest of the evidence, he should have made a basic proffer. He might
have sought leave to amend his pleadings so proper allegations should be made. To address defendants'
alleged deficiency in pleading the defense of standing, Mr. Ambler could have moved the Court for an
order requiring defendants to revise or re-submit their motion to bring the issue of standing into better
focus. A request to submit a supplemental briefing could have enabled plaintiffs to address the law in
every respect. Mr. Ambler simply, and without explanation, failed to do anything. See Lowery v. Geurts,

Ayer v. Ialcrim Council. CASE NO. ITCN-AClCV-l~ll .
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ITCAN-ACICV 14-017,3-4 (Inter-Tribal Court of Appeals of Nevada, 2015) (advocate's failure to
support an issue with proper allegations and evidence waived a defense and bound her clients). 8
Mr. Ambler is a lay advocate, but had a licensed attorney assist him at the trial court hearing with
consultations that the court encouraged. They spoke off the record on more than one occasion and as a
result plaintiffs' advocate presumably understood what was happening. 9 However when the Court
reconvened, Mr. Ambler made no motions. Nor did he request clarification or assistance from the Court.
Rather, he merely reiterated his decision to not present evidence. Following additional argument, a second
much longer recess was ordered by the court to enable Mr. Ambler to reconsider his position. Back in
session, he did not change course: no motions were made and no evidence was introduced or proffered.
Consequently, the record was complete. The trial court had an adequate record to rule that
plaintiffs lacked standing. Indeed, less than a month before the January 16, 2015, hearing, Mr. Ambler
stated in a December 8, 2014, pleading that the record was complete and the court need only rule on
questions oflaw. Plaintiffs' election to stand on the pleadings limits our review to the same record.

Garfieldv. NDC Health Corp., 466 F.3d 1255, 1263 (11th Cir. 2006).
Plaintiffs' counsel at oral argument said that he might have taken a different approach. The
benefit of hindsight is not a basis for reversing course once the record on appeal has been set. Moreover,
there is support in the record that Mr. Ambler made an informed and knowing decision to neither plead
standing nor respond appropriately when pressed about the issue by the trial court.
It was apparent that Mr. Ambler understood the concept of standing and how it could be used as a
I\ yer v, Interim Council CASE NO. ITCN-AClCV-1S-Q n .

8Root v. Crawford, ITCN/AC JV-12-006, 3-5 (motion for continuance, standards, proffer of
evidence, party bound by lawyer' s acts and omissions) (Inter-Tribal Court of Appeals of Nevada, 2013);
A nastasion v. Credit Services ofLogan, Inc. , 2010 WL 2754846, *1 (D. Utah 2010) (failure to make
briefing motion).
9The attorney, Brian Morris, Esq., argued plaintiffs' case on appeal and appeared to be adequately
informed about the issue of standing.
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strategy. Five months prior to the January 16, 2015, hearing, he submitted a memorandum in August,
2014, opposing defendants' motion to dismiss. He argued that the Winnemucca Indian Colony
Chairperson lacked standing to make claims on behalf of the Colony. Significantly, he said nothing about
his own clients' standing.

Mr. Ambler understood pleading and practice well enough to deflect the defense that plaintiffs
had no standing. He had what he believed should be a legitimate excuse. It was apparent from :filings Mr.
Ambler placed in the record, as well as his representations at the January 16 hearing, that he maintained
standing was irrelevant. He argued in his August, 2014, briefing that standing was not an issue because his
clients had already been declared tribal members and thus they need not reapply. When the trial court
asked about this at the January 16, 2015, hearing, Mr. Ambler admitted that his clients were not on old
membership lists.

Mr. Ambler also infonned the trial court that he had not anticipated he should allege that each
client was an Indian. This was important for standing because tribal origin and blood quantum were
elements of membership. He had the burden of proof 10 However, he admitted that he was not prepared to
prove his clients' Indian status. He could have asked for more time, but did not. Rather, he claimed that
documents and lists in other matters implied his clients' ethnicity. The trial court inquired of Mr. Ambler
about whether old lists would be submitted as evidence. Although plaintiffs' advocate argued that the lists
had probative value, he did not fonnally offer them as evidence. Nor did he provide a foundation
establishing their veracity, accuracy and completeness. Duck Valley Housing Authority v. Abel. ITCN/AC
CV-07-027, 8 (Inter-Tribal Court of Appeals of Nevada, 2008); 28 US.C FRE 901 (authenticating or
identifying evidence). The trial coUrt expressed its concern over Mr. Ambler's failure to abide by this
Ayer v.l:nterim Council. C I\SE NO. ITCN·AC/CV-15-011.

IOTom & Eagle v. Yerington Paiute Tribe. ITCNlAC CR-06-001, 4, 7 (Inter-Tribal Court of
Appeals of Nevada, 2006), affd Eagle v. Yerington Paiute Tribe, 603 F.3d 1161, 1164-1165 (9th Cir.
2010).
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fundamental rule governing the admission of evidence. In response, Mr. Ambler did nothing. See Lowery
v. Geurts, at 3-4.
The record was insufficient to show that plaintiffs had cognizable interests stemming from
historical events, including old membership lists. The trial court was concerned that no evidence connected
plaintiffs to the individuals on the lists. Indeed, the court found that plaintiffs were not included on an
important list that contained some individuals who may have been eligible to apply for Colony
membership. There was a history of litigation. However, there was no evidence in the record to support
the argument that the membership of any plaintiff was conclusively established by prior litigation.
At the January 16,2015, hearing Mr. Ambler admitted his clients were not on old lists. He also
conceded that plaintiffs had not applied for enrollment following the federal court order. Significantly,

Mr. Ambler's statements to the court indicate that the primary purpose in bringing the present litigation
was to confirm that individuals other than the named plaintiffs are entitled to Colony membership and
vote in elections. He consistently maintained this position, including a filing of an election contest on June
30, 2013, in which he purported to represent Colony members who are neither identified nor joined as

parties-plaintiff. The rights of these individuals, whoever they may be, are not at stake here because there
is no class action, no proof that Mr. Ambler represents them, and the record is devoid of any evidence that
plaintiffs' acts or omissions bound these non-parties. Pelt v. Utah, 539 F.3d 1271, 1281-1291 (10th Cir.
2008). Plaintiffs that were authorized to proceed in either case can thus only represent themselves, and

then only if there is an injury specific to the cognizable interests of each of them. United States v. Hays, at
743 (" ... we have repeatedly refused to recognize a generalized grievance against allegedly illegal

Ay~v. lnlcrim

Council, CASE NO . ITCN-AC/CV-l ~ ll.
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governmental conduct as sufficient standing.. .").ll In Moose Lodge No. 107 v. Irvis, at 166, the Supreme
Court described the concept well, emphasizing that a party "has standing to seek redress for injuries done
to him, but may not seek redress for injuries done to others."

f. Conclusion.
Plaintiffs could have availed themselves of the application process presently offered by the
Winnemucca Indian Colony. This they disdained. Without an application, they cannot challenge
membership matters. In Albuquerque Indian Rights v. Lujal'!, 930 F.2d 49, 56 (D.C.Cir. 1991), plaintiffs
lacked standing to challenge failure to extend Indian hiring preferences to jobs for which they never
formally applied. See also Madsen v. Boise Stale University, 976 F.2d 1219, 1220-1221 (9th Cir. 1992). It
follows that without membership, elections cannot be challenged. Plaintiffs could have asked for time and
had every means available to make their argument that they had standing to move forward on their claims.
However, they took no advantage of their opportunities. As a result, the appellate record is abundantly
clear: plaintiffs failed to carry their burden to properly allege much less prove that they had standing. See
Lowery v. Geurts, at 4. The trial court was left with no alternative but to dismiss both cases. This Court is
similarly constrained.

2. Attorneys' Fees and Costs.
The way in which the trial court went about its decision-making militates against an award of fees.
The trial court awarded attorneys' fees and costs to defendants and ordered them to provide their time and
expense affidavits. Defendants complied. Plaintiffs did not respond. The trial court entered a judgment.
Plaintiffs were not provided with adequate notice and an opportunity to respond and defend. Defendants
Aycrv. Interim Council. CASE NO. ITCN-AClCV-l~l1 .

lIAppeliants authorized to proceed in accordance with the trial court's order of December 29,
2014, without ruling on their standing, are: Amelia Ayer, Carolyn Ayer, David Ayer, Jim J. Ayer, Belinda
L. Shanle, Timna Lewis, Justin Shanle, Eugene D. Thomas, L. Michelle Thomas-Cochrane, Laura Lee
Hallock, Linda Ayer, Rosemarie Thomas and Tonia Thomas.
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filed no motion. The question of fees was not raised by court or counsel in the argument portion of the
January 16,2015, hearing. The trial court concluded the hearing with a ruling dismissing the cases and
then announced that fees must be awarded. Plaintiffs did nothing to defend themselves. But it was far
from clear how they should respond since there was no motion and the trial court did not instruct them
about how the process would work. Subsequently, a judgment was entered without notice and a hearing.
This hardly comports with due process. See In The Matter ofH.NG., ITCN-ACICV-N-15-013, 3-4
(Inter-Tribal Court of Appeals of Nevada, 2015).
There is an independent basis for setting aside the fee award. The trial court's judgment did not
identify the law underlying its award. This is required because under the American Rule the parties bear
their own costs and fees unless a specific statute or contract authorizes a fee award. Coffee v. Reno Sparks

Indian CoLony, ITCN/AC-09-002, 6-7 (Inter-Tribal Court of Appeals of Nevada, 2009). The Court's
omission also violates a long-standing appellate rule that there must be conclusions oflaw applied to
fmdings offact. Kerry v. Washoe Tribe of California, at 3-4; Lowery v. Geurts, at 2-3 . This is essential for
appellate review. Appellate standards are all but impossible to administer unless the trial court clearly
states what it did and why. Id A reasonable explanation for the Court's action is particularly important
here because the law of fees is not readily ascertainable, as discussed infra. For this, defendants did not
contribute to the trial court's understanding, and by extension, the ability of this Court to fmd a basis in
law for an award of fees and costs.
The trial court judgment awarding fees and costs must be reversed. We must ascertain the law that
is actually the basis for fees to determine whether there can be an award on remand. This comes about
through a process of elimination. Neither the federal court order nor the process creating the special

Ayer v. Interim Council, CASE NO. ITCN-AC/CV-1S-0i I.
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tribunal identified the applicable law. The jurisprudence which is the usual basis for fee awards appears
inapplicable to the special tribunal. 12 However, fees may be awarded as a sanction. Coffee v. Reno Sparks

Indian Colony, at 7. The trial court never described its action as a sanction. But the record strongly
suggests that the court was vexed by plaintiffs' conduct. The peremptory manner in which the award was
ordered bespeaks a sanction. Also, defendants' appeal brief argues that the award was appropriate because
it was a sanction. However, sanctions require an underlying court rule or statute ,vith standards and criteria
to guide the court. Coffee. at n. 9. The law of sanctions ordinarily employed by the judiciary appears
inapplicable. 13 However, the trial court ruled that its proceedings are governed by the Federal Ru1es of
Civil Procedure. Rule 11 authorizes sanctions.
Rule 11 sanctions apply to a variety of improper practices. See Fed. R. Civ. P., Rule 11 (b) (2)
(frivolous legal arguments), Rule 11 (b) (3) (factual contentions without evidentiary support); and Rule 11
C (sanctions). However, the trial court never specified plaintiffs' alleged misconduct. The process required
by Rule 11 was not followed in this case. A "safe harbor" provision allows a party to avoid sanctions by
curing or withdrawing a matter within 21 days of notice of the violation. Ru1e 11 C (2); see Roth v. Green,

466 F.3d 1179, 1191-93 (lOth Cir. 2006). Plaintiffs were never provided the sanctuary of "safe harbor."
We conclude that Rule 11 is not a basis for an award of fees on remand. It is too late to employ
Aycrv. In1erim Council, CASE NO. ITCN·t\c/CV·15-011.

12Fees may be awarded pursuant to statute or contract. Cojfoe, at 6-7. There is no contract. In
addition, no federal fee-shifting statute is applicable to the special tribunal. Winnemucca Indian Colony
ordinances have no substantive law authorizing an award of fees and costs to a prevailing party.
13Federallaw authorizes fees for vexatious litigation, but the trial court made no such finding. 28
U.S.c. § 1927. Fees can be awarded for bad faith conduct in the litigation, but here again no findings were
made. Kelly v. Golden. 352 F.3d 344, 352-353 (8 th Cir. 2003). All courts have inherent authority to punish
misconduct. Chambers ,,: NASCa. Inc., 501 U.s. 32,42-46 (1991). However, the Court never ruled that it
was invoking an inherent authority. Winnemucca Indian Colony's ordinance authorizes its tribal court to
impose sanctions, but only for violations of its own rules. Winnemucca Law and Order Code, § 1-70-040
(Sanctions). But no Colony rules were identified as being involved.
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Rule 11. The cases were dismissed with prejudice and are no longer on the trial court's active docket.
Moreover, imposing sanctions at this late date will not further Rule II's purpose of deterring improper
conduct at the outset. Ridder v. City a/Springfield, 109 F.3d 288, 294-297, (6 th Cir. 1997). Thus, we
reverse as to attorneys' fees and costs.

Relief on Appeal.
This consolidated appeal is affirmed in part and reversed in part.
We affirm the trial court' s ruling that both actions be dismissed, with prejudice. Plaintiffs have no
standing to challenge Winnemucca Indian Colony membership or election matters.
The trial court' s judgment for fees and costs to defendants is reversed, with prejudice. The fee
award had no basis in law and was arbitrarily imposed. Each party shall bear their own costs and
attorneys ' fees.
Other alleged errors are moot in light of our decision or have been examined and found to be
without merit. 14
It is ORDERED that this consolidated appeal be remanded with instructions that the trial court
enter an order and judgment dismissing each action, with prejudice.
It is further ORDERED that the trial court shall enter an order setting aside its judgment awarding

0z::

fees and costs, with prejudice, and on remand take no further action regarding fees .
Dated this 24" day

~

Eric P. Swenson
Associate Justice
Ayerv. lJlIerim Council CASE NO. rrCN·AClCV-15-Oll.

UChristy v. Reno-Sparks Indian Colony, ITCN/AC-CR-l1-031, 5 & n. 9 (futer-Tribal Court of Appeals
of Nevada, 2011) (citing Castaneda v. Washoe Tribe of Nevada and California,. ITCN-AC-CR -lO-OOl, 5
(Inter-Tribal Court of Appeals of Nevada, 2010)); see also In The Matter of H NG.r 4 & n. 11.
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