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JURISDICTION 
 
 On March 11, 2015, Plaintiffs-Appellants Diné Citizens Against Ruining 

Our Environment, et al., (collectively “Citizen Groups”) filed suit in the U.S. 

District Court for the District of New Mexico alleging violations of the National 

Historic Preservation Act (“NHPA”) and National Environmental Policy Act 

(“NEPA”). The district court has jurisdiction pursuant to 28 U.S.C. § 1331. The 

district court’s order denying the requests for relief outlined in Citizen Groups’ 

Opening Merits Brief is appealable pursuant to 28 U.S.C. § 1291. On April 23, 

2018, the district court denied all of Citizen Groups’ claims and dismissed the case 

with prejudice. Citizen Groups appealed the district court’s order on June 15, 2018, 

within 60 days after entry of judgment. Fed. R. App. P. 4(a)(1)(B).  

ISSUES PRESENTED 
 
 1. Whether the Bureau of Land Management (“BLM”) violated NHPA, 

54 U.S.C. § 300101 et seq, its implementing regulations, and the New Mexico 

State Protocol, when it failed to analyze the indirect and cumulative impacts of the 

challenged Mancos Shale drilling permits on cultural sites1 in the Greater Chaco 

Landscape; 2 and 

                                                 
1 The term “cultural sites” encompasses “buildings, structures, sites, objects, 
districts and landscapes” regardless of their eligibility to the National Register of 
Historic Places. [App. at AR0169294]. 
2 Citizen Groups use the term “Greater Chaco Landscape” to denote the area 
encompassing all of the known material manifestations of the “Chaco 
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 2. Whether BLM violated NEPA, 42 U.S.C. § 4321 et seq., and its 

implementing regulations when it failed to analyze the cumulative impacts of the 

challenged Mancos Shale drilling permits on environmental resources in the 

Greater Chaco Landscape when cumulative impacts from additional Mancos shale 

drilling were contextually different from, in addition to, and exceeded the 

magnitude of cumulative impacts contemplated in the 2003 Resource Management 

Plan and Environmental Impact Statement (“2003 RMP/EIS”). 

STATEMENT OF THE CASE 
 

Federal Defendants (collectively, “BLM”) have approved at least 362 

individual Mancos Shale oil and gas Applications for Permits to Drill (“APDs”) 

wells across the Greater Chaco Landscape. BLM approved these APDs on a 

piecemeal basis through site-specific environmental assessments (“EAs”) and 

findings of no significant impact (“FONSIs”) for each approval, tiering to an 

outdated Environmental Impacts Statement (“EIS”) for its cumulative impacts 

analysis.  

Citizen Groups filed their original complaint on March 11, 2015, alleging 

BLM violated the NHPA and NEPA by failing to consider, inter alia, the indirect 

and cumulative impacts to cultural sites and environmental resources from Mancos 

                                                                                                                                                             
Phenomenon” including Chaco Cultural National Historical Park, Chacoan 
Outliers, Chaco Cultural Archaeological Protection Sites, and the prehistoric Great 
North Road. 
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Shale oil and gas development authorized by the challenged APDs. BLM 

continued to approve APDs using the same piecemeal NHPA and NEPA processes 

while the litigation was ongoing, requiring Citizen Groups to amend their 

Complaint two more times to incorporate BLM’s ongoing, unlawful APD 

approvals.  

On April 23, 2018, the district court issued a Memorandum Opinion and 

Amended Order denying Citizen Groups’ Petition for Review of Agency Action 

and dismissing the case with prejudice. Dkt. 129 (“Order”). The Order “amended” 

a prior district court order, issued March 31, 2018, in which the court granted the 

relief sought by Citizen Groups with respect to the NHPA,3 and denied the relief 

sought with respect to NEPA.  

I. LEGAL BACKGROUND 
 
 A. BLM’s Oil and Gas Planning and Management. 
 
 BLM manages onshore oil and gas development through a three-phase 

process. Each phase, ultimately, must ensure “orderly and efficient” development. 

43 C.F.R. § 3160.0-4. Oil and gas development is a multiple use managed in 

accord with the Federal Land Policy and Management Act (“FLPMA”), 43 U.S.C. 

                                                 
3 The district court previously determined that some of the cultural resource reports 
did not meet the NHPA’s requisite documentation standards. See Dkt. 128 at 4, 
filed March 31, 2018. But the district court changed its mind: After “having an 
opportunity to review fully the case’s voluminous record, the Court concludes that 
the BLM meets the required documentation standards.” Order at 122. 
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§ 1701 et seq., BLM must manage the public lands:  

[I]n a manner that will protect the quality of scientific, scenic, 
historical, ecological, environmental, air and atmospheric, water 
resource, and archeological values; that, where appropriate, will 
preserve and protect certain public lands in their natural condition, 
that will provide food and habitat for fish and wildlife and domestic 
animals; and that will provide for outdoor recreation and human 
occupancy and use. 

 
43 U.S.C. § 1701(a)(8).  

In the first phase of oil and gas development, BLM prepares a Resource 

Management Plan (“RMP”) in accordance with FLPMA and associated planning 

regulations, 43 C.F.R. § 1600 et seq., along with an EIS required by NEPA. An 

RMP predicts present and future use of public lands and their resources by 

establishing management priorities, as well as guiding and constraining BLM’s 

implementation-stage management. With respect to oil and gas, BLM determines 

in the RMP which lands containing federal minerals will be open to leasing and 

under what conditions, and analyzes the landscape-level cumulative impacts from 

predicted implementation-stage development.  

 In the second phase of oil and gas development, BLM identifies the 

boundaries for lands to be offered through lease sales and proceeds to sell and 

execute leases for those lands. 43 C.F.R. § 3120 et seq. After a lease is issued, 

BLM may impose “reasonable measures,” also known as lease stipulations, 

consistent with the terms and conditions of the lease. 43 C.F.R. § 3101.1-2. 
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 The third phase of oil and gas development occurs once BLM issues a lease, 

where the lessee submits an APD for BLM’s approval prior to drilling. 43 C.F.R. § 

3162.3-1(c). At this stage, BLM may condition APD approval on the lessee’s 

adoption of conditions whose scope is delimited by the lease and a lessee’s surface 

use rights. 43 C.F.R. § 3101.3-1(h)(i).  

 B. National Historic Preservation Act. 
 

The NHPA, like NEPA, requires agencies to take a “hard look” at a project’s 

impacts, and was enacted specifically to protect America’s historic and cultural 

heritage. 54 U.S.C. § 300101. The heart of the NHPA is Section 106, which 

prohibits federal agencies from approving any federal “undertaking” unless the 

agency considers the effects of the undertaking on cultural sites that are included 

in, or eligible for, inclusion in the National Register of Historic Places. Pueblo of 

Sandia v. United States, 50 F.3d 856, 859 (10th Cir. 1995). Section 106 is a “stop, 

look, and listen provision” that requires federal agencies to consider the effects of 

their actions and programs on cultural sites before implementation. Muckleshoot 

Indian Tribe v. U.S. Forest Serv., 177 F.3d 800, 805 (9th Cir. 1999); see also 

Valley Cmty. Pres. Comm’n v. Mineta, 373 F.3d 1078, 1085 (10th Cir. 2004). 

 To adequately “take into account” the impacts on cultural sites under Section 

106, BLM must first determine whether the “proposed Federal action is an 

undertaking,” and, if so, “whether it is a type of activity that has the potential to 

Appellate Case: 18-2089     Document: 010110046564     Date Filed: 08/31/2018     Page: 15     



 6 

cause effects on historic properties.” 36 C.F.R. §§ 800.3(a), 800.16(y). BLM must 

then “[d]etermine and document the area of potential effects” (“APE”) and then 

“[r]eview existing information on historic properties within [that] area.” Id. § 

800.4(a)(1-2). An APE is defined as:  

the geographic area or areas within which an undertaking may directly 
or indirectly cause alterations in the character or use of historic 
properties . . . The area of potential effects is influenced by the scale 
and nature of an undertaking and may be different for different kinds 
of effects caused by the undertaking. 
 

Id. § 800.16(d).  

BLM must make a “reasonable and good faith effort” to identify cultural 

sites within the APE and consult with Indian Tribes and the state historic 

preservation office (“SHPO”) regarding the results of identification efforts. Id. § 

800.4(b)(1). Consultation involves a comprehensive assessment of actual adverse 

effects on cultural sites and of ways to “avoid, minimize or mitigate adverse 

effects,” including proposing alternatives. Id. § 800.6(a).  

 If the undertaking is a type of activity where cultural sites “may be 

affected,” BLM applies the “criteria of adverse effect” to cultural sites within the 

APE. Id. §§ 800.4(d)(2), 800.5(a)(1). An “effect” is defined broadly to include any 

alteration that directly or indirectly affects the characteristics of a cultural site that 

make it eligible for listing in the National Register of Historic Places. Id. §§ 

800.16(i), 800.5(a)(1). An effect is “adverse” when it may “diminish the integrity 
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 7 

of the property’s location … setting … feeling, or association.” Id. § 800.5(a)(1). 

Adverse effects are not limited to physical destruction of cultural sites, but also 

include “[c]hange of the … physical features within the property’s setting that 

contribute to its historic significance,” as well as the “introduction of visual, 

atmospheric or audible elements that diminish the integrity of the property’s 

significant historical features.” Id. § 800.5(a)(2)(iv-v). In addition to considering 

an undertaking’s direct and indirect effects to cultural sites, BLM must also 

consider “reasonably foreseeable effects caused by the undertaking that may occur 

later in time, be farther removed in distance or be cumulative.” Id. § 800.5(a)(1).  

 BLM may establish a “program alternative” for complying with Section 106 

requirements that substitutes for all or part of the Section 106 regulations. 36 

C.F.R. §§ 800.3(a)(2), 800.14(a). A program alternative must still comply with 

NHPA and Section 106 requirements. BLM develops a program alternative in 

consultation with the SHPO and Native American Tribes, subject to approval by 

the Advisory Council on Historic Preservation. Id. § 800.14(a)(1-2). 

 C. National Environmental Policy Act. 
 
 NEPA “is our basic national charter for the protection of the environment.” 

40 C.F.R. § 1500.1(a). Congress recognized that “it is the continuing responsibility 

of the Federal Government to use all practicable means … to the end that the 

Nation may assure for all Americans safe, healthful, productive, and esthetically 
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 8 

and culturally pleasing surroundings,” and to “attain the widest range of beneficial 

uses of the environment without degradation, risk to health or safety, or other 

undesirable and unintended consequences,” among other policies. 42 U.S.C. § 

4331(b). 

 NEPA regulations at 40 C.F.R. §1500.1(c) explain that: 

The NEPA process is intended to help public officials make decisions that 
are based on understanding of environmental consequences, and take actions 
that protect, restore, and enhance the environment. 

 
NEPA achieves this objective through “‘action-forcing’ procedures that require that 

agencies take a ‘hard look’ at environmental consequences.” Robertson v. Methow 

Valley Citizens Council, 490 U.S. 332, 350 (1989) (citations omitted) (emphasis 

added). Environmental consequences may be direct, indirect, or cumulative. 40 

C.F.R. §§ 1502.16, 1508.7, 1508.8; see also Hillsdale Envtl. Loss Prevention v. 

U.S. Army Corps of Eng’rs, 702 F.3d 1156, 1166 (10th Cir. 2012).  

Courts must “ensure that the agency has adequately considered and 

disclosed the environmental impact of its actions and that its decision is not 

arbitrary or capricious.” Baltimore Gas & Elec. Co. v. Natural Res. Def. Council, 

462 U.S. 87, 97-98 (1983). Federal agencies must prepare a “detailed statement”  

for all “major federal actions significantly affecting the quality of the human 

environment.” 42 U.S.C. § 4332(2)(C). To determine whether a proposed action 

significantly affects the environment, requiring preparation of an EIS, an agency 
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may first prepare an EA. 40 C.F.R. § 1501.4(c). If an agency determines on the 

basis of the EA not to prepare an EIS, it shall prepare a FONSI. Id. § 1501.4(e). 

Significance is determined by considering both context and intensity. Id. § 

1508.27. “Context” includes a consideration of factors such as society as a whole, 

the affected region, affected interests, and the locality, and can include both short- 

and long-term effects. Id. § 1508.27(a). “Intensity” refers to the severity of impact, 

including the degree to which the proposed action affects public health or safety. 

Id. § 1508.27(b). 

Under certain circumstances, agencies may “tier” a site-specific action’s 

environmental analysis to a broader EIS for a plan under which agencies carry out 

the subsequent action. Id. §§ 1502.20, 1508.28. The Department of the Interior’s 

NEPA regulations specify that an EA tiering to a broader EIS “must include a 

finding that the conditions and environmental effects described in the broader 

NEPA document are still valid or address any exceptions.” 43 C.F.R. § 46.140. A 

site-specific EA “can be tiered to a programmatic or other broader-scope 

[EIS]…for a proposed action with significant effects, whether direct, indirect, or 

cumulative, if the [EA] is tiered to a broader [EIS] which fully analyzed those 

significant effects.” Id. § 46.140(c). Thus, tiering to a broader EIS is not allowed if 

the significant effects of the proposed action are not fully analyzed therein. 

Moreover, if EIS’s impacts analysis “is not sufficiently comprehensive or adequate 
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to support further decisions,” BLM must explain this in its EA and provide any 

necessary analysis. Id. § 46.140(b).   

II. FACTUAL BACKGROUND 
 
 A. The Greater Chaco Landscape in the San Juan Basin. 
 

Chaco Culture National Historical Park (“the Park”) is the heart of the 

Greater Chaco Landscape in northwestern New Mexico’s San Juan Basin 

(“Basin”), is characterized by a network of outlying cultural sites and ancient 

roads, and located within a geographic area that includes public lands and federal 

minerals under the jurisdiction of BLM’s Farmington Field Office. Greater Chaco 

has been described as the “Chaco Phenomenon” due to its unique archeological 

signatures characterized by massive pueblo architecture dating from A.D. 950 to 

1150. [App. at AR0000973-76]. This includes multi-story great houses like Pueblo 

Bonito, with 200 rooms organized around a central plaza with multiple kivas, as 

well as multiple great houses organized into towns and connected to other great 

house communities by prehistoric roads. [App. at AR 000975] (EIS), [217999 

(roads), [218001] (World Heritage Site designation). The descendants of the 

people that created Greater Chaco’s cultural sites still live in the area and attach 

spiritual and cultural significance to these places that form an important part of 

their tribal histories, contemporary expression of tribal traditions, and a means of 

conveying those traditions to future generations. [App. at AR 218110]. 
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Congress recognized “the national significance of the Chacoan sites” and the 

need to protect these “unique archaeological resources” when it created the Park in 

1980. 16 U.S.C. § 410ii. The Park is listed on the National Register of Historic 

Places and is designated a World Heritage Site (“WHS”) by the United Nations 

Educational, Scientific and Cultural Organization (“UNESCO”) because it is a 

“unique and exceptional example” of prehistoric Chaco culture not found 

anywhere else in the world. See [App. at AR0217967-0218011, 218004, 218079-

80]. The WHS designation includes not only the Park, but also several satellite 

villages—known as “Chacoan Outliers”—such as Pierre’s Site, Halfway House, 

Twin Angels, Aztec Pueblo, Kin Nizhoni and Casamero.4 [App. at AR0218004]. 

These sites are all linked through a network of prehistoric roads—the most 

prominent of which is the Great North Road, which connects Chaco Canyon to a 

settlement approximately 55 miles to the north, known today as Aztec Ruin. See 

[App. at AR0218001] (map of prehistoric Chacoan roads). 

 The legislation creating the Park also designated 33 separate “Chaco 

Cultural Archaeological Protection Sites” outside the Park boundaries for 

preservation and interpretation, which are jointly managed by the National Park 
                                                 
4 To be included on the WHS list, sites must be of outstanding universal value and 
meet at least one out of ten selection criteria. The Park and the Outliers were added 
to the WHS list based on criterion III of the selection criteria, meaning the Park 
and the Outliers “bear a unique or at least exceptional testimony to a cultural 
tradition or to a civilization which is living or which has disappeared.” [App. at 
AR0218079-80]. 
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Service (“NPS”), BLM, Bureau of Indian Affairs, and the Governor of New 

Mexico. 16 U.S.C. § 410ii-1(b). Of the 33 sites on the WHS list, 13 of them are 

located on BLM lands subject to Mancos Shale development, which the agency 

characterizes as “outstanding examples of cultural resources from [the Pueblo II 

and Pueblo III] period[s].” [App. at AR0000977-78] (EIS). Although the Park 

itself is significant, these outlying sites and, indeed, the entire surrounding 

landscape, evidence important historic and contemporary cultural significance to 

descendants of Chacoan communities as well as Navajo tribal members living in 

the area. [App. at AR0000988-99]. 

 In June 2004, BLM’s New Mexico State Director and the New Mexico 

SHPO entered into an NHPA program alternative, the State Protocol, which 

defines the manner in which BLM meets its responsibilities under the NHPA. 

[App. at AR0169038-59]. The Protocol was renewed in 2014 (hereafter, “2014 

Protocol” or “Protocol”), [App. at AR0169213-99], superseding the 2004 Protocol. 

[App. at AR0169217]. For all of the Mancos Shale APDs, BLM used the Protocol 

to meet its NHPA obligations in lieu of the Section 106 regulations. See, e.g., 

[App. at AR0149723] (establishing boilerplate language for APD EAs and 

describing BLM’s use of the Protocol for APD approvals). 
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 B. BLM’s Planning and Management of Oil and Gas Development in 
  the Basin. 

 
In 2001, BLM released a reasonably foreseeable development scenario 

(“RFDS”) to project oil and gas development for the New Mexico portion of the 

Basin. Although not a NEPA document, the 2001 RFDS “form[ed] the basis for 

projected oil and gas development in the planning area” for the Farmington Field 

Office’s 2003 RMP/EIS. [App. at AR000821-22]. Aggregating well estimates for 

specific formations, the RFDS predicted the development of 9,970 total vertical 

wells over a 20-year period. [App. at AR0000007]. This estimated development 

included vertically drilled gas wells from “major producing reservoirs” in the 

northern portion of the Basin. [App. at AR0000023, 30, 38, 49]. With respect to 

the Basin’s Mancos Shale formation, the 2001 RFDS provided:  

[E]xisting Mancos Shale and Gallup Sandstone reservoirs are 
approaching depletion and are marginally economic. Most are not 
currently considered candidates for increased density development or 
further enhanced oil recovery operations.  
 

[App. at AR0000081]. While the 2001 RFDS acknowledged that horizontal 

drilling was a possibility in the Basin, BLM nonetheless excluded horizontally-

drilled wells from its projections because use of this technology was, according to 

BLM, economically and technically infeasible. [App. at AR0000113].  

 The 2003 RMP/EIS analyzed the impacts of 9,942 new wells—expressly 

based on contextual assumptions regarding specific formations, drilling 
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technologies, and practices underlying the analysis of oil and gas development 

impacts anticipated at that time—which formed the basis of BLM’s consideration 

of alternatives. For example, Table 4-4 in the 2003 RMP/EIS identified five major 

producing formations in the northern portion of the Basin: Fruitland, Pictured 

Cliffs, Mesaverde, Dakota, and Chacra, which together account for 99.7 percent of 

the 9,942 wells predicted for BLM’s chosen Alternative D. [App. at AR0001020]. 

BLM stated that “analysis [in the 2003 RMP/EIS] focused on gas reserves 

contained in the major gas-producing formations in the San Juan Basin because of 

their relative importance as compared to oil production.” [App. at AR0001019]. 

Analysis in the 2003 RMP/EIS was provided within this context, including, for 

example, estimates for surface disturbance based on the drilling of vertical wells, 

as well as for “air quality analysis, [where] it was assumed that all new wells 

would extract natural gas.” [App. at AR001012, 001027].  

Since completions of the 2003 RMP/EIS, “[t]he effective combination of 

fracking and directional drilling has been ‘a game changer’ in natural gas and oil 

extraction since the mid–2000s.” Diné CARE v. Jewell, No. 1:15-cv-0209 JB/SCY, 

2015 WL 4997207, at *6 (D.N.M. Aug. 14, 2015) (“Diné CARE I”) aff'd, 839 F.3d 

1276 (10th Cir. 2016) (“Diné CARE II”). In 2010, BLM began receiving APDs for 

horizontally-drilled and multi-stage fracked wells in the Mancos Shale formation. 

Id. In the first months of 2014, operators sought to begin horizontal drilling in 
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Mancos Shale. BLM subsequently approved over 250 APDs for Mancos Shale 

from January 2014 to March 2015. Id. at *7. BLM acknowledged that it had not 

considered the impacts of horizontal wells in the 2003 RMP/EIS, and subsequently 

published a Notice of Intent to prepare an amendment to the 2003 RMP/EIS 

(“Mancos RMPA/EIS”), [App. at AR0173818], which provided in part: 

The RMP amendment is being developed in order to analyze the 
impacts of additional development in what was previously considered 
a fully developed oil and gas play within the San Juan Basin in 
northwestern New Mexico … Subsequent improvements and 
innovations in horizontal drilling technology and multi-stage 
hydraulic fracturing have enhanced the economics of developing [the 
Mancos Shale] horizon … As full-field development occurs, 
especially in the shale oil play, additional impacts may occur that 
previously were not anticipated in the [2001] RFD or analyzed in the 
current 2003 RMP/EIS, which will require an EIS-level plan 
amendment.5 
 

79 Fed. Reg. 10,548 (Feb. 25, 2014).  

In October 2014, BLM released a new RFDS (“2014 RFDS”) to inform the 

Mancos RMPA/EIS, which estimated an additional 3,960 horizontally drilled and 

multi-stage fractured Mancos Shale wells in the Basin. [App. at AR0173823]. To 

date, BLM has still not released a draft RMPA/EIS to the public for comment yet 

continues to approve APDs allowing horizontally-drilled Mancos Shale wells by 

tiering to the outdated analyses in the 2003 RMP/EIS. 

                                                 
5 See also Diné CARE I, 2015 WL 4997207, at *8. 
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Since 2014, BLM has approved at least 362 APDs targeting the Mancos 

Shale formation. Horizontally-drilled wells can have greater impacts than vertical 

wells. Although a single horizontally-drilled well can replace multiple vertical 

wells, horizontal drilling causes roughly double the surface impacts of vertical 

drilling on a well-for-well basis; horizontal drilling requires substantially larger 

well pads than conventional vertical well pads, which means that other attendant 

infrastructure is likely to develop, including new access roads, well pads, storage 

tanks, and pipelines. Diné CARE I, 2015 WL 4997207, *11. “The Plaintiffs have 

pointed to a number of ways in which even properly functioning directionally 

drilled and fracked wells produce environmental harm […includ[ing] air pollution, 

water usage, and surface impacts.” Id. at *48. And this Court recognized that: 

These new drilling techniques have greatly increased access to oil and gas 
reserves that were not previously targeted for development and have given 
rise to much higher levels of development in the Mancos Shale than the 
BLM previously estimated and accounted for. Moreover, horizontal drilling 
and multi-stage fracturing may have greater environmental impacts than 
vertical drilling and older fracturing techniques.  

 
Diné CARE II, 839 F.3d at 1283.  

BLM has acknowledged that wells drilled using this advanced technology 

involve a number of “complexities” not associated with vertical wells, including 

“be[ing] significantly deeper and cover[ing] a larger horizontal area than the 

operations of the past.” 80 Fed. Reg. 16,128 (March 26, 2015). These “greater 

environmental impacts” and “complexities” are concentrated in the distinctive 

Appellate Case: 18-2089     Document: 010110046564     Date Filed: 08/31/2018     Page: 26     



 17 

geographic context of the public lands, cultural sites, and communities within the 

Greater Chaco Landscape, specifically the portion of the Landscape within the 

Basin’s southern reach, which was not the focus of development projected by the 

2003 RMP/EIS. See [App. at AR0001020] (listing five major producing formations 

in northern portion of Basin for which BLM analyzed development impacts). 

To justify the challenged APD decisions, BLM prepared individual EAs/ 

FONSIs, resulting in piecemeal analysis of the environmental impacts of Mancos 

Shale wells that tier to the outdated environmental analyses in the 2003 RMP/EIS. 

While BLM analyzed the environmental impacts anticipated within each individual 

APD footprint, it failed to analyze the cumulative impacts of horizontal drilling 

and multi-stage fracturing, including past, present, and reasonably foreseeable 

impacts of Mancos Shale development in the context of the Greater Chaco 

Landscape, specifically in the Basin’s southern reach.  

STANDARD OF REVIEW 
 
 This Court reviews the district court’s decision affirming BLM’s APD 

approvals de novo, without deference to the district court’s conclusions. N.M. ex 

rel. Richardson v. Bureau of Land Mgmt., 565 F.3d 683, 704-05 (10th Cir. 2009). 

Because the NHPA and NEPA do not provide for private causes of action, 

courts review BLM’s compliance with these statutes under the Administrative 

Procedure Act (“APA”). 5 U.S.C. § 706; Utah Shared Access Alliance v. 
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Carpenter, 463 F.3d 1125, 1134 (10th Cir. 2006), cert. denied 550 U.S. 904 

(2007). This Court’s “review of the lower court’s decision in an APA case is de 

novo,” and “owe[s] no deference to the district court’s decision.” N.M. Cattle 

Growers Ass’n v. U.S. Fish & Wildlife Serv., 248 F.3d 1277, 1281 (10th Cir. 2001) 

(citations omitted).  

Courts “shall … hold unlawful and set aside agency action, findings, and 

conclusions found to be arbitrary, capricious, an abuse of discretion, or otherwise 

not in accordance with the law.” 5 U.S.C. § 706(2)(A). Under this standard of 

review, the Court must “ascertain whether the agency examined the relevant data 

and articulated a rational connection between the facts found and the decision 

made. In reviewing the agency’s explanation, the reviewing court must determine 

whether the agency considered all relevant factors and whether there has been a 

clear error of judgment.” Olenhouse v. Commodity Credit Corp., 42 F.3d 1560, 

1574 (10th Cir. 1994) (citations omitted). This includes a “thorough, probing, and 

in-depth review” of the administrative record. Wyoming v. United States, 279 F.3d 

1214, 1238 (10th Cir. 2002).  

SUMMARY OF ARGUMENT 
 
I. NATIONAL HISTORIC PRESERVATION ACT 
 

The NHPA requires BLM to consider the effects of its  actions on historic 

properties and cultural sites prior to implementation. Effects are not limited to 
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direct, physical destruction of cultural sites, but also include adverse effects to a 

site’s setting that contribute to its historic significance, as well as the “introduction 

of visual, atmospheric or audible elements that diminish the integrity of the 

property’s significant historical features.” 36 C.F.R. § 800.5(a)(2)(iv-v). BLM 

must also consider “reasonably foreseeable effects caused by the undertaking that 

may occur later in time, be farther removed in distance or be cumulative.” Id.  § 

800.5(a)(1). 

Where cultural sites are located outside of a project footprint so as not to be 

impacted by physical destruction, the NHPA still requires BLM to assess whether 

cultural sites will be indirectly impacted by noise, air, and light pollution from 

Mancos Shale development, and also cumulatively impacted by industrial-level 

development across the Greater Chaco Landscape. 36 C.F.R. § 800.5(2)(v). 

According to the 2014 Protocol, BLM must assess these effects by defining an 

APE of sufficient size to encompass all of the cultural sites in which these broader 

effects will be felt. [App. at AR0169233]. The 2014 Protocol recognizes indirect 

and cumulative effects may be experienced at greater distances than direct effects 

and, in those cases, a separate APE for indirect effects is appropriate. Id. 

Nonetheless, BLM failed to consider the indirect impacts of Mancos Shale 

development on cultural sites not located immediately within or adjacent to each 

well pad footprint. Instead, BLM defined a narrow APE encompassing only direct, 
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physical effects to cultural sites within the well pad footprint. In so doing, BLM 

violated the NHPA, which requires it to analyze development’s indirect impacts to 

cultural sites. BLM also failed to analyze the cumulative adverse effects to cultural 

sites from (1) the 362 new horizontal wells already approved, and (2) the 3,960 

new horizontal wells predicted by the 2014 RFDS. 

II. NATIONAL ENVIRONMENTAL POLICY ACT 
 

NEPA requires agencies to consider the “cumulative impacts” of their 

actions, which are defined as “the impact on the environment which results from 

the incremental impact of the action when added to other past, present, and 

reasonably foreseeable future actions regardless of what agency (Federal or non-

Federal) or person undertakes such other actions. Cumulative impacts can result 

from individually minor but collectively significant actions taking place over a 

period of time.” 40 C.F.R. § 1508.7. Here, NEPA requires that BLM assess the 

cumulative impacts of not just the 362 Mancos Shale wells it already approved, but 

also the 3,960 total Mancos Shale wells that BLM determined are reasonably 

foreseeable. The cumulative impact of these APD approvals is contextually distinct 

from, in addition to, and in exceedance of the impacts analyzed in the 2003 

RMP/EIS. Yet, by virtue of the agency’s piecemeal approval of hundreds of 

individual Mancos Shale wells, BLM has failed to take a hard look at the 

cumulative impacts of its APD decisions on water quantity and air quality resources 
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across the Greater Chaco Landscape, specifically the portion that falls within the 

Basin’s southern reach, which is where these wells’ impacts are most acutely felt. 

By using this piecemeal approach,  BLM did not take the requisite hard look at all 

the reasonably foreseeable cumulative impacts of its APD approvals, in violation of  

NEPA. 

ARGUMENT 
 
I. CITIZEN GROUPS HAVE STANDING 
 
 Citizen Groups have organizational standing because their members have 

standing, the claims are germane to their organizational purposes, and participation 

by individual members is not required to secure the relief sought. Comm. to Save 

Rio Hondo v. Lucero, 102 F.3d 444, 447 n.3 (10th Cir. 1996); Hunt v. Wash. State 

Apple Adver. Comm’n, 432 U.S. 333, 343 (1977). 

Citizen Groups each have members with standing to challenge BLM’s APD 

approvals because the members have demonstrated: (1) injury in fact; that is 

(2) fairly traceable to the challenged action; and (3) likely to be redressed by a 

favorable decision. Sierra Club v. U.S. Dep’t of Energy, 287 F.3d 1256, 1264-65 

(10th Cir. 2002) (quoting Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 

(1992)). As the district court correctly found, Citizen Groups have demonstrated 

standing for their NEPA and NHPA claims. Order at 70.  
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“[E]nvironmental plaintiffs adequately allege injury in fact when they aver 

that they use the affected area and are persons ‘for whom the aesthetic and 

recreational values of the area will be lessened’ by the challenged activity.” 

Friends of the Earth v. Laidlaw, 528 U.S. 167, 183 (2000). Actual environmental 

harm from complained-of activity need not be shown, as “reasonable concerns” 

that harm will occur are enough. Comm. to Save Rio Hondo, 102 F.3d at 450. 

Citizen Groups’ members are directly harmed by BLM’s failure to comply with 

NEPA and the NHPA in approving APDs for at least 362 horizontal Mancos Shale 

wells in the Greater Chaco region.6 Citizen Groups’ members live, work, and 

recreate in the Basin’s southern portion where the adverse impacts of Mancos 

Shale drilling activities are visible and audible.7 Citizen Groups’ members’ regular 

use and enjoyment of these areas include recreational uses, such as hiking, 

camping, night sky viewing, birding, wildlife viewing, use of waters, artistic 

endeavors, and aesthetic enjoyment, as well as solitude and research.8 Citizen 

                                                 
6 See Eisenfeld Decl. ¶¶ 7, 9, 13-14; [App. at__]; Suppl. Eisenfeld Decl. ¶¶ 4, 6-8 
[App. at__]; Nichols Decl. ¶¶ 4, 10, 12 [App. at__]; Suppl. Nichols Decl. ¶¶ 6, 8-9, 
11-12 [App. at__]; Green Decl. ¶ 7 [App. at__]; Suppl. Green Decl. ¶¶ 8-9 
[App.at__]; Miura Decl. ¶¶ 6-7 [App. at__]; Pinto Decl. ¶¶ 5-11 [App. at__]. 
7 See Eisenfeld Decl. ¶¶ 2, 9, 13-14 [App. at__]; Suppl. Eisenfeld Decl. ¶¶ 3, 5-6, 8 
[App. at__]; Nichols Decl. ¶¶ 3-5, 7 [App. at__]; Pinto Decl. ¶ 1, 7-8, 10-11 [App. 
at__]. 
8 See Eisenfeld Decl. ¶¶ 3, 5, 9, 13-14 [App. at__]; Suppl. Eisenfeld Decl. ¶¶ 3, 6 
[App. at__]; Nichols Decl. ¶¶ 3-5, 7 [App. at__]; Suppl. Nichols Decl. ¶¶ 8, 11 
[App. at__]; Green Decl. ¶¶ 4-5, 7 [App. at__]; Suppl. Green Decl. ¶¶ 4-6 [App. 
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Groups’ members identify ongoing injuries from development of Mancos Shale 

wells, such as threats to their use and enjoyment of these areas including 

environmental, recreational, spiritual, and aesthetic interests, and increased 

concerns about their health and safety,9 due to the adverse impacts of continued 

fossil fuel development on air, water, climate, and cultural sites.  

To establish traceability in NEPA cases, the Tenth Circuit has explained that 

a plaintiff “need only trace the risk of harm to the agency’s alleged failure to 

follow [NEPA] procedures.” Comm. to Save Rio Hondo, 102 F.3d at 451-52. 

Citizen Group’s members’ injuries can be traced to BLM’s ongoing authorization 

of Mancos Shale APDs without first evaluating the indirect and cumulative 

impacts of horizontal drilling and multi-stage hydraulic fracturing on 

environmental and cultural sites under NEPA and the NHPA, respectively. 

“Under [NEPA], ‘the normal standards of redressability’ are relaxed; a 

plaintiff need not establish that the ultimate agency decision would change upon 

[NEPA] compliance.” Comm. to Save Rio Hondo, 102 F.3d at 452 (quoting Lujan, 

504 U.S. at 572 n.7). Here, Citizen Groups’ members’ injuries would be redressed 

by a favorable result in this case because BLM would be required to analyze the 
                                                                                                                                                             
at__]; Miura Decl. ¶ 4 [App. at__]; Trujillo Decl. ¶¶ 7, 8 [App. at__]; Pinto Decl. 
¶¶ 3-4, 8-9, 11 [App. at__]. 
9 See Eisenfeld Decl. ¶¶ 12-15 [App. at__]; Suppl. Eisenfeld Decl. ¶¶ 7-8 [App. 
at__]; Nichols Decl. ¶¶ 7-12 [App. at__]; Suppl. Nichols Decl. ¶¶ 8-9, 11-12 [App. 
at__]; Green Decl. ¶¶ 7-8 [App. at__]; Suppl. Green Decl. ¶¶ 8-9 [App. at__]; 
Miura Decl. ¶¶ 6-7 [App. at__]; Pinto Decl. ¶¶ 5, 8-9, 12 [App. at__]. 
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cumulative, landscape-level environmental and cultural impacts, and the indirect 

impacts on cultural sites resulting from its authorization of at least 362 horizontally 

drilled Mancos Shale wells. Such analysis is fundamental to the important roles 

NEPA and the NHPA play in agency decisionmaking, and could lead to denials of 

APDs, or the imposition of additional stipulations that might lessen the potential 

impacts of drilling on human health, the environment, cultural sites, and nearby 

communities.  

II. BLM’S APD APPROVALS VIOLATE THE NHPA BY FAILING TO 
 CONSIDER MANCOS SHALE DEVELOPMENT’S INDIRECT AND 
 CUMULATIVE IMPACTS ON CULTURAL SITES. 

 
 This appeal concerns one of the richest cultural landscapes in this country, 

the heart of which is Chaco Park and outlying Chaco Protection Sites. This area, in 

the southern portion of the Basin, includes ancient, landscape-level cultural sites, 

as well as existing tribal communities that are adversely affected by Mancos Shale 

development. Adverse effects from BLM-authorized oil and gas development 

including air, light, and noise pollution, all have the potential to indirectly and 

cumulatively affect many of the cultural sites within the boundaries of BLM’s 

Farmington Field Office. [App. at AR0217748-54]. 

The NHPA and the 2014 Protocol require “landscape-level” analysis of 

indirect and cumulative effects across the Greater Chaco Landscape and the 

southern portion of the Basin before BLM can approve any APDs in the Mancos 
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Shale formation, yet BLM failed to do so prior to approving hundreds of Mancos 

Shale wells. For all of the APD approvals challenged here, BLM considers only 

direct effects to archaeological sites within individual APD footprints.10 In doing 

so, BLM fails to recognize the essential distinction between: (1) small 

archaeological sites for which direct effects can be easily identified and mitigated 

at a site-specific level, and (2) off-site, landscape-level cultural properties which 

can be indirectly and cumulatively impacted by air, light, and noise pollution from 

APD development—effects that cannot be easily mitigated.11  

The 2014 Protocol recognizes the distinction between small archaeological 

sites and landscape-level cultural sites by requiring BLM to “consider potential 

direct, indirect, and cumulative effects to historic properties and their associated 

setting when setting is an important aspect of integrity.” [App. at AR0169233] 

(emphasis added); see, also, Coal. of Concerned Citizens v. Federal Transit 

Admin., 843 F.3d 886, 908 (10th Cir. 2016)(recognizing that analysis of a project’s 
                                                 
10 For each APD, the record includes brief reports documenting whether any 
archaeological sites were found within the APD footprint, and measures to prevent 
destruction of those sites. See, e.g., [App. at AR0216880-92].  
11 Unlike small archaeological sites that are generally subject to site-specific 
excavation and mitigation measures, Traditional Cultural Properties and Chacoan 
cultural sites have large and amorphous boundaries on a landscape level, whose 
significant attributes include “extensive views of natural landscape without modern 
intrusions.” NPS, “National Register Bulletin No. 38 – Guidelines for Evaluating 
and Documenting Traditional Cultural Properties” (1998) (“Bulletin 38”) 
available at: https://www.nps.gov/Nr/publications/bulletins/nrb38/. For example, a 
TCP or other landscape-level property “can … lose its significance through 
alteration of its setting or environment.” Id. 
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“indirect visual effects” to historic properties is required for NHPA compliance); 

Montana Wilderness Ass’n v. Fry, 310 F. Supp. 2d 1127, 1153 (D. Mont. 2004) 

(stating agency must consider effects to cultural sites located outside project 

footprint); Colo. River Indian Tribes v. Marsh, 605 F. Supp. 1425, 1438 (C.D. Cal. 

1985) (finding NHPA violation where agency only considered direct effects to 

cultural sites within project footprint). Thus, to comply with the NHPA, BLM must 

analyze Mancos Shale development’s indirect and cumulative effects, in addition 

to direct effects, on landscape-level cultural sites associated with the Chaco 

Phenomenon—including the Chaco World Heritage Site, Chaco Protection Sites, 

and any Traditional Cultural Properties (“TCPs”).12 BLM never completed this 

analysis. 

 A. BLM Violated the NHPA by Failing to Consider Indirect Effects  
  to Cultural Sites Outside of Standard APEs for Direct Effects.  
 

Adverse effects that diminish the integrity of cultural sites are not limited to 

physical destruction of individual sites, but also include off-site audible and visual 

intrusions that can damage features of a site’s setting that contribute to its historic 

significance. See 36 C.F.R. § 800.5(a)(2)(iv), (v); Pye v. United States, 269 F.3d 

459, 469 (4th Cir. 2001) ( recognizing that “[e]ven if no shovels or backhoes will 

                                                 
12 TCPs are eligible or included in the National Register “because of its association 
with cultural practices or beliefs of a living community that (a) are rooted in that 
community’s history, and (b) are important in maintaining the continuing cultural 
identify of the community.” Bulletin 38. 
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touch [an] historic area, damage to historic areas can occur in less direct ways.”); 

[App. at AR0169233] (“[t]he introduction of physical, visual, audible, or 

atmospheric elements has the potential to affect the historic setting or use of 

historic properties”). In order to comply with the NHPA, BLM must also consider 

the indirect effects of Mancos Shale development on cultural sites, in addition to 

direct effects such as physical destruction of ancient buildings and roads across the 

Greater Chaco Landscape .  

Park resources are also at risk from Mancos Shale Development. The NPS 

has acknowledged that energy development is “the greatest external threat to 

[Chaco] park resources” because of development’s “intensive” and “indirect” 

effects including “increasingly low air quality, disturbances to the extensive 27re-

Columbian cultural landscape, and other visual impacts.” [App. at AR0218033]. 

Drill rigs can extend vertically 100 feet, and drill pad lighting and gas flaring 

intrude on dark night skies. [App. at AR0217833]. Such visual intrusions can affect 

Chaco Park’s “Dark-Sky Park” designation and, in turn, detract from the pristine 

night sky characteristic of the Park’s historic setting.13 See, e.g., [App. at 

AR0217788] (showing drill rig lights at night). The horizontal drilling technique 
                                                 
13 On August 28, 2013, the International Dark-Sky Association designated the Park 
as a “Dark-Sky Park” because of the Park’s commitment to preserving its night 
skies through such efforts as “adopt[ing] a set of strict lighting guidelines that 
include the use of dark-sky friendly lighting now and in the future, ensuring that it 
will do its part to keep the nighttime environment natural and unspoiled for 
generations to come.” [App. at A0218082]. 
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used for Mancos Shale development “can produce three-and-one-half to four-and-

one-third times as much of certain air pollutants as vertical wells do, on a well-for-

well basis,” Diné CARE I, 2015 WL 4997207, at *11, affecting the “feeling of 

remoteness” that NPS has identified as one of the fundamental values of the 

Greater Chaco Landscape. [App. at AR0218091]. In N. M. ex rel. Richardson v. 

Bureau of Land Mgmnt., 459 F. Supp. 2d 1102, 1125 (D.N.M. 2006), (rev’d in part 

on other grounds, 565 F.3d 683), the district court recognized the distinction 

between direct and indirect effects to cultural sites, and articulated the importance 

of not limiting assessment of adverse effects only to archaeological sites within a 

project footprint:  

BLM’s argument focuses on historical sites covering relatively small 
areas, such as discrete archaeological sites. For such sites, mitigation 
of impacts can be accomplished simply by moving the proposed drill 
site to a different location on the lease parcel. For landscape-level 
[properties] that may or may not be located on the leased parcel itself, 
however, such movement may not be adequate mitigation. 

 
Thus, analysis of direct effects to individual archaeological sites is neither the 

equivalent of, nor a substitute for, analysis of indirect effects to landscape-level 

cultural sites.  

 BLM’s failure to consider the indirect effects of Mancos Shale development 

on cultural sites flows from the agency’s arbitrary definition of an APE. 

Appropriately defining APE boundaries is the first step in assessing impacts to 

cultural sites because, once defined, the APE circumscribes the area within which 
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BLM must assess impacts to cultural sites. The 2014 Protocol requires the 

following: 

In defining the APE, the BLM will consider potential direct, indirect, 
and cumulative effects to historic properties and their associated 
settings when setting is an important aspect of integrity, as applicable. 
The introduction of physical, visual, audible, or atmospheric elements 
has the potential to affect the historic setting or use of historic 
properties including but not limited to properties of religious and 
cultural significance to Indian tribes, and the BLM will take this into 
account in defining the limits of an APE for indirect effects. 

 
[App. at AR0169233].To this end, the Protocol mandates that BLM define separate 

APEs for evaluating direct and indirect effects for the challenged APDs. Id. The 

“standard” APE for evaluating direct effects to small archaeological sites from well 

pad construction is “the well pad construction zone plus 100’ on each side from the 

edge of the construction zone.” [App. at AR0169265]. The Protocol does not 

define a “standard” APE for evaluating indirect effects; instead “[t]he indirect APE 

shall include known or suspected historic properties and their associated settings 

where setting is an important aspect of integrity.”14 [App. at AR0169233]. In other 

words, where large cultural sites are not contained within or located immediately 

                                                 
14 The Protocol’s requirement that BLM define a separate APE for indirect effects 
is consistent with 36 C.F.R. § 800.16(d), which instructs that the APE be broad 
enough geographically to include areas “within which an undertaking may directly 
or indirectly cause alterations in the character or use of historic properties.” See 
also Valley Cmty., 373 F.3d at 1091 (finding an APE complied with the Section 
106 regulations where it “took into account both direct and indirect potential 
effects of the project and varied throughout the corridor depending on type of 
resource and the nature of [the] potential effect”). 
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adjacent to an individual Mancos Shale APD footprint but could be indirectly 

impacted by noise, lights, and air pollution from drilling, BLM must define an 

APE that encompasses all of these impacts. Yet here, BLM routinely used only a 

“standard” APE encompassing the well pad footprint, which resulted in the agency 

excluding from its analysis all cultural sites likely to be adversely affected by 

noise, light, and air pollution. By constricting APEs to individual well pads, BLM 

failed to account for indirect impacts to cultural sites, as required by the NHPA and 

the Protocol. 

 Nonetheless, the district court held that BLM did not violate the NHPA’s 

requirement to analyze indirect impacts to landscape-level cultural sites. This 

holding was based on two erroneous premises. First, the district court claimed 

BLM was not required to analyze indirect effects because such effects were outside 

the APE for direct effects, and the BLM field manager did not authorize the agency 

to consider impacts to sites outside the narrow APE. Order at 111, 115. Second, the 

district court performed its own ad hoc analysis of impacts to the Park and other 

cultural sites based on the distance between these sites from the challenged APDs, 

rather than basing its decision on the reasoning proffered by BLM. Id. at 117. 

With respect to the first error, the district court’s reasoning conflates two 

distinct provisions of the Protocol: (1) the requirement that BLM define an APE 

that sufficiently encompasses an area within which indirect effects can be 
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considered; and (2) the procedure BLM must then follow for defining an APE for 

indirect effects. The Protocol requires BLM to consider a separate APE for indirect 

effects where “[t]he introduction of physical, visual, or audible elements has the 

potential to affect the historic setting or use” of cultural sites “where setting is an 

important aspect of integrity.” [App. at AR0169233]. Here, NPS has recognized 

that “solitude, natural sounds, sandstone cliffs, natural events, landscape, and 

remote sites” are all part of Chaco Park’s unique setting that contribute to its 

designation as a listed historic district.15 [App. at AR0218091]. Yet BLM has 

failed to address Mancos Shale development’s potential to impact these setting 

aspects in any of its EAs/FONSIs accompanying individual APD approvals or in 

the 2003RMP/EIS.  

The Protocol then stipulates the procedure BLM must follow to consider an 

indirect APE broader than the standard APE: 

Identification efforts outside of the APE for direct effects shall be at the 
approval of the BLM field manager, taking into account the 
recommendations of the BLM cultural resource specialist and the SHPO. 

 
[App. at AR0169233]. The district court fixates on the BLM field manager’s 

authority to approve consideration of an indirect APE broader than the standard 

                                                 
15 Under the NHPA regulations, a “district” is “a geographically definable area . . . 
possessing a significant concentration, linkage, or continuity of sites, buildings, 
structures, or objects united by past events . . . A district may also comprise 
individual elements separated geographically but linked by association or history.” 
36 C.F.R. § 60.3(d). 
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APE. Order at 115. The district court ignores, however, the BLM field manager’s 

responsibility—which, here, it did not satisfy—to make such a decision after the 

BLM cultural resource specialist assesses whether noise, air, and light pollution 

from development has the potential to adversely affect the integrity of a cultural 

site’s historic setting. [App. at AR0169233]. 

 The district court’s flawed reasoning led to its finding that BLM’s narrowly 

defined APEs were adequate because the BLM field manager did not approve a 

separate APE for indirect effects. However, the district court failed to consider 

whether BLM defined the APEs too narrowly in the first place to provide a 

meaningful assessment of indirect effects to cultural sites. Id. As discussed above, 

NPS already has concerns with air, noise, and visual effects to the Park from 

conventional oil and gas development. And recent studies of air pollution, noise, 

and light levels associated with non-conventional development, including 

horizontal drilling, demonstrate a greater magnitude of landscape-level impacts 

from these elements. [App. at AR0217787-92]. Visual and audible intrusions will 

be felt well beyond 100 feet of the well pad construction zone, [App. at 

AR0217837], requiring BLM to set an APE broad enough to encompass these 

impacts. While the BLM field manager has discretion to define the scope of the 

APE, that discretion is bounded by the Protocol and NHPA and the field manager 

must rationally connect her exercise of that discretion to the relevant facts—i.e., 
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the prospect that noise, air, and light pollution from the proposed development 

would adversely affect the integrity of a site’s historic setting. Olenhouse, 42 F.3d 

at 1574.  

 The district court’s second fundamental error was its failure to apply the 

well-established arbitrary and capricious standard of review to BLM’s conclusions 

that its APD approvals would not indirectly impact cultural sites, and the court’s 

decision to instead perform its own ad hoc analysis of impacts to the Park and 

other cultural sites based on the distance between these sites and the challenged 

APDs, as shown on a map attached to a BLM declaration. Order at 104, 117 (“the 

Court cannot say that the BLM should have considered those sites given that 

Chaco Park and its satellites are more than 10 miles away from most of the 

wells.”). The district court concluded that “that noise and light pollution would 

have minimal effect on those historic sites” and “[t]he same analysis applies for 

light pollution.” Id. at 118.  

The district court recognized that its role was to determine whether BLM 

“considered the factors it was supposed to consider”—not to determine whether 

BLM correctly decided that the APD approvals would not impact cultural sites. Id. 

at 105. The district court nonetheless conducted its own analysis and determined 

that “any noise that would carry miles to the historical site would not be so much”  

as to require BLM to analyze impacts to cultural sites. Id. at 118. The district 
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court’s actions were “impermissible and prejudicial”; Tenth Circuit precedent 

teaches that a court “may not supply a reasoned basis for an agency’s action that 

the agency itself has not given.” Olenhouse, 42 F.3d at 1574-75, 1577 (emphasis in 

original) (citing Motor Vehicle Mfrs., 463 U.S. at 43). “An agency’s action must be 

upheld, if at all, on the basis articulated by the agency itself.” Motor Vehicle Mfrs. 

v. State Farm, 463 U.S. 29, 50 (1983). 

 Moreover, the district court ignored contrary evidence in the record showing 

that light, noise, and air pollution are decidedly not confined to the vicinity of a 

well pad. [App. at AR0217825-26, 0217833]. For example, the NPS expressed 

concern with potential air quality and visual impacts to Chaco and Mesa Verde 

National Parks from oil and gas development, with the latter 80 miles away from 

the Farmington Field Office. [App. at AR0001169-73]. BLM failed to analyze 

these concerns. Thus, the district court’s determination that noise and light 

pollution impacts “would not be so much” that BLM would need to consider them, 

Order at 118, was nothing more than the court’s own assessment “without regard 

to the contents of the administrative record.” Olenhouse, 42 F.3d at 1580. The 

Tenth Circuit held that this type of error “warrant[s] reversal.”16 Id. 

                                                 
16 The district court also erred in finding that BLM’s cultural resources reports 
meet the Protocol’s documentation standards. In so holding, the court only 
considered whether BLM had adequately documented and evaluated the potential 
for physical destruction of cultural sites within the APE for direct effects. Order at 
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 B. The Complicated and Controversial Nature of BLM’s APD   
  Approvals Required Consultation with Tribes and the SHPO. 
 
 The Protocol also requires BLM to consult with the SHPO “where defining 

the APE is complicated or controversial.” Id.; [App. at AR0169265] (noting that 

consultation with the SHPO is required “[f]or any other APEs” not included in the 

standard APE for evaluating direct effects) (emphasis in original). The Protocol 

does not include a comprehensive definition of “complicated or controversial,” but 

does provide examples, including actions where “multiple applicants” or “multiple 

Indian tribes” are involved. [App. at AR0169233]. Here, BLM authorized 

hundreds of individual APDs from multiple applicants, each of which the agency 

evaluated in isolation, thereby diluting the true impacts of Mancos Shale 

development on cultural sites. The APDs are also located on lands known to 

include places of cultural significance to the Navajo Nation and Hopi Tribe, as 

well as 20 individual sovereign Pueblos each with historic connections to the area. 

See, e.g., [App. at AR0217004] (Navajo Nation “voic[ing] concerns with well 

pads, and access routes to be constructed within the San Juan New Mexico land 

base without proper acknowledgment of sacred places and places of cultural 

significance.”); [App. at AR0174742-43] (Hopi Tribe stating “the co-mingling of 

                                                                                                                                                             
121. The court did not consider whether BLM had adequately evaluated cultural 
sites that could be indirectly impacted by well pad development. 
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energy development and resource protection around Chaco will inevitably lead to 

adverse effects to cultural resources significant to the Hopi Tribe.”).  

 The Protocol also requires consultation with the SHPO where an action is 

“subject to unusual public attention or involve[s] strongly opposing viewpoints.” 

[App. at AR0169225]. In addition to the concerns with Mancos Shale 

development’s impacts to cultural sites raised by the Navajo Nation and Hopi 

Tribe, Citizen Groups have raised similar concerns with the BLM for years, 

specifically raising potential impacts to cultural sites from Mancos Shale 

development’s air, noise, and light pollution. See, e.g., [AR0178400, 0178429].  

 The record shows that BLM’s APD approvals would lead to air, noise, and 

light pollution. [App. at AR217787-92; 0217828-42]. BLM was aware that these 

impacts could compromise the historic settings of cultural sites. [App. at 

AR0178429-30]. To comply with the Protocol and the NHPA, BLM was required 

to consult with the SHPO to define an APE for indirect effects to cultural sites 

located outside of individual APD boundaries. The record contains no information 

suggesting BLM complied with these requirements. BLM never defined an APE 

for indirect effects, nor did the agency analyze the indirect effects of Mancos Shale 
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development on cultural sites located outside of the individual footprint for any 

given well pad. These failures violate the NHPA.17 

 C. BLM Failed to Consider the Cumulative Effects to Cultural Sites  
  from APD Approvals and Total Projected Mancos Shale Wells. 
 
 The 2014 Protocol and NHPA regulations require BLM to consider not only 

direct and indirect effects to cultural sites within separately defined APEs, but also 

to consider “reasonably foreseeable effects caused by the undertaking that may 

occur later in time, be farther removed in distance or be cumulative.” 36 C.F.R. § 

800.5(a)(1); [App. at AR0169233]. Even if the air, noise, and light pollution from a 

single APD did not adversely affect the historic setting of a Chacoan cultural site 

when considered in isolation, BLM’s analysis is not complete. BLM must also 

analyze the cumulative impacts of the 362 challenged APDs, as well as the 3,960 

total reasonably foreseeable Mancos Shale wells estimated by the 2014 RFDS 

([App. at AR0173823]). This is because noise, air, and light pollution from 

hundreds or thousands of new wells may cumulatively have an adverse effect on 

the integrity of the historic setting for any number of cultural sites, the Park, and 

the Greater Chaco Landscape.  

                                                 
17 The district court erred in finding BLM’s APD approvals were not controversial. 
In so holding, the court failed to consider record evidence cited by Citizen Groups 
regarding noise, air, and light pollution impacts on landscape-level cultural sites, 
instead, presuming that the APD approvals were considered controversial “because 
the [Appellants] have challenged them.” Order at 120.  
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 The NPS has expressed concerns that oil and gas development in the vicinity 

of the Park and other features of the Chaco Phenomenon will adversely affect the 

fundamental values associated with these sites including: physical surroundings, 

solitude, natural sounds, landscape integrity, night sky viewing, and unpolluted air. 

[App. at AR0217785, 0001169-73]. Mancos Shale development has the potential 

to adversely affect the Chaco Landscape’s fundamental values on an 

unprecedented scale, yet BLM failed to analyze the cumulative effects of 

developing hundreds of new APDs across this culturally significant landscape.  

 There is no record evidence demonstrating that BLM analyzed the 

cumulative impacts of either the 362 challenged APDs or the 3,960 new wells 

predicted in the 2014 RFDS, which are more impactful horizontal wells. The two-

paragraph discussion of cumulative effects to cultural sites from oil and gas 

development discussed in the 2003 RMP/EIS is limited to the cumulative amount 

of acreage disturbed by vertical well development, and does not consider 

cumulative air, noise, and light pollution effects to landscape-level cultural sites. 

[App. at AR0001138]. By failing to provide a cumulative effects analysis for 

cultural sites, as required by the NHPA and the Protocol, in approving the 362 

APDs at issue here, BLM “failed to consider an important aspect of the problem” 
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rendering those approvals arbitrary and a violation of the NHPA.18 Motor Vehicle 

Mfrs., 463 U.S. at 43. 

III. BLM FAILED TO TAKE A HARD LOOK AT THE CUMULATIVE 
 ENVIRONMENTAL IMPACTS OF THE CHALLENGED WELLS IN 
 VIOLATION OF NEPA. 

 
BLM failed to take a hard look at the cumulative impacts of past, present, 

and reasonably foreseeable future horizontally-drilled Mancos Shale wells to the 

Greater Chaco Landscape in either the 2003 RMP/EIS or individual APD-level 

EAs. Yet BLM has already approved 362 horizontal Mancos Shale wells and, in the 

2014 RFDS, projected a total of 3,960 reasonably foreseeable horizontal Mancos 

Shale wells. BLM’s failure to take a hard look at the cumulative impacts of these 

horizontal wells, including the severity of those impacts on the Greater Chaco 

Landscape’s public lands, natural and cultural resources, and communities in the 

southern reach of the Basin, violates NEPA.  

The “assessment of all ‘reasonably foreseeable’ impacts must occur at the 

earliest practicable point, and must take place before an ‘irretrievable commitment 

of resources’ is made.” Richardson, 565 F.3d at 718 (citing 40 C.F.R. §§ 1501.2, 

1502.22); see also 42 U.S.C. § 4332(2)(C)(v). A cumulative impact is  

the impact on the environment which results from the incremental impact of 
the action when added to other past, present, and reasonably foreseeable 

                                                 
18 The district court’s opinion does not address Citizen Group’s arguments 
regarding BLM’s failure to address cumulative effects to cultural sites. 
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future actions…Cumulative impacts can result from individually minor but 
collectively significant actions taking place over a period of time.  
 

40 C.F.R. § 1508.7. In any EIS that BLM tiers to for analysis of cumulative 

impacts, BLM “must analyze the combined effects of the actions in sufficient 

detail to be “useful to the decisionmaker in deciding whether, or how, to alter the 

program to lessen cumulative impacts.” Muckleshoot Indian Tribe, 177 F.3d at 810 

(citing In City of Carmel–By–The–Sea v. U.S. Dept. of Transp., 123 F.3d 1142, 

1160 (9th Cir.1997). “Cumulative impacts that result from individually minor but 

collectively significant actions are the crux of what the regulations implementing 

NEPA seek to avoid.” High Sierra Hikers Ass’n v. Blackwell, 390 F.3d 630, 645 

(9th Cir. 2004).  

Although BLM is given “the primary task of defining the scope of NEPA 

review and their determination is given ‘considerable discretion,’ connected or 

cumulative  actions must be considered together [in one EIS] to prevent an agency 

from ‘dividing a project into multiple ‘actions,’ each of which individually has an 

insignificant environmental impact, but which collectively have a substantial 

impact.’” Wetlands Action Network v. U.S. Army Corps of Eng’rs, 222 F.3d 1105, 

1118 (9th Cir. 2000), abrogated on other grounds by Wilderness Soc’y v. U.S. 

Forest Serv., 630 F.3d 1173 (9th Cir. 2011); see also 40 C.F.R. § 1508.25(a)(2). 

“Specifically, NEPA requires that an EIS provide ‘cumulative effects’ analysis 

based on actual data.” Diné CARE I, 2015 WL 4997207, at *22. 
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 A. The Cumulative Effects of Mancos Shale Development are   
  Contextually Distinct From, In Addition To, and Exceed the  
  Environmental Impacts Contemplated in the 2003 RMP/EIS.  

 
As this Court previously recognized, “horizontal drilling and multi-stage 

fracturing may have greater environmental impacts than vertical drilling and older 

fracturing techniques.” Diné CARE II, 839 F.3d at 1283. The contextual 

differences in the type of drilling technology used and the formation targeted are 

meaningful because the location and magnitude of impacts can differ dramatically. 

Since horizontal drilling and multi-stage fracturing result in a different magnitude 

of impacts than vertical drilling, BLM’s reliance on the existing 2003 RMP/EIS 

that fails to account for the unique environmental concerns between these drilling 

technologies violates NEPA. See Pennaco Energy v. U.S. Dep’t of the Interior, 77 

F.3d 1147, 1159 (10th Cir. 2004).  

In denying Citizen Groups’ motion for preliminary injunctive relief, both the 

district court and this Court relied on the cumulative impacts analysis in the 

outdated 2003 RMP/EIS, reasoning that the additional Mancos Shale development 

had not yet exceeded the reasonably foreseeable impacts analyzed in the 2003 

RMP. The district court explained: “Proliferation of an activity to an extent that the 

presently operative EIS did not foresee only necessitates a new EIS when the 

quantum of environmental impact exceeds that which the operative EIS 

anticipated.” Diné CARE I, 2015 WL 4997207, at *45. Similarly, this Court found:   
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As the district court pointed out, only 3,86019 of the anticipated 9,942 
new wells in the planning area were drilled in the twelve years 
between the issuance of the 2003 RMP and the court’s consideration 
of this issue in 2015. Thus, even with increased drilling in the Mancos 
Shale formation and the switch to horizontal drilling and multi-stage 
fracturing, the overall amount of drilling and related surface impacts 
are still well within the anticipated level. 
 

Diné CARE II, 839 F.3d at 1283.20  

However, the full record now before this Court demonstrates that increased 

drilling in the Mancos Shale formation—using horizontal drilling and multi-stage 

hydraulic fracturing—causes impacts that are contextually distinct from, in 

addition to, and in exceedance of the 2003 RMP/EIS’s cumulative impacts 

analysis. First, new Mancos Shale development is taking place in the southern 

portion of the Basin, yet the 2003 RMP/EIS only evaluated development in the 

northern portion. App. at AR0001020]. Critically, as the tables below (based on 

record data) demonstrate, the total magnitude of 3,960 foreseeable Mancos Shale 

wells, added to 3,945 existing vertical wells drilled under the 2003 RMP/EIS, 

considerably exceed the cumulative impacts analyzed in the 2003 RMP/EIS. The 

                                                 
19 Since the earlier stage of litigation, the number of wells drilled in the San Juan 
Basin has increased to at least 3,945 wells. Order at 93. 
20 Judge Lucero, concurring in part and dissenting in part, stated: “Importantly, 
plaintiffs do not argue that the total impacts of drilling in the basin have exceeded 
the total impacts predicted in the 2003 EIS.” Diné CARE II, 839 F.3d  at 1289. 
Although not included as an argument during the preliminary injunction stage, at 
the merits stage Citizen Groups proffered the argument that total drilling impacts 
in the Basin exceed total impacts predicted in the 2003 EIS, and proffer that 
argument here.  
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tables illustrate the total combined impacts of past, present, and reasonably 

foreseeable future development, as required by 40 C.F.R. § 1508.7. 
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Water Consumption21 

Well Type Gallons 
(per well) 

Total Wells Total Impacts 
 

Vertical 283,500 3,945 1,118,407,500 
Horizontal 1,020,000 3,960 4,039,200,000 
Total Vertical/Horizontal Combined 7,905 5,157,607,500    
Total Considered By 2003 RMP/EIS  2,818,557,000 

Percentage Increase  82% 
Air Pollution22 

Well Type Well construction 
(days) 

NOx 
(tpy) 

CO  
(tpy) 

VOC 
(tpy) 

PM10  
(tpy) 

Vertical 9 2.30 0.63 0.20 0.92 
Horizontal 25 6.13 1.64 0.55 2.54 

Percentage Increase 267% 260% 275% 276% 
Est. Total Impacts  

(3,945 vertical)  
20,869 2,485 789 3,629 

Est. Total Impacts  
(3,960 horizontal) 

24,275 6,494 2,178 10,058 

Total Combined 45,144 8,979 2,967 13,687 
Considered (2003 RMP/EIS) 22,866 6,263 1,988 9,146 

Percentage Increase 97% 43% 49% 50% 
 

                                                 
21 See [App. at AR001025] (2003 RMP/EIS, averaging water use at 6,750 barrels 
per vertical well, or 283,500 gallons) versus [App. at AR173823] (2014 RFDS 
estimating 3.13 acre-feet per horizontal well, or 1,020,00 gallons); but cf., [App. at 
AR066983] (calculating 1.3 million gallons per horizontal well); accord [App. at 
126010, 104259, 061091 (calculating 966,000 gallons per horizontal well), 
062519, 063928].  
22 See [App. at AR001071-72] (2003 RMP/EIS providing qualitative assessment of 
air quality impairment and violations of air standards); [App. at AR001068-69] 
(emissions estimates based on developing 663 wells per year). See, e.g., [App. at 
AR234990] (Mancos EA providing table of air pollutant emissions per horizontal 
well); accord [App. at [034721, 066977, Dkt.16-7, ¶¶45-47 [App. at__]. Notably, 
several of BLM’s APD EAs issued since the 2003 RMP/EIS state that 
“[h]orizontal drilling typically takes approximately 30 days per well,” yet calibrate 
air pollutant emissions on a 25-day period, see, e.g., [App. at AR062519, 053762-
63], further underrepresenting emissions by 20%.  
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The 2003 RMP/EIS analyzed cumulative impacts based on 9,942 vertical wells, of 

which 3,945 wells have been drilled. The tables show that even though the current 

total well count is lower than what BLM considered in the 2003 RMP/EIS, the 

total impacts of the wells drilled—the 3,945 existing vertically drilled and the 

reasonably foreseeable 3,960 horizontally drilled Mancos Shale wells exceed the 

total impacts predicted in the 2003 EIS.23  

In fact, BLM has never taken a hard look at the cumulative impacts of 

reasonably foreseeable horizontal Mancos Shale wells on the Greater Chaco 

Landscape, including the severity of those cumulative impacts on public lands, 

natural and cultural resources, and communities in the Basin’s southern reach. 

BLM should have taken this hard look prior to approving any individual Mancos 

Shale APDs. The tables demonstrate that the agency actually failed to adequately 

evaluate the environmental impacts of its decisions to grant the APDs. See Diné 

CARE II, 839 F.3d at 1285. 

 

 

                                                 
23 Notably, it remains possible that all 9,942 vertical wells analyzed in the 2003 
RMP/EIS could still be developed, regardless of the number of wells drilled to 
date. [App. at AR0001020]. The 2014 RFDS predicted an additional 3,960 Mancos 
Shale horizontal wells but offered no downward projection of the number of 
vertical wells that may be drilled, in which case there is a combined total of 13,902 
reasonably foreseeable vertical and horizontal oil and gas wells that could be 
drilled across the Basin.  
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 B. None of BLM’s Site-Specific EAs Take a Hard Look at the   
  Cumulative Impacts of Hundreds of APD Approvals. 

 
 BLM’s attempt to comply with NEPA through the issuance of narrowly 

focused EAs for individual Mancos Shale APDs  does not “give a realistic 

evaluation of the total impacts” and, instead, “isolate[s] a proposed project, 

viewing it in a vacuum.” Grand Canyon Trust v. F.A.A., 290 F.3d  339, 342 (D.C. 

Cir. 2002). NEPA requires BLM to take a hard look at the cumulative impacts 

resulting from the incremental impact of its actions when added to other past, 

present, and reasonably foreseeable future actions from oil and gas development in 

the Greater Chaco Landscape. 40 C.F.R. § 1508.7. 

 The district court recognized that the 2003 RMP/EIS contains “a big-picture 

analysis of the aggregate effects of BLM-leased drilling in the San Juan Basin, 

whereas the EAs focused their analyses narrowly on the possible repercussions that 

each individual APD would have if granted.” Diné CARE I, 2015 WL 4997207, at 

*6. Neither the outdated 2003 RMP/EIS upon which BLM relies, nor the EAs 

supporting the individual APDs, provide an analysis of the cumulative impacts 

associated with horizontally-drilled and multi-stage fractured wells.  

Even BLM’s most recent Mancos Shale EAs for APDs approved since 

initiation of this lawsuit failed to analyze the cumulative impacts of BLM’s APD 

decisions, instead considering analyses of direct, indirect, and cumulative impacts 

to be equivalent. See, e.g., [App. at AR236492] (noting an “analysis area and 
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impact indicator for cumulative impacts is the same as for direct and indirect 

impacts.”). Although BLM concedes that it must analyze cumulative impacts, 

BLM still failed to consider the cumulative severity of impacts from all the APDs 

when considered together. See [App. at AR236492; 236494-95, 236497, 236500]. 

BLM failed to provide the requisite hard look at the cumulative impacts of 

the 3,945 vertically-drilled wells contemplated by the 2003 RMP/EIS, the 

remaining balance of vertically-drilled wells contemplated by the 2003 RMP/EIS, 

the 362 horizontal Mancos Shale wells challenged in this case, combined with the  

3,960 reasonably foreseeable horizontal Mancos Shale wells from the 2014 RFDS, 

which were not analyzed in the 2003 RMP/EIS. Thus, BLM violated NEPA. 

 C. BLM’s Cumulative Impacts Analysis Must Include All   
  Reasonably Foreseeable Wells in BLM’s 2014 RFDS. 
 

BLM failed to analyze the reasonably foreseeable impacts Mancos Shale 

development on the Greater Chaco Landscape. An environmental effect is 

“reasonably foreseeable” if it is “sufficiently likely to occur that a person of 

ordinary prudence would take it into account in reaching a decision.” Sierra Club 

v. Marsh, 976 F.2d 763, 767 (1st Cir. 1992). Here, BLM determined in its 2014 

RFDs that it is reasonably foreseeable that 3,960 horizontal wells will be drilled in 

the southern portion of the Greater Chaco Landscape. [App. at AR0173823]. 

However, BLM failed to analyze the impacts of these reasonably foreseeable wells 
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in combination with its existing APD approvals as NEPA requires. 40 C.F.R. § 

1508.7. 

The district court attempted to justify BLM’s failure to take a hard look at 

the cumulative impacts of its APD decisions combined with the reasonably 

foreseeable 3,960 total Mancos Shale wells by erroneously conflating the APA’s 

final agency action requirement with NEPA’s cumulative impacts requirement. As 

the district court explained,  

Plaintiffs do not and cannot challenge all of the 3,960 horizontal wells, 
because only 382 are at issue, and, as the Court concluded, only 350 are live 
in this dispute. The narrow question before the Court, therefore, is whether 
the 350 APDs violate NEPA, because their impacts exceed the 2003 EIS’ 
projection. 
 

Order at 94. The district court used this reasoning to consider only past and present 

wells to determine whether BLM complied with NEPA, thereby excluding 

consideration of reasonably foreseeable future wells. Id. at 95; cf. 40 C.F.R. § 

1508.7. 

 Citizen Groups only challenged final APD approvals. However, NEPA 

required BLM to take a hard look at the cumulative impacts of its actions, 

including  “reasonably foreseeable future actions,” 40 C.F.R. § 1508.7, such as the 

3,960 horizontal Mancos Shale wells BLM estimated in its 2014 RFDS. Courts 

consistently find that an agency violates NEPA when it fails to take a hard look at 

the cumulative impacts of reasonably foreseeable future actions. See, e.g., San 
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Juan Citizens Alliance v. Bureau of Land Mgmt., No. 1:16-cv-0376-MCA-JHR, 

2018 WL 2994406, at *19 (D.N.M. June 14, 2018); Colorado Envtl. Coal. v. 

Salazar, 875 F. Supp. 2d 1233, 1256 (D. Colo. 2012); Native Vill. of Point Hope v. 

Jewell, 740 F.3d 489, 503 (9th Cir. 2014) ( “[o]nce BOEM made the determination 

that [oil] production is reasonably foreseeable, it was required to consider the 

full cumulative impact of that production”); Te–Moak Tribe of W. Shoshone of 

Nev. v. U.S. Dep’t of Interior, 608 F.3d 592, 603 (9th Cir. 2010) (“[i]n a 

cumulative impact analysis, an agency must take a ‘hard look’ at all actions”); 

Richardson, 565 F.3d at 718 (finding environmental impacts of a planned gas field 

were reasonably foreseeable). Thus, BLM was required to include the 3,960 new 

horizontal wells in its cumulative impacts analysis. 

IV. THE APPROPRIATE REMEDIES ARE VACATUR OF THE APD 
 APPROVALS AND INJUNCTIVE RELIEF 
 
 A. Vacatur 

 
 Under the APA, the reviewing court “shall…hold unlawful and set aside 

agency action…found to be arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A); see also Olenhouse, 

42 F.3d at 1573. “Shall means shall” in the APA. See Forest Guardians v. Babbitt, 

164 F.3d 1261, 1268-69 (10th Cir. 1998). Vacatur is the presumptive remedy for 

APA violations. See 5 U.S.C. § 706(2); see also High Country Conserv. Advocates 
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v. U.S. Forest Serv., 67 F. Supp. 3d 1262, 1263 (D. Colo. 2014) (“Vacatur is the 

normal remedy for an agency action that fails to comply with NEPA”). 

Here, vacatur of the 362 APD approvals and associated NHPA and NEPA 

analyses is necessary to assure that BLM’s review process on remand is not a pro-

forma exercise in support of a “predetermined outcome.” See Mont. Wilderness 

Ass’n v. Fry, 408 F. Supp. 2d 1032, 1038 (D. Mont. 2006), accord Diné CARE v. 

OSM, No. 12-cv-1275-JLK, 2015 WL 1593995, at *3 (D. Colo. Apr. 6, 2015) 

(vacating approval of mining operations in mine expansion area to assure NEPA 

compliance on remand would not become “a mere bureaucratic formality.”); 

Montana Envtl. Information Center v. U.S. Office of Surface Mining, No. CV 15–

106–M–DWM, 2017 WL 5047901, at *6 (D. Mont. 2017) (vacatur appropriate 

because “error lies at the heart of NEPA’s requirement that agencies make 

informed decisions”). Accordingly, this Court should vacate the APD approvals 

and their respective NHPA and NEPA analyses, or, in the alternative, remand to 

the district court with instructions to do so. See WildEarth Guardians v. Bureau of 

Land Mgmt., 870 F.3d 1227, 1239 (10th Cir. 2017) (recognizing this Court has 

both “reversed and remanded with instructions to vacate” and “vacated agency 

decisions.”).24 

                                                 
24 The district court correctly recognized that remand with vacatur was the 
appropriate relief for BLM’s NEPA violations. Order at 124-25. However, the 
district court incorrectly determined that vacatur was improper for NHPA 
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 B. Injunctive Relief 
 
 In the event the Court rules in favor of Citizen Groups, the Court should also 

enjoin any further ground-disturbing activities on the challenged APDs until BLM 

complies with the NHPA and NEPA, or remand to the district court with 

instructions to do so. A party seeking a permanent injunction must demonstrate: 

“(1) that it has suffered an irreparable injury; (2) that remedies available at law, 

such as monetary damages, are inadequate to compensate for that injury; (3) that, 

considering the balance of hardships between the plaintiff and defendant, a remedy 

in equity is warranted; (4) that the public interest would not be disserved by a 

permanent injunction.” Monsanto Co. v. Geertson Seed Farms, 561 U.S. 139, 156-

57 (2010) (internal references omitted).  

  1. Uninformed and Unlawful Fossil Fuel Development Will  
   Cause Irreparable Injury. 

 
“Environmental injury, by its nature, can seldom be adequately remedied by 

money damages and is often permanent or at least of long duration, i.e., 

irreparable.” Amoco Prod. Co. v. Village of Gambell, 480 U.S. 531, 545 (1987). 

The district court previously found that the Citizen Groups demonstrated 

irreparable harm: 

                                                                                                                                                             
violations based on a purely subjective determination that harms to cultural 
properties from air, noise, and light pollution “are far less severe” than the “general 
harm that air pollution causes.” Id. at 127. 
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[O]nce a well has been fracked, the environmental damage is done…[a]ny 
fracking-related environmental impacts that accrue during the pendency of 
this case -- and it is undisputed that such impacts exist -- would be 
irreversible.  
 

Order at 91; see also San Luis Valley Ecosystem v. U.S. Fish & Wildlife Serv., 657 

F. Supp. 2d 1233, 1240 (D. Colo. 2009) (finding irreparable harm from drilling 

two exploratory oil and gas wells). These irreparable harms still exist as discussed 

in footnotes 6-9 above. 

  2. Money Damages Are Not an Adequate Remedy 
 

As to the second prong, the U.S. Supreme Court recognized: “Environmental 

injury, by its nature, can seldom be adequately remedied by money damages and is 

often permanent or at least of long duration, i.e., irreparable.” Amoco Prod. Co., 

480 U.S. at  545; see also, Catron Cnty. Bd. of Comm’rs, New Mexico v. U.S. Fish 

& Wildlife Serv., 75 F.3d 1429, 1440 (10th Cir. 1996) (accord); MEIC, 2017 

WL5047901, at *3 (“Once the federal coal is removed beneath the Bull Mountains, 

it cannot be put back.”). Here, Citizen Groups do not seek money damages. No 

amount of money could compensate Citizen Groups’ members for their losses in 

recreational, spiritual, aesthetic, and cultural interests caused by Mancos Shale 

development in the Greater Chaco Landscape. Thus, there is no adequate remedy 

at law. 
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  3. Considering the Balance of Hardships, a Permanent   
   Injunction on Issuance of New APDs Pending NHPA and  
   NEPA Compliance Is Warranted. 
 

Throughout this brief, Citizen Groups have discussed harms to cultural sites 

and the environment resulting from BLM’s unlawful APD approvals. See infra 16, 

27-28, 31-32, 34-37, 42-44. If irreparable environmental harm “is sufficiently 

likely, … the balance of harms will usually favor the issuance of an injunction to 

protect the environment.” Amoco Prod. Co., 480 U.S.  at 544. “A third party’s 

potential financial damages from an injunction generally do not outweigh potential 

harm to the environment.” Fry, 408 F. Supp. 2d at 1034. In Colo. Environmental 

Coalition v. Office of Legacy Mgmt., 819 F. Supp. 2d 1193, 1223-24 (D. Colo. 

2011), the court found that although injunctive relief is not automatic for a NEPA 

violation, it was a relevant consideration where the agency had “acted on the 

EA/FONSI in tangible ways” by issuing uranium leases and authorizing lease 

development, commencement of ground disturbing activities had caused 

irreparable injuries not compensable by money damages, and an injunction was in 

the public interest. See also Sierra Club v. U.S. Dep’t of Agric., 841 F. Supp. 2d 

349, 359 (D.D.C. 2012) (finding “balance of equities tips” in favor of enjoining 

federal support of coal plant pending compliance with NEPA); Fry, 408 F. Supp. 

2d at 1034 (suspending all activity on gas leases “detrimental to the environment” 

pending BLM’s compliance with NEPA). Here, permitting BLM to continue to 
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issue APDs allowing oil and gas development pursuant to inadequate NHPA and 

NEPA analyses would allow continued Mancos Shale development in the absence 

of a lawful analysis including development’s full impacts on cultural sites and the 

environment.  

  4. Issuance of a Permanent Injunction is in the Public Interest. 
 
 In determining whether to issue an injunction, “courts of equity should pay 

particular regard for the public consequences.” Weinberger v. Romero-Barcelo, 

456 U.S. 305, 312 (1982) (citing Railroad Comm’n. v. Pullman Co., 312 U.S. 496, 

500 (1941)). “[T]he public interest is best served when the law is followed.” Fry, 

408 F. Supp. 2d at 1038. Indeed, “having government officials act in accordance 

with law” is a “public interest of the highest order.” Seattle Audubon Soc’y v. 

Evans, 771 F. Supp. 1081, 1096 (W.D. Wash. 1991). “[P]reserving nature and 

avoiding irreparable environmental injury” and “careful consideration of 

environmental impacts before major projects go forward” are in the public interest. 

Alliance for the Wild Rockies v. Cottrell, 632 F.3d 1127, 1138 (9th Cir. 2011) 

(internal citations omitted). There is a strong public interest in protecting cultural 

sites, the environment, and public health threatened by ongoing and future Mancos 

Shale development. As recognized in Colorado Wild v. U.S. Forest Serv., 299 

F.Supp.2d 1184, 1190-91 (D. Colo. 2004), “[t]here is an overriding public interest 

in the preservation of biological integrity and the undeveloped character of the 
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Project area that outweighs public or private economic loss in this case.” Likewise, 

the “protection of human health, safety and the affected communities also serves 

the public interest.” San Luis & Delta-Mendota Water Auth. v. Locke, 2010 WL 

500455, at *8 (E.D. Cal. 2010). An injunction in this case is vital to protecting the 

public interest by preventing ongoing harm to human health, cultural sites, and the 

environment from Mancos Shale development. 

CONCLUSION 
 
 BLM violated the NHPA and NEPA by failing to analyze the impacts 

caused by the development of fossil fuels in the Greater Chaco Landscape on 

communities, cultural sites, and the environment. For the foregoing reasons, 

Citizen Groups respectfully request that this Court: (1) reverse and vacate the 

district court’s decision; (2) declare that BLM’s 362 APD approvals violated the 

NHPA; (3) declare that BLM’s 362 APD approvals violated NEPA; (4) vacate 

each of BLM’s 362 challenged APD decisions, including their respective NHPA 

and NEPA analyses; (5) enjoin ground-disturbing activities authorized by the 362 

APD approvals until BLM complies with the NHPA and NEPA; and (6) enjoin 

BLM from approving pending or future APDs until the agency complies with the 

NHPA and NEPA in a manner consistent with this Court’s decision.  
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STATEMENT REGARDING ORAL ARGUMENT 
 
 Because this case involves issues of first impression regarding the NHPA 

and complex issues regarding NEPA, Citizen Groups believe that argument would 

be beneficial. 
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