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Appellees (“Plaintiffs”) are two Indian tribes and a class of several hundred 

American Indian parents facing the loss of their children in emergency (“48-hour”) 

state custody hearings. Their complaint sought relief under the Due Process Clause 

of the Fourteenth Amendment and the Indian Child Welfare Act of 1978, 25 

U.S.C. §§ 1901 et seq. (“ICWA”). The district court, after extensive proceedings, 

granted summary judgment in Plaintiffs’ favor on both claims, and issued 

declaratory and injunctive relief. On appeal, the Panel reversed, holding that the 

district court was required to abstain from adjudicating Plaintiffs’ federal claims 

due to the Younger abstention doctrine. Plaintiffs respectfully petition for 

rehearing, or rehearing en banc, for the three reasons discussed below: (1) 

Plaintiffs did not have an adequate opportunity to raise their federal claims in state 

court due to the barriers Defendants had created, (2) the state courts, in cases 

involving other Indian plaintiffs, had already rejected the claims Plaintiffs sought 

to raise, rendering a similar effort in those courts futile, and (3) the policies 

challenged were flagrantly and patently violative of express constitutional 

provisions.  

I.  PLAINTIFFS DID NOT HAVE AN ADEQUATE OPPORTUNITY 

 The Younger abstention doctrine applies only when a federal plaintiff has an 

adequate opportunity to raise a federal claim in a state tribunal. Younger v. Harris, 

401 U.S. 37, 43-44 (1971) (holding that under traditional equity jurisprudence, a 
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court should not enjoin a criminal prosecution “when the moving party has an 

adequate remedy at law and will not suffer irreparable injury if denied equitable 

relief.”); see also Middlesex County Ethics Comm. v. Garden State Bar Ass'n, 457 

U.S. 423, 432 (1982) (holding that abstention is not warranted unless a state 

tribunal “provides an adequate opportunity to raise constitutional challenges.”). 

 The Indian parents facing the loss of custody of their children in Appellants’ 

(“Defendants”) 48-hour custody hearings had a theoretical opportunity to raise 

their Due Process and ICWA claims in those proceedings. However, they lacked 

an adequate opportunity to raise them, given the manner in which Defendants 

conducted those hearings and the barriers they erected to raising any claims. The 

undisputed facts show, as the District Court found after reviewing more than a 

hundred transcripts of 48-hour hearings, that the Indian parents involved in these 

proceedings were: 

1. Not appointed counsel; 

2. Not allowed to see the petition accusing them of abuse and neglect; 

3. Not allowed to see the caseworker’s affidavit filed against them; 

4. Not allowed to confront the caseworker;  

5. Not allowed to offer a defense;  

6. Not informed of their rights under ICWA (or that ICWA was even 

applicable); and 
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7. Their children were removed based entirely on evidence submitted by the 

state ex parte. 

See DSS-App. at 256-268.    

 The Indian parents might as well have been blindfolded and gagged. They 

stood in a courtroom without counsel, without being informed of their federal 

rights, without being allowed to see any court documents, and without being 

allowed to testify in their defense. It is simply unreasonable to contend, and 

manifestly unjust to conclude, that these parents had an adequate opportunity to 

raise Due Process and ICWA objections during these proceedings.1 

 “To gauge whether [the issuance of injunctive relief was appropriate], we 

must view the situation at the time the state proceedings were enjoined.” Moore v. 

Sims, 442 U.S. 415, 434 (1979). At the time the District Court issued its injunction 

on December 15, 2016, Plaintiffs had proven that all of these procedural defects 

                                            
1 It is no answer to say that these parents could have raised their Due Process and 
ICWA claims sixty days later after counsel had been appointed at their next 
hearing, or on appeal. As explained in the next section, the state courts had already 
addressed these claims and rejected them, thus making an appeal futile. Moreover, 
as explained in the final section, the procedural defects challenged here flagrantly 
and patently violated federal law in every possible application and thus there was 
no reason for the District Court to abstain in any event. 
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existed. In fact, Defendants continued to argue that operating their 48-hour 

hearings in that manner violated neither the Due Process Clause nor ICWA.2  

 Extending Younger to situations in which a state tribunal is only 

theoretically—and not actually—adequate is “irreconcilable” with the Supreme 

Court’s “dominant instruction” that federal courts must generally safeguard federal 

rights. See Sprint Commc’ns, Inc. v. Jacobs, 571 U.S. 69, 81 (2013). Once Congress 

confers jurisdiction on federal courts, they have a “virtually unflagging” obligation 

to exercise that jurisdiction. Id., 571 U.S. at 77 (citing Colorado River Water 

Conservation Dist. v. United States, 424 U.S. 800, 817 (1976)).  “Federal courts, it 

was early and famously said, have ‘no more right to decline the exercise of 

jurisdiction which is given, than to usurp that which is not given.’” Sprint, at 77 

(quoting Cohens v. Virginia, 6 Wheat. 264, 404, 5 L.Ed. 257 (1821)).   

 As the Panel noted, the court in Cheyenne River Sioux Tribe v. Davis, 822 

N.W.2d 62 (S.D. 2012), addressed an ICWA challenge brought by an Indian tribe 

                                            
2  Some authority exists for the proposition that “[t]he critical date for purposes of 
deciding whether abstention principles apply is the date the federal action is 
filed.” Gilbertson v. Albright, 381 F.3d 965, 969 n.4 (9th Cir. 2004) (en banc).  
That issue need not be addressed here because both at the time Plaintiffs’ 
complaint was filed and when the District Court entered its injunction, Defendants 
defended all of the procedural shortcomings challenged in Plaintiffs’ lawsuit. 
Plaintiffs’ complaint alleged these procedural shortcomings existed; when the court 
issued its injunction three years later, the undisputed evidence proved the truth of 
those allegations.   
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arising out of a 48-hour hearing. But the relevant question is not whether state 

courts have an ability to decide federal claims arising out of 48-hour hearings, but 

whether the Indian parents in those proceedings have an adequate opportunity to 

raise those claims in the first place. There had been thousands of 48-hour hearings 

by the time Plaintiffs filed their federal lawsuit. Defendants introduced no evidence 

that any Indian parent raised a federal claim in even one of them. 

 Attached to Plaintiffs’ complaint as Exhibit 1, see Appellees Add. at 001-03, 

is the transcript of a 48-hour hearing. Both parents attended this hearing which, 

judging by the length of the transcript, took less than 60 seconds to complete. No 

testimony was presented, counsel was not appointed, and the court summarily 

granted the state’s motion to keep two Indian children in custody for 60 days until 

the next hearing. Clearly, those parents were not afforded an adequate opportunity 

to present Due Process and ICWA objections in that proceeding. All of Defendants’ 

hearings, as the District Court found, were handled similarly.  

 The Panel cites to nothing in the record—because there is nothing in the 

record—to support a conclusion that Indian parents in Defendants’ truncated 48-

hour hearings were afforded an adequate opportunity to raise Due Process and 

ICWA claims. Accordingly, Younger abstention was inappropriate. 
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II.  THE STATE COURTS HAD ALREADY REJECTED THE CLAIMS 
PLAINTIFFS INTENDED TO RAISE 

 
 As just explained, abstention was inappropriate because Plaintiffs did not 

have an adequate opportunity to present their federal claims in Defendants’ 48-

hour hearings. Assuming arguendo that such an opportunity was afforded, 

abstention was still inappropriate because the state courts had already adjudicated 

the very claims Plaintiffs sought to raise in their federal complaint and had decided 

those claims adversely to the position Plaintiffs were taking. Thus, requiring 

Plaintiffs to litigate their claims in state court would be an exercise in futility, 

rendering abstention inappropriate. 

 Before citing these adverse state court rulings, a few words are needed 

regarding the purpose of the Indian Child Welfare Act. ICWA was enacted because 

state officials, including state courts, were making improper determinations 

regarding the custody of Indian children. Congress passed ICWA after the House 

Subcommittee on Indian Affairs conducted hearings in the mid-1970s and 

discovered the shocking fact that between one-quarter and one-third of all Indian 

children in the country had been removed from their homes by state child welfare 

agencies and state courts and placed into foster or adoptive homes or residential 

institutions; these were far higher percentages than for white children.3     

                                            
3 See Indian Child Welfare Act of 1978, Hearings Before the Subcomm. on Indian Affairs of the 
House Comm. On Interior and Insular Affairs, 95th Cong., 2d Sess. (1978); Indian Child Welfare 
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Congress found that state welfare officials were often unaware of Indian 

culture regarding child-rearing, were prejudiced in their attitudes, and removed 

children from their homes primarily because the family was Indian and poor. See 

H.R. Rep. No. 1386, 95th Cong., 2d Sess. at 10 (“House Report”). Congress 

reported that “an alarmingly high percentage of Indian families [were] broken up 

by the removal, often unwarranted, of their children from them by nontribal public 

and private agencies;” that state officials “often failed to recognize the . . . cultural 

and social standards prevailing in Indian communities and families;” and that these 

removals threatened “the continued existence and integrity of Indian tribes.” 25 

U.S.C. §§ 1901(3), (4) and (5). See Mississippi Band of Choctaw Indians v. 

Holyfield, 490 U.S. 30, 32 (1989) (noting that ICWA “was the product of rising 

concern in the mid–1970’s over the consequences to Indian children, Indian 

families, and Indian tribes of abusive child welfare practices that resulted in the 

separation of large numbers of Indian children from their families and tribes 

through adoption or foster care placement, usually in non-Indian homes.”). These 

removals were “perhaps the most tragic and destructive aspect of American Indian 

life today,” resulting in a crisis “of massive proportions.” House Report at 9.  

                                            
Act of 1977: Hearing on S.1214 Before the Senate Select Comm. on Indian Affairs, 95th Cong., 
1st Sess. (1977); Barbara Ann Atwood, Children, Tribes, and States (Durham, N.C., Carolina 
Academic Press 2010), 155-59; B.J. Jones, Mark Tilden, and Kelly Gaines-Stoner, The Indian 
Child Welfare Act Handbook (2008). 
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Congress was particularly concerned with emergency custody hearings, such 

as those involved here. Courts decide in these hearings whether to permit state 

welfare agencies to retain Indian children in state custody who, for one reason or 

another, had been removed from their homes in what state welfare officials deemed 

“emergencies.” Because of the harm caused to Indian children from even short-

term separations from their families, Congress raised the burden of proof at these 

hearings from “best interest of the child” to requiring state officials to prove that 

retaining the child in state custody is necessary “in order to prevent imminent 

physical damage or harm to the child.” 25 U.S.C. § 1922.4 

Prior to the filing of Plaintiffs’ complaint, an Indian tribe involved in one of 

Defendants’ 48-hour hearings in South Dakota’s Seventh Judicial Circuit—the 

circuit in which Plaintiffs resided—requested that the state court employ ICWA’s § 

1922 standard rather than the state’s “best interest” standard in determining 

whether one of the tribe’s juveniles should be returned home. The court denied the 

tribe’s motion, holding that ICWA does not apply in 48-hour hearings. Plaintiffs 

                                            
4 As discussed in Plaintiffs’ Eighth Circuit brief at pp. 86-101, the standard used in 
removal hearings in virtually every state, as in South Dakota, is “best interests of 
the child.” See SDCL § 26-7A-18. Congress changed that standard in ICWA 
because a “best interest” standard allowed, if not encouraged, caseworkers to 
remove Indian children from impoverished Indian homes and place them in more 
affluent non-Indian homes. The § 1922 standard allows removal when the child 
would suffer imminent physical injury by remaining at home. This difference in 
proof changes the entire focus of the emergency custody hearing. 
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attached that ruling to their complaint as Exhibit 6 and quoted the following 

passage from the court’s decision: “ICWA, including its notice requirements, is not 

implicated at the 48-hour hearing.” See Pls’ Complaint, DSS-App. at 29 ¶ 96.  

Soon thereafter, the South Dakota Supreme Court ruled similarly. In 

Cheyenne River Sioux Tribe v. Davis, the court affirmed a decision from the 

Seventh Judicial Circuit and held that § 1922 was “inapplicabl[e]” to South 

Dakota’s 48-hour hearings. See Cheyenne River, 822 N.W.2d at 65. Thus, the state 

courts had already rejected the claims Plaintiffs sought to raise in their federal 

complaint, rendering abstention inappropriate. 

Indeed, after Plaintiffs’ lawsuit was filed, Defendants admitted in the 

District Court that, in their view, Cheyenne River resolved every Due Process and 

ICWA claim Plaintiffs sought to raise in their federal complaint, and they 

described Plaintiffs’ federal lawsuit as a “veiled appeal” of Cheyenne River. 

According to Defendants, not only had Cheyenne River decided Plaintiffs’ ICWA 

claims adversely to them but impliedly rejected “the exact federal questions of Due 

Process” Plaintiffs were raising in their federal suit. See Memorandum of Law in 

Support of Judge Davis’s Motion to Dismiss, DKT 34 at 2-3.5 

                                            
5 As the District Court noted, “Defendants contend the South Dakota Supreme 
Court resolved the issues plaintiffs allege in their complaint in Cheyenne River 
Sioux Tribe v. Davis, 822 N.W.2d 62 (S.D.2012). (Docket 34 at p. 25).” DSS-App. 
at 50. Plaintiffs, who were not parties in Cheyenne River, could not seek certiorari. 
Thus, their only recourse was to file the federal action they did file. 
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The abstention doctrine stems from principles of comity and “Our 

Federalism.” See Younger, 401 U.S. at 44. It is based on the concept that when a 

party is already involved in a proceeding in state court, a federal court should give 

the state court the first opportunity to consider the plaintiff’s federal claims. See id; 

Offet v. Solem, 823 F.2d 1256, 1258 (8th Cir. 1987) (“premature adjudication by a 

federal court would deprive a state court system of the first opportunity to address 

the merits of the underlying constitutional issue.”). Conversely, abstention is 

inappropriate when those claims have already been ruled upon adversely by the 

state courts; at that point, federal adjudication is no longer premature. Cf. Judice v. 

Vail, 430 U.S. 327, 337 n.15 (1977) (reversing a federal injunction because the 

claims raised by the federal plaintiff were not yet “settled” by the state courts); 

Mulholland v. Marion Cty. Election Bd., 746 F.3d 811, 818 (7th Cir. 2014) 

(holding that Younger did “not apply” where the statute the defendants claimed 

was relevant “had already been held unconstitutional.”). 

Compelling a federal plaintiff to pursue a claim in state courts that has 

already been resolved adversely by those courts is futile and will only unneces-

sarily prolong the irreparable harm the plaintiff is suffering. As the Court 

emphasized in Younger, abstention is appropriate only when the federal party “has 

an adequate remedy at law and will not suffer irreparable injury if denied equitable 

relief.” Younger, 401 U.S. at 43-44. Where state courts have already ruled 
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adversely to Plaintiffs’ claims, the “danger of irreparable loss is both great and 

immediate,” and abstention is unwarranted. See id., at 45. 

III.  DEFENDANTS’ POLICIES WERE FLAGRANTLY AND PATENTLY 
UNCONSTITUTIONAL 

 
 Lastly, abstention was inappropriate because the procedures listed above 

were, as the Supreme Court stated in an analogous situation, “flagrantly and 

patently violative of express constitutional prohibitions in every clause, sentence 

and paragraph, and in whatever manner and against whomever an effort might be 

made to apply it.” Huffman v. Pursue, Ltd., 420 U.S. 592, 611 (1975). There is no 

imaginable circumstance in which state officials are permitted to do what 

Defendants did here to Indian parents in 48-hour hearings, such as deny them a 

copy of the charges against them, refuse to permit them to present testimony, 

refuse to permit them to confront the caseworker accusing them of wrongdoing, 

and then issue a ruling removing their children for some sixty to ninety days.  

 No principle is more entrenched in our legal system than the right to 

procedural due process. “[Fairness of procedure] is ingrained in our national 

traditions and is designed to maintain them. . . . [A] democratic government must 

therefore practice fairness; and fairness can rarely be obtained by secret, one-sided 

determination of facts decisive of rights.” Joint Anti-Fascist Refugee Comm. v. 

McGrath, 341 U.S. 123, 161, 170 (1951) (Frankfurter, J., concurring). Moreover, 

when a hearing is required, it “must be a real one, not a sham or a pretense.” Palko 
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v. Connecticut, 302 U.S. 319, 327 (1937). See also Senty-Haugen v. Goodno, 462 

F.3d 876, 886 (8th Cir. 2006); Parrish v. Mallinger, 133 F.3d 612, 615 (8th Cir. 

1998).6   

 For four decades, the procedural shortcomings challenged in Plaintiffs’ 

complaint have been recognized as unconstitutional within the Eighth Circuit. In 

Alsager v. Dist. Ct. of Polk County, 406 F. Supp. 10, 25 (S.D. Iowa 1975), opinion 

adopted sub nom., Alsager v. Dist. Ct. of Polk County , 545 F.2d 1137 (8th Cir. 

1976), the court held that parents facing the loss of their children at the hands of 

the state must be provided procedural safeguards consistent with the Due Process 

Clause, including notice that “‘should include the date, time and place of the 

hearing; a clear statement of the purpose of the proceedings and the possible 

consequences to the subject thereof; the alleged factual basis for the proposed [loss 

of custody]; and a statement of the legal standard upon which [such removal] is 

authorized.’” Id. 406 F. Supp. at 25 (quoting Lynch v. Baxley, 386 F. Supp. 378, 

388 (M.D. Ala. 1974) (three-judge court)). See also K.D. v. County of Crow Wing, 

434 F.3d 1051, 1056 n.6 (8th Cir. 2006); Swipies v. Kofka, 419 F.3d 709, 715 (8th 

                                            
6 Defendants’ 48-hour hearings were sham proceedings. As the District Court 
found, the state won 100 percent of the time. See DSS-App. at 258. After all, no 
other party was permitted to submit evidence; had the Indian parents been the only 
parties allowed to submit evidence, they likely would have won all the time, too. 
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Cir. 2005); Whisman v. Rinehart, 119 F.3d 1303, 1309, 1310 (8th Cir. 1997); 

Syrovatka v. Erlich, 608 F.2d 307, 310 (8th Cir. 1979).  

 As the undisputed facts showed, Defendants waited sixty—and often 

ninety—days before providing Indian parents with a hearing in which they were 

permitted, for instance, to offer testimony and confront the caseworker. Those 

procedural shortcomings are patently and irretrievably unconstitutional. See 

Swipies, 419 F.3d at 715 (“To put the matter otherwise, if seven days is too long 

for a car owner to wait for a post-deprivation hearing after his or her car has been 

towed and impounded, Coleman v. Watt, 40 F.3d 255, 260–61 (8th Cir.1994), as a 

matter of law, a parent should not have to wait seventeen days after his or her child 

has been removed for a hearing.”).  

Defendants offered not one situation, and the Panel cited none, in which 

state officials may deny citizens facing the loss of custody of their children of the 

procedural protections that Indians were denied in Defendants’ 48-hour hearings. 

Denying such procedures is unconstitutional in every child custody context. 

Defendants’ 48-hour hearings for Indian parents were “flagrantly and patently 

violative of express constitutional provisions” for the reasons explained in Alsager. 

Abstention, therefore, was inappropriate and the District Court properly enjoined 

the continuation of these flagrant violations of federal law. 
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CONCLUSION 

 The decision of the Panel is inconsistent with prior decisions of the Eighth 

Circuit and with prevailing law in the Supreme Court. Abstention was unwarranted 

for three independent reasons: (1) Plaintiffs did not have an adequate opportunity 

to raise their federal claims in state court, (2) the state court system had already 

rejected the claims Plaintiffs sought to raise, and (3) the procedural shortcomings 

Plaintiffs sought to challenge were flagrantly and patently violative of express 

constitutional provisions. Plaintiffs respectfully petition for rehearing and 

rehearing en banc. 

 
 Respectfully submitted this 28th day of September, 2018. 
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