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I. REPLY TO THE DEPARTMENT OF PUBLIC HEALTH AND
HUMAN SERVICES STATEMENT OF THE CASE

A.M. disagrees with several of the statements made in the Department's Brief

of Appellee's ("Answer") Statement of the Case. First, the Department states that,

"A.M.'s whereabouts were unknown, lie failed to contact DPHHS, and did not

comply with multiple requests for paternity testing." Answer, p. 2. This statement

is not accurate. As the hearing transcripts and the record reflect, the Department

did know where A.M. lived, he did contact DPHHS, albeit not frequently, and

there were not "multiple" requests for paternity testing. There were only two

paternity tests scheduled according to the Department.

The Department further asserts that the basis for the District Court's decision to

terminate the A.M.'s parental rights was abandonment. id. And, while it is true

that the Petition to Terminate Parental Rights listed the reason for termination as

abandonment, the word "abandonment" appears nowhere in the termination

hearing transcript, in the judge's oral ruling at the conclusion of the hearing, in the

minute entry, or in the written Order terminating A.M.'s parental rights. There are

no findings of fact or conclusions of law regarding abandonment. Therefore, the

record does not reflect that the District Court terminated A.M.'s parental rights on

the legal theory of abandonment.



II. REPLY TO THE DEPARTMENT OF PUBLIC HEALTH AND
HUMAN SERVICES STATEMENT OF THE FACTS

The Statement of Facts set forth in the Answer is biased, incomplete and

inaccurate. The Statement of Facts set forth in A.M.'s Opening Brief is more

complete, accurate, and unbiased. When reviewing the District Court

documents and transcripts for this case, A.M. urges the Court to keep in mind

that the Department's witness for the termination hearing had not been handling

A.M.'s case for very long before the Department's termination petition was

filed. There were many questions asked of her regarding the case that she could

not answer. Further, while the Answer characterizes A.M.'s testimony as

"claims" in an effort to discredit his testimony, there is nothing in the record

itself that contradicts his testimony.

III. REPLY TO THE DEPARTMENT'S ARGUMENT

A. The Facts of this Case are Distinguishable from the Precedent the
Department Cites and Demand a Different Result.

The Department relies upon In re J.S., 2014 MT 79, 1179, 374 Mont. 329,

321 P.3d 103 and In re S.B.C., 2014 MT 345, ¶ 36, 377 Mont. 400, 340 P.3d 534,

which cases relied upon Adoptive Couple v. Baby Girl, 570 U.S. 637 (2013).

Because the facts of this case are distinguishable from the facts of In re J.S., In re

S.B.C., and Baby Girl, the Court should not consider these cases as dispositive.
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1. In re J.S.

S.F. appealed the district court's decision to award guardianship of his minor

son, IS., to foster parents. J.S. was born in 1.998. He was an Indian child as

defined by the Indian Child Welfare Act ("ICWA"). In 2001, the State removed

J.S. from his biological mother's care; J.S.'s father was unknown. J.S. was

adjudicated a youth in need of care in February of 2002. The biological mother

eventually named S.F. as the putative father. In September of 2002, S.F. was

served with notice of the State's petition to extend temporary legal custody over

J.S. S.F. did not appear and his default was entered.

In March 2003, biological mother's parental rights were terminated. In

September 2004 a paternity test confirmed that S.F. was J.S.'s biological father. In

March 2006, the Department facilitated contact between S.F. and J.S. In May

2006, the Department placed J.S. in foster care with D.Y. and S.Y. (the foster

family), along with other of J.S.'s siblings.

In August 2006, the Department filed a petition to terminate S.F.'s parental

rights, alleging that he had failed to establish a relationship with JS or prove that he

intended to care for him. The District Court extended the hearing three times to

allow S.F. to complete a treatment plan. In October 2006, the Department filed a

motion to dismiss its petition to terminate S.F.'s parental rights.
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In December 2007, the Department again moved to terminate S.F.'s parental

rights due to his failure to maintain contact with the Department. S.F. moved to

dismiss the petition alleging the Department failed to comply with ICWA. The

Department stipulated to dismissal and agreed to create a treatment plan for S.F.

Subsequently, the Department developed several treatment plans for S.F., but the

Department believed that S.F. was not demonstrating an interest in completing

them, and none were court approved.

In March of 2011, there was a hearing on a treatment plan. S.F. objected to

the proposed plan stating that he would not work certain components of the plan

because "he could teach the classes that they want him to attend." The district

court approved the treatment plan.

On November 2011, the Department filed another motion to terminate S.F.'s

parental rights. The Department's report indicated that S.F. had made no effort to

visit with J.S., was unwilling to complete the treatment plan, and had made

representations through counsel that he wished to relinquish his rights. The district

court denied the Department's request during the hearing because the Department

had failed to call an appropriate ICWA expert. The district court extended

temporary legal custody over J.S. for three months and ordered that the treatment

plan be revised to include specific dates for completion of tasks. The district court

also directed the Department to make active efforts to assist S.F. in completing the
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plan. The Department then attempted to facilitate communication between S.F.

and J.S.

In July 2012, the Department filed a Notice of Filing indicating that S.F. had

completed many aspects of his treatment plan, but failed to follow through on

several others. On July 19, 2012, the district court held a permanency plan

hearing. IS., then fourteen years old, indicated to the district court that he wished

to remain with his siblings and the foster family, where he had been living for the

past six years. On July 30, 2012, the Department filed a petition requesting an

additional six months for S.F. to complete his treatment plan. During the fall of

2012, S.F. and J.S. attend two counseling sessions together.

On November 14, 2012, the Department filed a Petition for Legal

Guardianship. S.F. objected and petitioned to transfer jurisdiction to the Curyung

Tribe (S.F.'s Tribe). Curyung Tribe declined to accept jurisdiction and expressed

support for the granting of guardianship of J.S. to the foster family. During the

guardianship hearing, a representative of the Curyung Tribe testified that. J.S. had

consistently expressed a desire to remain with the foster family. The ICWA expert

testified that the Curyung Tribe supported the guardianship noting that J.S. had

been in the system for 11 years and opined that removing him from foster care at

this time would do some serious emotional harm. The district court granted the

guardianship to the foster family. In re J.S. , ¶¶ 1, 5-13.
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One of the issues on appeal was whether the Department had made active

efforts. Id. at ¶ 24. The Department argued that it had provided services specific

to S.F., but S.F. "failed to avail himself of those services and showed little or no

interest in parenting J.S." The Department stated that it had created three informal

treatment plans for S.F., between 2006 and 2012, set up "family counseling,

encourg[ed] letter writing, and connect[ed] the foster family with S.F. to further

open up communication opportunities. The Department noted that S.F. had made

it clear that he did not intend to participate in parenting education, had advised the

court that he wished to relinquish his parental rights, had failed to maintain

consistent contact with the Department, and had communicated minimally with

J.S. ¶¶ 27.

In affirming the district court's decision to award guardianship of J.S. to the

foster family, the Court relied upon Baby Girl, finding that case dispositive. The

district court also discussed Baby Girl. The Court noted that the facts in Baby Girl

were similar:

"Like Biological Father in Baby Girl, S.F. never obtained
legal or physical custody of J.S. and did not initiate a
relationship with J.S. until many years after his birth. The
record indicates that the State first facilitated a visit between
S.F. and J.S. on March 22, 2006, nearly two years after
paternity had been established and over eight years after J.S.
was born, a long delay that occurred despite the fact that S.F.
acknowledged, "I was aware before [J.S.] was born [IS] was
my son." After he made initial contact with J.S., S.F. refused
to complete remedial parenting classes and indicated multiple
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times during multiple hearings that lie wished to relinquish his
parental rights. The District Court accurately described the
relationship between S.F. and J.S. as "non-existent]".

Id. at ¶ 30. In re S.B.C. is analogous to In re J.S. and Baby Girl.

2. In re S.B.C.

Birth Mother and Biological Father appealed from an order terminating their

parental rights to S.B.C. S.B.C. was an "Indian child" under ICWA. S.B.C. was

born in June of 2011. Birth Mother and Biological Father were not married and

Biological Father's name did not appear on S.B.C.'s birth certificate.

When S.B.C. was 27 days old, he was removed from Birth Mother's care.

Biological Father knew of the removal, but declined to take custody of S.B.C. In

September 2011, the Department placed S.B.C. back with Birth Mother.

Approximately one month later, S.B.C. had to be removed from Birth Mother's

care and, again, the Department requested Biological Father to take custody, but he

again refused and questioned his paternity. The Department subsequently set up

appointments for Biological Father to establish paternity, but he failed to attend

appointments. In re S.B.C., in 3-6.

In December 2011, Biological Father was ordered to submit to paternity

testing. He eventually did and in March 2012 his paternity of S.B.C. was

confirmed. "Biological Father did not attempt to be a placement option for S.B.C.

or visit the child in the nine months following the establishment of paternity." Id.
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at 8. "On March 6, 2013, the State filed a petition to terminate both biological

parents' parental rights based on failed treatment plans and the best interests of the

child." Id. at 12.

In affirming the District Court's decision to terminate Biological Father's

parental rights, the Court relied upon Baby Girl, opining that the record supported

the District Court's determination that Biological Father never had custody of

S.B.C. In support of its decision, the Court noted:

"Biological Father was given opportunities to exercise
custodial rights regarding S.B.C., but he steadfastly was
unwilling or unable to do so. Biological Father initially
denied paternity and failed to appear for paternity tests. Even
after paternity was established by court order, Biological
Father did not attempt to be a placement option for S.B.C., did
not object to S.B.C.'s placement elsewhere, and in nine
months following the establishment of paternity, did not visit
S.B.C. While he did have minimal visits with S.B.C.,
Biological Father testified he "never had [S.B.C.] in [his]
care" Given this record, there was never any "custody by
Biological Father that could be continued within the meaning
of § 1912(f)" of ICWA." (Emphasis Added.)

Id. at 37. Active efforts as required by § 1912(e) of ICWA were not discussed or

raised as an issue in In re S.B.C.

3. Adoptive Couple v. Baby Girl, 570 U.S. 637 (2013)

The majority opinion of the United States Supreme Court ("USSC")

characterized Baby Girl as

"This case is about a little girl (Baby Girl) who is classified as

an Indian because she is 1.2% (3/256) Cherokee. Because
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Baby Girl is classified in this way, the South Carolina
Supreme Court held that certain provisions of the federal
Indian Child Welfare Act of 1978 required her to be taken, at
the age of 27 months, from the only parents she had ever
known and handed over to her biological father, who had
attempted to relinquish his parental rights and who had no
prior contact with the child. The provisions of the federal
statute at issue here do not demand this result.

Adoptive Couple v. Baby Girl, 570 U.S. 637, 133 S. Ct. 2552, 2554 (2013).

Having made that characterization, the USSC held

"We hold that 25 U.S.C. § 1912(f) — which bars involuntary
termination of a parent's rights in the absence of a heightened
showing that serious harm to the Indian child is likely to result
from the parent's "continued custody" of the child-does not
apply when, as here, the relevant parent never had custody of

the child. We further hold that § 1912(d)-which conditions
involuntary termination of parental rights with respect to an
Indian child on a showing that remedial efforts have been
made to prevent the "breakup of the Indian family" — is
inapplicable when, as here, the parent abandoned the Indian
child before birth and never had custody of the child."

Baby Girl, 579 U.S. at  . 133 S. Ct. 2552, 2556. This case arises

from an adoption proceeding.

The facts that led to the holding were set forth:

"In this case, Birth Mother (who is predominantly Hispanic)
and Biological Father (who is a member of the Cherokee
Nation) became engaged in December 2008. One month later,
birth Mother informed Biological Father, who lived about four
hours away, that she was pregnant. After learning of the
pregnancy, Biological Father asked Birth Mother to move up
the date of the wedding. He also refused to provide any
financial support until after the two had married. The couple's
relationship deteriorated, and Birth Mother broke off the
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engagement in May 2009. In June, Birth Mother sent
Biological Father a text message asking if he would rather pay
child support or relinquish his parental rights. Biological
Father responded via text message that he relinquished his
rights."

Baby Girl at , 133. S. Ct. at 2558. Birth Mother then decided to put Baby Girl

up for adoption. Birth Mother selected Adoptive Couple, non-Indians living in

South Carolina.

Further, the majority opinion stated:

"It is undisputed that, for the duration of the pregnancy and
the first four months after Baby Girl's birth, Biological Father
provided no financial assistance to Birth Mother or Baby Girl,
even though he had the ability to do so. In.deed, Biological
Father 'made no meaningful attempts to assume his
responsibility of parenthood' during this period. (citation
omitted).

Approximately four months after Baby Girl's birth, Adoptive
Couple served Biological Father with notice of the pending
adoption. ... Biological Father signed papers stating that he
`accepted service' and that he was 'not contesting the
adoption.' But Biological Father later testified that, at the
time he signed the papers, he thought that he was relinquishing
his rights to Birth Mother, not to Adoptive Couple."

Id. at , 133 St. Ct. at 2558. Biological Father subsequently took a paternity test

verifying he was the father and contested the adoption.

In Baby Girl, the USSC overturned the decision of the South Carolina

Supreme Court, which had ruled in Biological Father's favor based on ICWA. In

its analysis, the USSC made the following statements that reveal the context in
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which it made its decision. Regarding § 1912(f) of ICWA, which requires the

testimony of a qualified ICWA expert at a termination hearing, the USSC stated:

"In sum, when, as here, the adoption of an Indian child is
voluntarily and lawfully initiated by a non-Indian parent with
sole custodial rights, the ICWA's primary goal of preventing
the unwarranted removal of Indian children and the
dissolution of Indian families is not implicated."

Id. at 2561. Regarding § 1912(e) of ICWA, which addresses the "active efforts"

requirement, the USSC stated that:

"But when an Indian parent abandons an Indian child prior to
birth and that child has never been in the Indian parent's legal
or physical custody, there is no 'relationship' ..."

Id. Underscoring the fact that Baby Girl arose out of an adoption

proceeding, the majority reasoned that

"But if prospective adoptive parents were required engage in
the bizarre undertaking of ̀stimulat[ind a biological father's
`desire to be a parent,' it would surely dissuade some of them
from seeking to adopt Indian children. And this would, in
turn, unnecessarily place vulnerable Indian children at a
unique disadvantage in finding a permanent and loving home,
even in cases where neither an Indian parent nor the relevant
tribe objects to the adoption."

Id. at 2563-2564.

The Baby Girl opinion was not unanimous and not without caveat. Justice

Breyer wrote:

"I join the Court's opinion with three observations. First, the
statute does not directly explain how to treat an absentee
Indian father who had next-to-no involvement with his child in
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the first few months of her life. ... I also understand from a
policy perspective, the Court's interpretation could prove to
exclude too many. See post, at 2578, 2583-2584
(SOTOMAYOR, J., dissenting).

Second, we should decide here no more than is necessary.

Third, other statutory provisions not now before us may
nonetheless prove relevant in cases of this kind...."

Id. at 2571. Justice Breyer appears concerned that the majority's opinion could be

overbroad and be applied to situations where the circumstances are different than

those in Baby Girl.

Justice Scalia joined in Justice Sotomayor's dissent "except as to one detail."

That detail involves the majority's treatment of the phrase "continued custody"

found in §1912(f) of ICWA. Justice Scalia also added that ICWA "amply

protects" this father's right to raise his daughter. "There is no reason in law or

policy to dilute that protection." Id. at 2572.

Justice Sotomayor wrote a dissenting opinion, joined by Justice Ginsburg

and Justice Kagan. Simply put, Justice Sotomayor's criticism of the majority's

analysis of §1912(e) and §1912(f) of ICWA is that the analysis starts at the end and

works backwards.

"When it excludes noncustodial biological fathers from the
Act's substantive protections, this textually backward reading
misapprehends ICWA's structure and scope. Moreover,
notwithstanding the majority's focus on the perceived parental
shortcomings of Birth Father, its reasoning necessarily extends
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to all Indian parents who have never had custody of their
children, no matter how fully those parents have embraced the
financial and emotional responsibilities of parenting. The
majority thereby transforms a statute that was intended to
provide uniform federal standards for child custody
proceedings involving Indian children and their biological
parents into an illogical piecemeal scheme." (Emphasis in
original.)

Id. at 2573. While Justice Sotomayor disagrees with the majority's analysis

wholeheartedly, unlike Justice Breyer, like Justice Breyer, Justice Sotomayor

recognizes that the majority's holding is overbroad and will result in unintended

consequences. A.M. falls into the category of circumstances other than at issue in

Baby Girl and is caught in its overbroad reach. The Court should distinguish this

case from Baby Girl, In re J.S., and In re S.B.C. and reach a different result.

4. A.M.'s Circumstances are Markedly Different.

In this case, it is undisputed that birth mother initially did not acknowledge

that A.M. was the father of P.T.D. even though she knew he was the father.

However, that circumstance changed and prior to P.T.D.'s removal from birth

mother's care, birth mother was beginning to allow A.M. to form a relationship

with P.T.D. Thus, unlike the fathers in Baby Girl, In re J.S., and In re S.B.C.,

A.M. has always acknowledged paternity and he has always wanted to have a

relationship with his son. He was moving towards establishing a relationship with

his son. Nothing in the record indicates that A.M. would not have developed a

substantial relationship with his son prior to the Department's removing his son
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from his mother's care had the birth mother allowed that relationship to continue to

develop.

Unlike the father in Baby Girl, A.M. cannot be said to have abandoned his

child prior to the child's birth. There is no evidence that A.M. manifested a desire

to relinquish his parental rights or to not support the child. He wanted a

relationship. Further, unlike the father of Baby Girl, there is no evidence in the

record that A.M. had the ability to provide financial support for P.T.D. during the

pregnancy or prior to the Department's removing P.T.D. from birth mother's care.

The only evidence in the record regarding A.M.'s finances is his testimony at the

termination hearing wherein he testifies, essentially, that he is poor. The USSC's

conclusion that father had abandoned the child prior to birth was a significant

reason it reached the decision it did in Baby Girl. Further, unlike A.M., the father

in Baby Girl chose not to pursue a relationship with his child.

Similarly, unlike the father in In re S.B.C., A.M. was never given the

opportunity to be a custodial placement for P.T.D. even though, like the father in

In re S.B.C., A.M.'s name was not on the birth certificate. Unlike this case, the

Department in In re S.B.C. obtained an order requiring the birth father to submit to

paternity testing, the point being that in In re S.B.C., the Department made active

efforts to accomplish paternity testing. Also, unlike the father in In re S.B.C., after

the Department initially facilitated some contact between A.M. and P.T.D. at the

14



outset of the case, it stopped visits at some point because of the paternity issue.

Thus, A.M. did not have the ability to visit P.T.D. It must be noted that it is clear

from the record, despite the Department's assertion in the Response, that the

Department has never disputed or questioned that A.M. was actually P.T.D.'s birth

father. Rather, the Department needed to have paternity formally established. It is

also undisputed that prior to the issue of paternity testing being raised, A.M. had

attempted to complete the necessary paperwork to put his name on P.T.D.'s birth

certificate. It is also undisputed that A.M. did send paperwork in to the State, but

at the time of the termination hearing, had not received anything back from the

State. It is undisputed that A.M. did visit P.T.D. after the Department removed the

child from birth mother's care.

As well, A.M.'s circumstances are markedly different that the father in In re

J.S. In that case, the child was removed in 2001 from birth mother's care. The

father was served in September 2002 and paternity testing was not completed until

September 2004, two years later. It appears that it was another two years before

the Department facilitated contact between the J.S. and the father. Unlike A.M.,

this father, over the course of the ten years or so of the Department's involvement,

showed little interest in parenting J.S. even though he had ample opportunity to do

so. A.M. was and received only nodding help from the Department over the less

than two years of Department involvement with A.M. and P.T.D.
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Indeed, the Department's involvement essentially stopped A.M.'s efforts and

progress toward establishing a significant father/son relationship. Given A.M.'s

willingness and desire to parent P.T.D., had the Department made active efforts to

assist A.M., that goal could have been accomplished.

5. A.M.'s Circumstances Demand a Different Result

The Department argues that the Court should follow Baby Girl, In re J.S.,

and In re S.B.C. in this case. And, the Department does an admirable job of

pointing out the superficial similarities between A.M. and the fathers in those

cases, even if it takes some license with the record to do so. But, as noted above,

upon a close inspection of all of the facts and circumstances in those three cases,

one must conclude that this case is meaningfully distinguishable from those cases

and the Court should reach a different result.

As foreshadowed in Justice Breyer's concurring opinion and in Justice

Sotomayor's dissent in Baby Girl, this case presents an example of how the

holding in Baby Girl, applied robotically, can result in an unmarried Indian parent

who did not have custody of his child prior to the State's involvement losing the

protection of afforded by ¶111912(e) and (f) of IOWA, even though that parent

desired to have a parental relationship with his child and was making efforts to do

so prior to Department involvement. This Court should recognize the significant

differences between the facts and circumstances of Baby Girl, In re J.S., and In re
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S.B.C. and this case and find that under the facts of this case, im 1912(e) and (f) of

ICWA apply and must be satisfied. The Department cannot satisfy either

provision.

B Contrary to the Department's Contention, ¶ 1912(f) of ICWA
does Require that an IWCA Expert Testify at a Termination
Hearing.

It is undisputed that at no time during any hearing related to the termination

of A.M.'s parental rights did an ICWA expert testify in accordance with the

requirements of ICWA and Montana law. The Department has provided no legal

authority from either Montana law or ICWA that provides an exception to that

requirement for any reason. Rather, the Department asserts that the Court may

conclude under the "unique circumstances of this case" that the Department's

failure to present ICWA expert testimony at the termination hearing constituted

harmless error. Response, p. 25. Then, without citation to legal authority, the

Department asserts that failure to present ICWA expert testimony as required by

both ICWA and Montana law constitutes a procedural error. Required ICWA

expert testimony is not a procedural requirement, but rather a substantive

requirement. Failure to provide a substantive requirement cannot be viewed as

harmless because one cannot determine, regardless of what the rest of the record

reflects, what the testimony would have been or what impact that testimony would

have had on the case unless the testimony is actually provided. Therefore, the
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Department's argument that the outcome of the case would be the same whether or

not an ICWA expert testified has no merit, even if it were appropriate for this

Court to waive the requirement of both ICWA and Montana law for an ICWA

expert to testify at termination hearings in accordance with those laws. Because

the Department failed to present required ICWA expert testimony, the District

Court's decision must be reversed.

C. A Reasonable Mind Cannot Conclude that the Department Tried
Very Hard at all in this Case Relative to A.M., Much Less
Demonstrated Active Efforts.

As at the termination hearing, it its Response, the Department attempts to put

all of the blame and all of the responsibility on A.M. But, the fact remains, and

the Department has not disputed this, that over the course of sixteen month, the

Department's efforts consisted of sending A.M. two letters, making several

telephone calls and arranging for one or two paternity tests (A.M. testified about

one test). For the first nine months of the case, the Department managed to send

A.M. two letters. Not only can these efforts be characterized as paltry, they were

neither timely nor affirmative as A.M. demonstrated in his Opening Brief. They

certainly do not reflect a heightened responsibility required by ICWA. The fact is

that the Department did not try very hard to help A.M. as it was required to do.

That A.M. arguably could have done more does not excuse the Department from
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its obligations in an ICWA case. The Department should have tried as hard for

A.M. as it tried for the fathers in In re J.S. and in re S.B.C.

The Department recites efforts it made for birth mother. The birth mother

voluntarily relinquished her parental rights. Under this record, the Court has no

basis to conclude that those efforts could be characterized as active or that they

should be considered in deciding whether the Department satisfied its obligation to

A.M. The District Court made no findings regarding the Department's efforts to

assist the birth mother.

The Court should reverse the District Court's decision that the Department

made active efforts.

D. A.M. qualifies as a parent under ICWA.

At page 15 of the Response, the Department appears to assert that A.M. does

not meet the ICWA definition of a "parent" because that definition "excludes 'the

unwed father where paternity has not been acknowledged or established."

§1903(9). However, it is undisputed that A.M. acknowledged paternity of P.T.D.

The Department, somewhat confusingly, seems to assert that the record would

support termination of A.M.'s parental rights as a result of him being a putative

father under Montana law. However, this theory was not raised in the District

Court nor was it addressed in the oral ruling or the written Order of the District

Court.
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E. The District Court Did Not Find That A.M. Abandoned P.T.D.

Several times in its Response, the Department references as fact that the

District Court terminated A.M. parental rights based on the legal theory of

abandonment and that A.M. has not disputed this fact. The Department contends

that "[i]t is undisputed that he met the criteria for termination or rights under the

theory of abandonment." Response, p. 16. The District Court made no findings of

fact regarding abandonment and made no conclusions of law regarding

abandonment. Abandonment was not discussed or referenced in the hearing. It is

true that the Department's Petition for Termination referenced abandomnent. But,

A.M. cannot contest what does not appear in the record other than as one word in a

petition.

IV. CONCLUSION

For the reasons stated above, the Court should find that the facts and

circumstances that led to the decisions not to apply ICWA ¶¶ 1912(e) and (f) to

Baby Girl, In re J.S., and In re S.B.C. are meaningfully distinguishable from the

facts and circumstances present in this case and apply ICWA rif 1912(e) and (f) to

this case. Having made that finding, the Court should then reverse the District

Court's decision under both of those ICWA sections because there was no ICWA

expert testimony and because the Department failed to made active efforts to assist

A.M.
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A.M. requests that the Court remand the case to the District Court with

instructions to reinstate Temporary Legal Custody, make active efforts to assist

A.M. in obtaining a paternity test or having his name added to the birth certificate,

and to develop a treatment plan for him.

Respectfully submitted this 20th day of April, 2018.

CALLAGHAN LAW, PLLC.

/s/ Susan Callaghan
By: 

Susan Callaghan
Attorneys for Appellant
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